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Messrs.  McCAMANT  &  THOMPSON,  923  Ameri- 
can Bank  Building,  Portland,  Oregon. 

THOMAS  B.  BRUENER,  Esq.,  Aberdeen,  Wash- 
ington. 

W.  H.  ABEL,  Esq.,  Montesano,  Washington. 

JAMES  P.  H.  CALLAHAN,  Montesano,  Washing- 

ton.    [1*] 

In  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington,  Southern 
Division. 

353-E. 

OREGON-WASHINGTON  WATER  SERVICE 

COMPANY,  a  Corporation, 
Plaintiff, 

vs. 

CITY  OF  HOQUIAM,  a  Corporation,  GEORGE 

BRAULT,  as  Mayor  of  the  Said  City  of 

Hoquiam,  FRED  A.  HUBBLE,  E.  D.  MIL- 
BRAD,  OLAF  OBERG,  G.  R.  RUDESILL, 

C.  STUART  POLSON,  W.  STRITTMAT- 

TER,  ROBERT  ROBERTSON,  Jr.,  MAR- 

TIN P.  SMITH,  A.  H.  ANDERSON,  TRU- 
MAN 0.  KELLOG,  K.  C.  BERG  and  J.  E. 

BRITE,  as  Councilmen  of  Said  City  of 

Hoquiam, 
Defendants. 

*Page-nuniber    appearing   at    the    foot    of    page    of    original    certified 
Transcript  of  Eecord. 
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COMPLAINT. 

Plaintiff  above  named  files  this  its  bill  of  com- 

plaint and  states  the  following  facts  constituting 

its  cause  of  suit  against  the  above-named  defend- 
ants: 

I. 

Plaintiff  is  a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  State  of  Delaware  and 

is  and  always  has  been  a  resident  and  citizen  of  the 
State  of  Delaware  and  is  not  a  resident  or  citizen 

of  the  State  of  Washington. 
II. 

The  defendant  City  of  Hoquiam  is  a  municipal 

corporation  organized  and  existing  under  the  laws 

of  the  State  of  Washington.  The  defendant 

George  Brault  is  Mayor  of  said  City  of  Hoquiam. 

The  defendants  Fred  A.  Hubble,  E.  D.  Milbrad, 

Olaf  Oberg,  G.  R.  Rudesill,  C.  Stuart  Poison,  W. 

Strittmatter,  Robert  Robertson,  Jr.,  Martin  F. 

Smith,  A.  H.  Anderson,  Truman  0.  Kellogg,  K.  C. 

Berg  and  J.  E.  Brite  are  [2]  members  of  the 

Council  of  said  City  of  Hoquiam,  and  each  and 

every  of  said  defendants  in  this  paragraph  men- 
tioned are  residents  and  citizens  of  the  State  of 

Washington. 
III. 

This  suit  is  brought  for  the  specific  performance 

of  a  contract  to  purchase  the  waterworks  plant  and 

system  that  supplies  water  to  the  City  of  Hoquiam, 
and  involves  more  than  Three  Thousand  Dollars 
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($3,000)  exclusive  of  interest  and  costs,  to  wit: 
more  than  the  sum  of  Seven  Hundred  Thousand 

Dollars  ($700,000). 
IV. 

April  19,  1898,  the  Council  of  the  City  of  Ho- 

quiam, Washington,   duly  passed   Ordinance   #89', 
entitled — 

"An  Ordinance  granting  to  Harry  C.  Heer- 
mans,  his  successors  and  assigns,  the  franchise 

and  right  to  construct,  maintain  and  operate 

a  system  of  waterworks  in  the  town  of  Ho- 

quiam, County  of  Chehalis  and  State  of  Wash- 

ington, for  the  purpose  of  conveying  and  dis- 
tributing water  through  the  town  and  for  the 

purpose  of  selling  the  same    to    all    persons, 

bodies  and  corporations  desiring  the  same,  and 

providing  penalties." 
By  the  terms  of  said  ordinance  there  was  granted 

to  said  Harry  C.  Heermans,  his  successors  and  as- 

signs, a  franchise  for  a  period  of  fifty  years  to  build 

and  operate  a  system  of  waterworks  in  the  town 

of  Hoquiam,  and  to  lay  the  same  in  the  avenues, 

streets,    alleys,    waterways,    public    grounds    and 

thoroughfares  of  said  town,  and  to  distribute  the 

same   to   citizens   of  said  town   for   compensation. 

Said  ordinance  required  that  the  grantee  of  said 

franchise,  his  successors  or  assigns,  should  formally 

accept  the  provisions  thereof.     Section  28  of  said 

ordinance  passed  as  above  provided  is  as  follows: 

"The  town  of  Hoquiam  shall  have  the  right 
to  purchase,  anything  to  the  contrary  notwith- 

standing herein,  the  waterworks  system  herein 
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provided  for,  together  with  all  or  any  of  the 

tools,  machinery  or  property  connected  thereto 

or  used  therewith,  and  all  extensions  [3] 

thereof  and  additions  thereto,  or  used  there- 
with, and  all  extensions  thereof  and  additions 

thereto,  fifteen  years  after  the  completion  of 

the  same,  at  a  price  to  be  agreed  upon  by 

said  town  and  the  owners  thereof;  and  in  case 

the  town  and  owners  thereof  cannot  agree  to  a 

price  to  be  paid  therefor,  then  a  price  to  be 

fixed  by  due  process  of  law ;  provided,  however, 

that  said  towm  shall  give  the  owner  or  owners 

or  his  or  her  or  their  agent,  at  least  one  year 

previous  to  the  expiration  of  said  fifteen  years 

notice  of  the  desire  of  the  town  to  purchase 

the  same ;  and  every  five  years  after  said  fifteen 

years,  said  town  shall  have  a  like  privilege  to 

purchase  the  same  by  giving  a  like  notice  to 

said  party  or  parties  of  at  least  one  year." 

Sections  30  and  31  of  said  Ordinance  passed  as 
above  are  as  follows: 

''Section  30.  In  consideration  of  the  great 
advantages  resulting  to  the  towTi  at  the  time 

of  adoption  of  this  ordinance  by  the  construc- 

tion and  operation  of  the  works  herein  pro- 
posed and  in  view  of  the  difficulty  had  to  secure 

capital  therefor,  it  is  hereby  declared  to  be  the 

policy  of  said  town  not  to  grant  franchise  for 

waterworks  purposes  to  applicants  applying 
therefor  to  cover  small  districts  within  the 

limits  of  said  town,  and  any  and  all  grants  or 
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franchises  for  the  sale  or  distribution  of  water, 

express  or  implied,  heretofore  given  or  allowed 

by  the  Town  of  Hoquiam,  or  any  of  the  officials 

thereof,  are  hereby  annulled  and  repealed ;  such 

repeal  and  annulment  to  take  effect  on  the  com- 

pletion of  the  works  herein  contemplated. 

**  Section  31.     This  ordinance  shall  take  effect 
from  and  after  the  date  of  its  publication,  the 

date  of  which  shall  be  hereunto  attached." 
Said  ordinance  was  duly  published  May  26,  1898. 

V. 

The  said  Harry  C.  Heermans  duly  accepted  the 

provisions  of  said  Ordinance  in  time  and  manner 

as  in  said  ordinance  provided  and  thereafter  as- 
signed said  franchise  to  Hoquiam  Water  Company, 

a  corporation  organized  under  the  laws  of  the  State 

of  Washington.  Said  Hoquiam  Water  Company, 

within  the  time  provided  in  said  ordinance,  entered 

upon  the  construction  of  a  water  system  for  the 

city  of  Hoquiam  as  in  said  ordinance  provided  and 

diligently  prosecuted  the  construction  of  the  same 

to  completion  in  time  [4]  and  manner  as  in  said 

ordinance  provided,  and  thereafter  the  city  of  Ho- 
quiam duly  inspected,  tested  and  accepted  said 

water  system  as  in  said  ordinance  provided,  and 

thereafter  to  the  present  date  said  water  system  has 

furnished  water  to  the  city  of  Hoquiam  and  its 

citizens,  and  continues  to  do  so.  Said  system  was 
constructed  and  extensions  and  betterments  thereof 

from  time  to  time  made  at  a  cost  of  upwards  of 

$800,000.00.  Said  system  consists  of  the  following 

real  and  personal  properties; 
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'Beginning  at  a  point  in  the  quarter  section 
line  339.5  feet  easterly  from  the  northwest 

comer  of  the  northeast  quarter  of  the  south- 
west quarter  of  Section  2,  Township  17  North 

of  Range  10  West  of  Willamette  Meridian; 

thence  South  11°  10'  East  232.5  feet;  thence  at 
right  angles  with  the  last-mentioned  line  North 

78°  50'  East  290  feet;  thence  north  11°  10'  West 

405  feet;  thence  south  78°  50'  West  290  feet; 

thence  South  11°  10'  East  172.5  feet  to  the  place 
of  beginning. 

Beginning  at  the  southwest  corner  of  the 

land  heretofore  conveyed  to  Hoquiam  Water 

Company  by  M.  H.  Arnot  for  a  reservoir  lot, 

by  deed  dated  July  29,  1898,  and  recorded  in 

Book  53  of  Deeds  at  pages  616  and  617  in  the 

Auditor's  office  of  Chehalis  County,  now  Grays 
Harbor  County,  Washington;  thence  due  west 

on  the  north  side  of  Prospect  Street  97.8  feet, 

more  or  less,  to  the  southwest  corner  of  Lot  21 

in  Block  11  in  College  Hill  Addition,  as  shown 

on  the  corrected  re-plat  of  Blocks  9,  10  and  11 
of  College  Hill  Addition,  as  per  plat  of  record 

in  Volume  4  of  Plats  at  page  40i,  in  the  Audi- 

tor's office  of  Grays  Harbor  County,  Washing- 
ton; thence  due  north  226  feet,  more  or  less,  to 

quarter  section  line;  thence  due  east  on  quarter 

section  line  59  feet,  more  or  less,  to  the  west 

line  of  said  reservoir  lot;  thence  southeasterly 

along  the  west  line  of  said  reservoir  lot  to  place 

of  beginning. 
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Tract  known  as  Beacon  Hill  Reservoir  No. 

2,  Site  and  designated  "Reservoir"  on  the  plat 
of  Beacon  Hill  Addition  to  the  City  of  Ho- 

quiam, as  per  plat  of  record  in  the  Auditor's 
office  of  Grays  Harbor  County,  Washington, 

in  Volume  5  of  Plats  at  page  23,  and  described 
as  follows: 

Beginning  at  a  point  on  the  easterly  line  of 

Nineteenth  Street  extended  754  feet  northeast- 

erly from  the  southwest  corner  of  Block  1  in  Ed- 

ward Campbell's  Addition  to  the  Tovni  (now 

City)  of  Hoquiam;  running  thence  North  68° 

9'  West  252  feet,  more  or  less,  to  east  line  of 

an  alley;  thence  north  21°  51'  East  on  the 
easterly  marginal  line  of  said  alley  296  feet; 

thence  south  68°  9'  East  431  feet,  more  or  less, 
to  the  westerly  marginal  line  of  an  alley; 

thence  south  21°  51'  West  296  [5]  feet; 

thence  north  68°  9^  West  179  feet,  more  or  less, 
to  the  place  of  beginning,  and  situate  in  North 

half  of  northwest  quarter  of  Section  12, 

Township  17  North  of  Range  10  West  of  Willa- 
mette Meridian; 

All  of  Blocks  117  and  119  of  Plat  of  Bea- 

con Hill  Addition  to  the  City  of  Hoquiam,  as 

per  plat  recorded  in  the  Auditor's  office  of 
Grays  Harbor  County,  Washington,  in  Vol- 

ume 5  of  Plats  at  page  23; 

Beginning  at  a  point  620  feet  north  and  380 

feet  west  of  the  northwest  corner  of  Lot  1, 

Block  1,  in  the  Original  Plat  of  the  Townsite 

of  Grays  Harbor,  which  point  of  beginning  is 
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580  feet  north  and  539.06  feet  east  of  the  Gov- 

ernment quarter  stake  between  Sections  5  and 

6,  Township  17  North  of  Range  10  West  of 
Willamette  Meridian;  this  point  being  the 

southwest  corner  of  Lot  1,  Block  99  in  the 

Third  Addition  to  the  Townsite  of  Grays  Har- 
bor now  vacated;  thence  north  520  feet;  thence 

east  520  feet;  thence  south  520  feet;  thence 

w^est  520  feet  to  point  of  beginning. 
Also  Lots  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14, 

15,  16,  17  and  18,  Block  8,  Plat  of  Grays  Har- 
bor, Chehalis  County,  Washington,  as  per  plat 

of  record  in  Volume  1  of  Plats  page  106,  all 

being  in  Section  5,  Township  17  North  of 

Range  10  West  of  the  Willamette  Meridian. 

Beginning  at  the  northeast  corner  of  the 

southeast  quarter  of  Section  3,  Township  17 

North  of  Range  10  West  of  Willamette  Merid- 
ian; thence  southerly  along  the  section  line  300 

feet;  thence  westerly  at  right  angles  with  the 

section  line  200  feet;  thence  northerly  parallel 

with  said  section  line  300  feet;  thence  easterly 

to  the  place  of  beginning. 

Beginning  at  the  northwest  corner  of  the 

northwest  quarter  of  the  southwest  quarter  of 

Section  2,  Township  17  North  of  Range  10 

West  of  Willamette  Meridian;  thence  south  on 

the  section  line  300  feet;  thence  east  145.2  feet; 

thence  north  parallel  to  first  mentioned  line 

300!  feet;  thence  west  145.2  feet  to  place  of  be- 
ginning. 
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All  that  part  of  Government  Lot  2,  Section 

2,  Township  17  North  of  Range  10  West  of 

Willamette  Meridian,  lying  north  of  the  Little 

Hoquiam  River  and  between  the  easterly  line 

of  the  State  Highway  No.  9  and  the  westerly 

bank  of  the  Hoquiam  River. 

Lot  12  and  the  southwesterly  30  feet  of  Lot 

13,  Block  65,  Corrected  Plat  of  the  Town  (now 

City)  of  Hoquiam,  as  per  plat  of  record  in  the 

Auditor's  office  of  Grays  Harbor  County, 
Washington,  in  Volume  2  of  Plats  at  page  1  A 
and  B. 

Lots  15,  16,  43  and  44,  Block  1 ;  Lots  11,  12, 

38  and  39,  Block  6;  and  Lots  6,  7,  30  and  31, 

Block  10,  College  Hill  Addition  to  the  City  of 

Hoquiam  as  per  plat  of  record  in  the  auditor's 

office  of  Grays  Harbor  (^ounty,  Washington, 
in  Volume  1  of  Plats  at  page  164. 

Southeast  quarter;  east  half  of  southwest 

quarter,  in  Section  20,  Township  18  North  of 

Range  [6]  10  West  of  Willamette  Merid- 
ian. 

Southwest  quarter  of  southwest  quarter  in 

Section  21,  Township  18  North  of  Range  10 
West  of  Willamette  Meridian. 

South  half  of  northeast  quarter;  south  half 

of  southeast  quarter ;  southwest  quarter ;  south- 
east quarter  of  northwest  quarter  in  Section 

28;  Township  18  North  of  Range  10  West  of 
Willamette  Meridian. 

Southeast  quarter  of  northeast  quarter;  east 
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half  of  southeast  quarter;  west  half  of  east 

half  of  northeast  quarter  of  southwest  quarter ; 

east  half  of  northwest  quarter  of  southeast 

quarter;  southwest  quarter  of  northwest  quar- 
ter; west  half  of  west  half  of  northeast  quarter 

of  southwest  quarter;  west  half  of  northwest 

quarter  of  southwest  quarter ;  east  half  of  east 

half  of  northwest  quarter  of  southwest  quar- 
ter; north  half  of  west  half  of  east  half  of 

southwest  quarter  of  southeast  quarter;  west 

half  of  west  half  of  southwest  quarter  of 

southeast  quarter;  east  half  of  northeast 

quarter  of  southwest  quarter  of  southwest 

quarter;  west  half  of  northeast  quarter  of 

southwest  quarter  of  southwest  quarter;  east 

half  of  west  half  of  southeast  quarter  of  south- 

west quarter  and  east  half  of  northwest  quar- 
ter of  northwest  quarter  of  southeast  quarter, 

all  in  Section  29,  Township  18  North  of  Range 
10  West  of  Willamette  Meridian. 

East  half  of  northeast  quarter;  southwest 

quarter  of  northeast  quarter;  southwest 

quarter  of  northwest  quarter  of  northeast 

quarter;  west  half  of  northwest  quarter  of 

northwest  quarter  of  northeast  quarter,  all  in 

Section  33,  Township  18  North  of  Range  10 
West  of  Willamette  Meridian. 

Southwest  quarter  of  northwest  quarter  in 

Section  3,  Township  17  North  of  Range  10 
West  of  Willamette  Meridian. 

East  half  of  Northwest  quarter  of  northeast 
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quarter  in  Section  32,  Township  18  North  of 

Range  10  West  of  Willamette  Meridian. 

Northwest  quarter  of  southeast  quarter  of 

northeast  quarter  in  Section  30,  Township  18, 

North  of  Range  10  West  of  Willamette  Merid- 
ian. 

Southeast  quarter  of  northeast  quarter  in 

Section  6,  Township  17  North  of  Range  10 
West  of  Willamette  Meridian. 

North  half;  North  half  of  southwest  quarter 

in  Section  3,  Township  18  North  of  Range  10 
West  of  Willamette  Meridian. 

Southeast  quarter;  south  half  of  northeast 

quarter;  east  half  of  southwest  quarter;  Lots 

1,  2,  3,  and  west  half  of  Lot  4;  west  half  of 

southwest  quarter  of  northwest  quarter; 

southeast  quarter  of  northwest  quarter;  east 

half  of  southwest  quarter  of  northwest  quar- 
ter and  east  half  of  Lot  4;  northwest  quarter 

of  southwest  quarter,  all  in  Section  4,  Town- 
ship 18  North  of  Range  10  West  of  Willamette 

Meridian. 

Northeast  quarter  of  southwest  quarter; 

north  half,  all  in  Section  5,  Township  18  North 

[7]  of  Range  10  West  of  Willamette  Merid- 
ian. 

North  half  of  northeast  quarter,  and  north- 

east quarter  of  northwest  quarter,  all  in  Sec- 
tion 9,  Township  18  North  of  Range  10  West 

of  Willamette  Meridian. 
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Southwest  quarter  of  Section  27,  Township 

19  North  of  Eange  10  West  of  Willamette  Me- 
ridian. 

All  of  Section  28,  Township  19  North  of 

Range  10  West  of  Willamette  Meridian,  except 

northwest  quarter  of  northwest  quarter. 

South  half  of  southeast  quarter;  northeast 

quarter  of  southeast  quarter,  and  southeast 

quarter  of  northeast  quarter,  all  in  Section  29, 

Township  19  North  of  Range  10  West  of  Wil- 
lamette Meridian. 

Southeast  quai-ter  of  Section  31,  Township 
19  North  of  Range  10  West  of  Willamette  Me- 
ridian. 

South  half  and  northeast  quarter  of  Section 

32,  Township  19  North  of  Range  10  West  of 
Willamette  Meridian. 

All  of  Section  33,  Township  19  North  of 

Range  10  West  of  Willamette  Meridian, 

West  half  and  southeast  quarter  of  Section 

34,  Township  19  North  of  Range  10  West  of 
Willamette  Meridian. 

Also  all  those  certain  easements  and  rights  of  way 

for  construction,  operation  and  maintenance  of  a 

water  pipe  line  heretofore  acquired  b}^  or  reserved 
to  the  plaintiff  and  now  used  in  connection  with 

the    water   system    of    the    gTantor,    in,    on,    over, 

across,  through  or  under  the   following  described 

parcels  of  real    estate    situated    in    Grays  Harbor 

County,  State  of  Washington,  to  wit: 

Lots  4,  5  and  27  in  Block  2  of  North  Ho- 

quiam  Addition  to  the  Town  of  Hoquiam,  ac- 
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cording  to  plat  recorded  in  Volume  1  of  Plats 

at  page  109,  records  of  said  county. 

East  half  of  the  southeast  quarter  of  the 

northwest  quarter  of  Section  9,  Township 

18  North  of  Range  10  West  of  Willamette  Me- 
ridian; and  also  Lot  2  of  Section  16,  Township 

18  North  of  Range  10  West  of  Willamette  Me- 
ridian. 

Southwest  quarter  of  southwest  quarter  of 

northeast  quarter  of  Section  9,  Township  18 

North  of  Range  10  West  of  Willamette  Merid- 
ian. 

North  half  of  the  northwest  quarter  of  the 

southeast  quarter  of  Section  9,  Township  18 

North  of  Range  10  West  of  Willamette  Merid- 
ian. 

South  half  of  Northwest  quarter  of  south- 
east quarter  of  Section  9,  Township  18  North 

of  Range  10  West  of  Willamette  Meridian. 

South  half  of  south  half  of  south  half  of 

northeast  quarter  of  southeast  quarter  of  Sec- 
tion 9,  Township  18  North  of  Range  10  West  of 

Willamette  [8]  Meridian,  lying  south  of  line 
1476  feet  north  of  South  line  of  said  section. 

Southeast  quarter  of  southeast  quarter  of 

Section  9,  Township  18  North  of  Range  10 
West  of  Willamette  Meridian. 

Southerly  400  feet,  more  or  less,  of  Lot  1, 

Section  15,  Township  18  North  of  Range  10 

West  of  Willamette  Meridian,  and  the  north- 

erly 790  feet,  more  of  less,  of  Lot  7,  Section  22, 
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Township  18  North  of  Range  10  West  of  Wil- 
lamette Meridian. 

That  portion  of  Government  Lot  7,  Section 

22,  Township  18  North  of  Range  10  West  of 

Willamette  Meridian,  described  as  follows: 

Beginning  on  the  center  line  of  the  County 

road  which  point  is  789  feet  south  and  228 

feet  east  of  corner  common  to  Sections  15,  16, 

21  and  22;  rumiing  thence  west  (variation  23° 

37'  east)  228  feet  to  post  marked  "A-4"  on 
section  line;  thence  south  along  section  line 

382.3  feet;  thence  north  75°  20'  East  331.86 
feet  to  west  bank  of  the  Hoquiam  River ;  thence 

northerly  along  said  bank  249.8  feet  to  the  post 

marked  "B-3";  thence  west  to  the  center  of 
said  road ;  thence  northeasterly  along  the  center 

of  said  road  to  the  place  of  beginning. 

A  tract  of  land  located  in  Section  22,  Town- 

ship 18  North  of  Range  10  West  of  Willamette 

Meridian,  described  as  follows:  Beginning  at  a 

point  on  the  easterly  boundary  line  of  the 

Grays  Harbor  County  Road  known  as  the 

Olympic  Highway,  said  point  being  1000  feet 
south  of  and  550  feet  east  of  the  quarter  post 

on  the  west  boundary  line  of  said  section; 

thence  east  791  feet;  thence  north  39.7  feet; 

thence  east  960  feet;  to  the  right  bank  of  the 

Hoquiam  River;  thence  north  56°  48'  West 
840.15  feet  along  the  right  bank  of  the  Hoquiam 

River  to  a  post  marked  *'C-2";  thence  west 
1158  feet  to  the  easterly  boundary  line  of  said 

county  road;  thence  south  12°  24'  East  512  feet 
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along  the  easterly  boundary  line  of  said  county 

road  to  the  place  of  beginning. 

All  that  portion  of  the  west  half  of  the  south- 

west quarter  of  Section  22,  Township  18  North 

of  Range  10  West  of  Willamette  Meridian,  ly- 
ing east  of  the  county  road  and  south  of  a  line 

described  as  follows:  Beginning  at  a  point  on 
the  west  line  of  said  section  1000  feet  south  of 

the  quarter  section  comer;  thence  north  87° 
32'  50^'  East  to  the  east  line  of  the  west  half  of 
said  southwest  quarter,  except  the  north  400 

feet  of  the  south  600  feet  thereof,  being  por- 
tions of  Tracts  8,  9,  10,  11,  12,  13,  27  and  30  of 

Knokey  Garden  Tracts,  Unrecorded. 

North  12  acres  of  Government  Lot  7,  Sec- 
tion 27,  Township  18  North  of  Range  10  West 

of  Willamette  Meridian. 

North  half  of  Government  Lot  7,  Section  27, 

Township  18  North  of  Range  10  West  of  Wil- 
lamette Meridian,  except  the  north  12  acres 

thereof. 

South  half  of  Government  Lot  7,  Section  27, 

Township  18  North  of  Range  10  West  of  Wil- 
lamette    [9]     Meridian. 

Lots  1  and  2,  Fairfield  Acres,  as  per  plat  of 

record  in  the  Auditor's  Office  of  Grays  Harbor 
County,  Washington,  in  Volume  5  of  Plats  at 

page  12. 
Lots  3,  4,  6,  7,  and  9,  Fairfield  Acres,  as  per 

plat  of  record  in  the  Auditor's  office  of  Grays 
Harbor  County,  Washington,  in  Volume  5  of 

Plats  at  page  12. 
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Lot  5,  Fairfield  Acres,  as  per  plat  of  record 

in  the  Auditor's  office  of  G-rays  Harbor  County, 
Washington,  in  Volume  5  of  Plats  at  page  12. 

Lot  8  of  Fairfield  Acres,  as  per  plat  of  record 

in  the  Auditor's  office  of  Grays  Harbor  County, 
Washing-ton,  in  Volume  5  of  Plats  at  page  12. 

Along  the  easterly  side  of  the  State  Highway 

No.  9  as  said  pipe  line  is  now  constructed,  ex- 
tending north  and  south  through  the  east  half 

of  Lot  5,  Section  34,  Township  18  North  of 

Range  10  West  of  Willamette  Meridian. 

Beginning  on  the  east  line  of  the  west  half 

of  the  northwest  quarter  of  Section  2,  Town- 

ship 17  North  of  Range  10  West  of  the  Willa- 
mette Meridian  North  0°  IT  54''  West  60  feet 

from  the  northeast  comer  of  the  southwest 

quarter  of  the  northwest  quarter,  said  point 
being  at  the  intersection  of  said  easterly  line 
with  the  northerly  line  of  Endresen  Avenue  in 

the  City  of  Hoquiam;  thence  north  89°  38'  30" 
West  along  said  northerly  line  of  said  Endresen 

Avenue  207.38  feet,  more  or  less,  to  the  east- 
erly line  of  Taylor  Street  in  said  City;  thence 

north  41°  07'  West  194.5  feet,  more  or  less,  to 
the  southerly  bank  of  the  Little  Hoquiam 

River;  thence  northerly  along  said  river  to  its 
intersection  with  the  easterly  line  of  the  west 

half  of  the  northwest  quarter  of  said  section; 
thence  southerly  along  said  line  to  the  place 

of  beginning,  being  Tract  9  of  Hoquiam  Gar- 

dens, Unrecorded. 
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Westerly  15  feet  of  land  lying  south  of  the 

Little  Hoquiam  River  and  north  of  the  north 

line  of  Queen  Avenue  in  the  City  of  Hoquiam 

and  east  of  and  contiguous  to  the  highway  right 

of  way  over  the  Little  Hoquiam  River,  and  west 

of  the  detour  bridge  temporarily  (July  22nd, 

1925)   used  as  the  highway,   said  land  being 

situated  in  Government  Lot  2,  in   Section  2, 

Township  17  North  of  Range  10  West  of  Wil- 
lamette Meridian. 

Also,  all  water  appropriations  and  water  rights 

appertaining  to   or  used  in   connection  with   said 

water  service,  and  all  waterworks  equipment  and 

material  used  in  connection  with  the  water  system 

now    supplying    the    City    of   Hoquiam,    State    of 

Washington,    and    the    inhabitants    thereof    with 

water,   including   all   machinery,    tools,    apparatus 

and  supplies,  and  all  personal  property,  both  mov- 
able and  immovable,  pertaining  to  or  provided  for 

use  as  a  part  of     [10]     or  with  said  water  system, 
and  whether  the  same  be  situate  or  used  or  intended 

for  use  within  said  City  or  without  the  said  City, 
or  on  or  off  the  lands  of  the  owner  of  said  water 

system,   including  all   franchises,   grants,   licenses, 

privileges    and   immunities,    and    goodwill    of   the 
business. 

VL 

June  28,  1927,  all  of  said  water  system  and  of  the 

properties  pertaining  thereto  or  used  in  connection 

therewith,  hereinabove  described,  including  the 

franchise  under  which  said  system  was  constructed 

and  has  operated,  and  is  now  operating,  were  duly 
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sold,  assigned  and  transferred  to  the  plaintiff  herein 

and  plaintiff  is  now  the  owner  and  holder  thereof. 

April  6,  1927,  and  within  the  time  provided  by  and 

pursuant  to  the  terms  of  Section  28  of  said  Ordi- 
nance #89  of  said  City  of  Hoquiam  said  City  elected 

to  purchase  the  waterworks  system  hereinabove  de- 

scribed and  on  said  date  the  Mayor  and  City  Coun- 

cil of  said  City  duly  passed  Resolution  #416,  a  copy 

of  which,  duly  certified  by  Wera  J.  Neick,  City  Clerk 

of  said  City,  was  duly  delivered  to  plaintiif 's  prede- 
cessor in  interest,  Hoquiam  Water  Company,  said 

Resolution  being  in  words  and  figures  as  follows, 
to  wit: 

"BE  IT  RESOLVED,  By  the  Mayor  and 
City  Council,  of  the  City  of  Hoquiam,  Washing* 

ton,  in  regular  meeting  duly  assembled,  as  fol- 
lows: 

''(1)  That  it  is  the  desire  of  the  City  of 
Hoquiam,  Washington,  a  municipal  corporation, 

to  purchase  the  Water  Works  System  of  the 

Hoquiam  Water  Company,  of  the  City  of  Ho- 
quiam, Washington,  a  corporation,  together 

with  all  or  any  of  the  tools,  machinery  or  prop- 
erty connected  thereto  or  used  therewith,  and 

all  extensions  thereof  and  additions  thereto  or 

used  therewith;  pursuant  to  the  right  granted 

to  said  City,  under  the  provisions  of  Section  28, 
of  Ordinance  No.  89  of  the  ordinances  of  said 

City  of  Hoquiam. 

''(2)  That  the  City  Clerk  be  and  she  is 
hereby  directed  to  forthwith  notify  in  writing, 
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said  Hoquiam  Water  Company,  a  corporation, 

as  required  by  said  Section. 

''PASSED  by  tbe  City  Council,  April  6tli, 
1927. 

"Sgd.     GEO.  BRAULT, 
"Mayor."     [11] 

VII. 

March  7,  1928,  the  Council  of  said  City  of  Ho- 

quiam duly  passed  Ordinance  #1291  entitled — 

"An   Ordinance   specifying  and  adopting   a 

system  or  plan  for  the  acquisition  and  construc- 
tion of  a  municipal  water  works  system  for  the 

City  of  Hoquiam,  Washington,   declaring   the 

estimated  cost  thereof  as  near  as  may  be,  pro- 
viding for  the  issuance  and  sale  of  bonds  to 

pay  the  cost  thereof,  and  submitting  the  matter 

for   ratification    or   rejection   to   the    qualified 

voters  of  said  City  at  a  special  election  to  be 

held  therein  on  Saturday,  April  7, 1928'. 
Said  ordinance  submitted  to  the  voters  of  the  City 

of  Hoquiam  the  matter  of  authorizing  and  ratifying 

the  purchase  and  acquisition  of  the  water  works 

system  hereinabove  described.     On  April  7,  1928,  at 

a  special  election  duly  called  for  the  purpose,  the 

people  of  the  City  of  Hoquiam  authorized  and  rati- 
fied the  purchase  of  said  water  works  system.     At 

said  election  1755  ballots  were  cast;  1516  w^ere  in 
favor  of  said  authorization  and  ratification  and  239 

were  cast  against  said  authorization  and  ratification. 

VIII. 

Pursuant  to  said  notice  to  plaintiff  of  said  elec- 
tion of  said  City  to  exercise  its  right  to  purchase 
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said  water  works  system  pursuant  to  said  Section 

28  of  said  Ordinance  #89  of  said  City  plaintiff  of- 
fered to  sell  said  water  works  system  to  said  City 

at  a  stated  price,  which  offer  the  said  City  of  Ho- 

quiam,  and  its  Mayor  and  Council,  refused  to  accept, 

and  plaintiff  and  said  City  are  unable  to  agree  upon 

the  price  to  be  paid  for  said  water  system.  Plain- 
tiff has  no  plain,  speedy  or  adequate  remedy  at 

law. 

WHEREFORE  plaintiff  prays  that  this  Court  as- 
certain by  reference  to  a  Master,  or  in  such  other 

manner  as  the  Court  may  deem  proper,  what  is  a 

fair  and  reasonable  price  to  be  paid  to  plaintiff  by 

said  defendant  City  of  Hoquiam  for  the  waterworks 

system  [12]  and  plant  of  plaintiff  hereinabove 

described,  and  that  said  defendants  be  ordered  by 

decree  of  this  Coui^t  to  specifically  perform  the  said 
contract  of  the  City  of  Hoquiam  to  purchase  said 

waterworks  plant  and  system  and  to  pay  to  plain- 
tiff such  fair  and  reasonable  price  as  may  be  so 

determined,  said  payment  to  be  made  contempora- 
neously with  conveyance  of  said  waterworks  system 

and  plant  to  defendant  by  plaintiff,  and  for  such 

other,  further  and  general  relief  as  may  be  meet  and 

in  accordance  with  equity. 

McCAMANT  and  THOMPSON, 

RALPH  H.  KING, 

THEO.  B.  BRUENER, 

Attorneys  and  Solicitors  for  Plaintiff'.     [13] 
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United  States  of  America, 

District  of  Oregon, — ss. 

J.  W.  Helwick,  being  duly  sworn  deposes  and  says : 

I  am  a  vice-president  of  the  Oregon- Washington 

Water  Service  Company,  a  corporation,  and  plain- 
tiff above  named.  I  have  read  the  foregoing  bill 

of  complaint  and  know  the  contents  thereof,  and  the 

same  is  true  as  I  verily  believe. 
J.  W.  HELWICK. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 

June,  1928. 

[Seal]  BORDEN  WOOD, 

Notary  Public  for  Oregon. 

My  commission  expires  November  15,  1930. 

[Endorsed]  :  Filed  Jun.  1,  1928.     [131/2]  : 

[Title  of  Court  and  Cause.] 

MOTION  FOR  DISMISSAL. 

Come  now  the  defendants  a'bove  named  and  move 
the  Court  to  dismiss  the  complaint  filed  in  this  cause 

because  said  complaint  does  not  state  any  matter  of 

equity  entitling  the  plaintiff  to  the  relief  prayed  for, 
nor  are  the  facts  as  stated  sufficient  to  entitle  the 

plaintiff  to  any  relief  against  these  defendants,  or 

any  of  them. 
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WHEREFORE,  the  defendants  pray  the  judg- 
ment   of   this    Court   whether    they   shall    further 

answer  and  that  they  be  dismissed  with  their  costs. 
A.  H.  ABEL, 

JAMES  P.  H.  CALLAHAN, 

Attorneys  for  Defendants. 

Postof&ce    Address:  Montesano,    Grays    Harbor 

County,  Washington. 

[Endorsed]  :  Filed  Jun.  20,  1928.     [14] 

In  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington,  Southern  Di- 
vision. 

No.  353--E. 

OREGON-WASHINGTON  WATER  SERVICE 

COMPANY,  a  Corporation, 
Plaintiff, 

vs. 

CITY  OF  HOQUIAM,  a  Coi-poration,  GEORGE 
BRAULT,  as  Mayor  of  the  Said  City  of 

Hoquiam,  FRED  A.  HUBBLE,  E.  D.  MIL- 
BRAD,  OLAF  OBERG,  G.  R.  RUDESILL, 

C.  STUART  POLSON,  W.  STRITTMAT- 
TER,  ROBERT  ROBERTSON,  Jr., 

MARTIN  F.  SMITH,  A.  H.  ANDERSON, 

TRUMAN  O.  KELLOGG,  K.  C.  BERG  and 

J.  E.  BRITE,  as  Councilmen  of  Said  City  of 

Hoquiam, 
Defendants. 
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DECREE. 

The  defendants'  motion  to  dismiss  the  complaint, 
having  been  duly  argued  by  counsel  and  considered 

by  the  Court,  for  good  cause  shown,  it  is 

DECREED,  that  said  motion  be  granted,  and  the 

attorneys  for  plaintiff  having  given  notice  in  open 

court  of  election  to  stand  upon  the  complaint,  it  is 

DECREED,  that  the  action  be  and  is  hereby  dis- 
missed, and  that  defendants  recover  their  costs  to  be 

taxed. 

Done  in  open  court  this  9th  day  of  July,  1928. 
EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed] :  Filed  Jul.  9,  1928.     [15] 

[Title  of  Court  and  Cause.] 

PETITION  FOR  APPEAL  AND  ORDER  AL- 
LOWING SAME. 

To    the    Honorable    WM.    B.    GILBERT,    United 

States  Circuit  Judge: 

The  above-named  plaintiff  feeling  itself  aggrieved 
by  the  decree  made  and  entered  in  this  cause  on  the 

*9th  day  of  July,  1928,  does  hereby  appeal  from  said 
decree  to  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit  for  the  reasons  specified  in  the 

assignment  of  errors  which  is  filed  herewith,  and 

plaintiff  prays  that  its  said  appeal  be  allowed  and 

that  citation  issue  as  provided  by  law,  and  that  a 

transcript   of  the   record  proceedings   and   papers 
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upon  which  said  decree  was  based,  duly  authenti- 
cated, may  be  sent  to  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit  sitting  at 

San  Francisco;  and  petitioner  herewith  tenders  a 

bond  on  appeal  in  such  amount  as  the  court  may 

require  for  such  purpose. 
McCAMANT  and  THOMPSON, 

THEO.  B.  BRUENER, 

Solicitors  for  Plaintiff.     [16] 

The  foregoing  petition  for  appeal  is  granted  and 

the  appeal  is  allowed  upon  petitioner  filing  a  bond 

in  the  sum  of  $1,000  with  sufficient  sureties  to  be 

conditioned  as  required  by  law. 

Dated  July  18th,  1928. 
WM.  B.  GILBERT, 

United  States  Circuit  Judge. 

[Endorsed]  :  Filed  Jul.  17,  1928.     [17] 

[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

To  City  of  Hoquiam,  a  Corporation,  George  Brault, 

as  Mayor  of  Said  City  of  Hoquiam,  Fred  A. 

Hubble,  E.  D.  Milbrad,  Olaf  Oberg,  G.  R. 

Rudesill,  C.  Stuart  Poison,  W.  Strittmatter, 

Robert  Robertson,  Jr.,  Martin  F.  Smith,  A.  H. 

Anderson,  Truman  O.  Kellog,  K.  C.  Berg  and 

J.  E.  Brite,  as  Councilmen  of  Said  City  of 

Hoquiam,  the  Above-named  Defendants,  and 
to  Messrs.  W.  H.  Abel  and  James  P.  H.  Cal- 

lahan, Their  Attorneys : 
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You  and  each  of  you  will  take  notice  that  plain- 

tiff in  the  above-entitled  cause  takes  it  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  decree  made  and  entered 

in  the  above-entitled  cause  on  the  9th  of  July,  1928, 

dismissing  plaintiff's  bill  of  complaint  and  render- 
ing judgment  for  costs  and  disbursements  against 

plaintiff.  The  appeal  hereby  taken  is  returnable  at 

the  office  of  the  Clerk  of  the  above-mentioned  court 

at  San  Francisco,  California,  thirty  [18]  days 

from  the  day  of  the  signing  of  the  citation  herewith 
served  and  filed. 

McCAMANT  &  THOMPSON, 

THEO.  B.  BRUENER, 

Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Jul.  17,  1928.     [19] 

[Title  of  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  above  named,  having  taken  its  ap- 

peal from  the  decree  passed  in  the  above-entitled 
court  and  cause  on  the  9th  day  of  July,  1928,  avers 

that  the  said  decree  is  erroneous  in  the  following- 
respects,  to  wit: I. 

The  Court  erred  in  sustaining  defendants'  motion 

to  dismiss  plaintiff's  bill  of  complaint. 
II. 

The  Court  erred  in  entering  an  order  dismissing 
this  suit  at  the  instance  of  the  defendants. 



26  Oregon-Washington  Water  Service  Company 

III. 

The  Court  erred  in  giving  judgment  in  favor  of 

defendants  and  against  plaintiff  for  the  defendants' 
costs  and  disbursements.     [20] 

WHEREFORE,  plaintiff  prays  that  the  said 

decree  of  the  District  Court  aforesaid  may  be  re- 
versed. 

McCAMANT  &  THOMPSON, 

THEO.  B.  BRUENER, 

Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Jul.  17,  1928.     [21] 

[Title  of  Court  and  Cause.] 

CITATION. 

The  President  of  the  United  States  to  the  Above- 
named  Defendants  and  to  Messrs.  W.  H.  Abel 

and  James  P.  H.   Callahan,   Their  Attorneys, 
GREETING: 

You  are  hereby  cited  and  admonished  to  appear 

in  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth    Circuit   to    be   held   in  the  city  of  San 

Francisco,  in  the  State  of  California,  within  thirty 

days  from  the  date  of  this  writ,  pursuant  to  an  ap- 
peal filed  in  the  office  of  the  Clerk  of  the  District 

Court  of  the  United  States  for  the  Western  Dis- 

trict of  Washington,  Southern  Division,  in  a  cause 

wherein  Oregon-Washington   Water    Service  Com- 

pany is  complainant  and  wherein  the  City  of  Ho- 
quiam,  a  corporation,  George  Brault  as  Mayor  of 

said  City  of  Hoquiam,  Fred  A.  Hubble,  E.  D.  Mil- 
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brad,  Olaf  Oberg,  G.  R.  Rudesill,  C.  Stuart  Poison, 

W.  Strittmatter,  Robert  Robertson,  Jr.,  Martin  F. 

Smith,  A.  H.  Anderson,  Truman  0.  Kellog,  K.  C. 

Berg  and  J.  E.  Brite,  as  'Councilmen  of  said  city 
of  Hoquiam,  are  defendants,  to  [22]  show  cause, 

if  any  there  be,  why  the  decree  in  such  appeal  men- 
tioned should  not  be  corrected  and  speedy  justice 

done  in  that  behalf. 

WITNESS  the  Honorable  W.  B.  GILBERT, 

United  States  Circuit  Judge,  this  18th  day  of  July, 
1928. 

WM.  B.  GILBERT, 
Judge. 

[Endorsed] :  Filed  Jul.  19,  1928.     [23] 

[Title  of  Court  and  Cause.] 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

That  Oregon- Washington  Water  Service  Com- 

pany, as  principal,  and  Fidelity  and  Deposit  Com- 
pany of  Maryland,  as  surety,  are  held  and  firmly 

bound  unto  the  City  of  Hoquiam,  a  corporation, 

George  Brault,  as  Mayor  of  the  said  City  of  Ho- 

quiam, Fred  A.  Hubble,  E.  D.  Milbrad,  Olaf  Oberg, 

G.  R.  Rudesill,  C.  Stuart  Poison,  W.  Strittmatter, 

Robert  Robertson,  Jr.,  Martin  F.  Smith,  A.  H.  An- 

derson, Truman  0.  Kellog,  K.  C.  Berg  and  J.  E. 

Brite,  as  Councilmen  of  said  City  of  Hoquiam,  in 

the  full  and  just  sum  of  One  Thousand  Dollars 

($1,000)  to  be  paid  to  the  said  defendants  and  obli- 
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gees  above  named,  to  which  payment  well  and  truly 

to  be  made  the  said  principal  and  surety  do  hereby 

bind  themselves,  jointly  and  severally  by  these 

presents. 
Dated  this  16th  day  of  July,  1928. 

Now,  the  condition  of  the  above  obligation  is  such 

that  if  the  said  Oregon-Washington  Water  Service 

Company,  plaintiff  above  [24]  named,  shall 

prosecute  to  effect  its  appeal  taken  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 

cuit from  the  decree  passed  in  the  above-entitled 
court  and  cause  on  the  9th  of  July,  1928,  and  answer 

all  damages  and  costs,  if  it  fails  to  make  its  plea 

good,  then  the  obligation  to  be  void ;  otherwise  to  re- 
main in  full  force  and  virtue. 

OREGON-WASHINGTON  WATER  SER- 
VICE COMPANY. 

By  J.  W.  HELWICK, 
Vice-President. 

FIDELITY    AND    DEPOSIT  COMPANY 

OF  MARYLAND. 

[Seal]  By  CLARENCE  D.  PORTER, 

Attorney-in-fact. 
Approved  July  18,  1928. 

WM.  B.  GILBERT, 
Circuit  Judge. 

[Endorsed] :  Filed  Jul.  19,  1928.     [25] 
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[Title  of  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD. 

The  Clerk  of  this  court  is  hereby  directed  to  pre- 

pare and  certify  a  transcript  of  record  in  the  above- 
entitled  cause  for  the  use  of  the  United  States  Cir- 

cuit Court  of  Appeals  for  the  Ninth  Circuit,  by  in- 
cluding therein  the  following: 

Bill  of  complaint,  filed  June  1st,  1928. 

Motion  to  dismiss,  filed  June  20th,  1928. 

Final  decree,  filed  July  9th,  1928. 

Petition  for  appeal  and  order  allowing  appeal,  filed 

July  17th,  1928. 

Undertaking  on  appeal,  filed  July  19th,  1928. 

Assignment  of  errors,  filed  July  17th,  1928. 

Citation  on  appeal,  filed  July  19th,  1928. 

Notice  of  appeal,  filed  July  17th,  1928. 

Praecipe  for  transcript  of  record,  filed  July  19th, 
1928. 

McCAMANT  and  THOMPSON, 

THEO.  B.  BRUENER, 

Solicitors  for  Plaintiff. 

[Endorsed] :  Filed  Jul.  19,  1928.     [26] 

CERTIFICATE  OF  CLERK  OF  UNITED 

STATES  DISTRICT  COURT  TO  TRAN- 
SCRIPT OF  RECORD. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Ed  M.  Lakin,  Clerk  of  the  United  States  Dis- 
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irud  Court  for  the  Westera  District  of  WasMng- 
t/m,  do  bereby  certify  and  return  that  the  foregoing 

and  attached  is  a  full,  true  and  coiTect  transcript 

of  the  record  and  xjroceedingB  CpageB  one  to  twentv- 

weven  in^dusive),  in  the  matter  of  Oregon-Washing- 

ton Water  Service  Comj^any,  a  Corporation,  Plain- 

tiff, VH.  City  of  Hoquiam  et  al.,  Defendants,  Num- 
ber 353-E  in  Raid  Jiistrict  Court,  as  required  by 

j-»raecipe  of  cjonnml  on  file  and  of  record  in  my  office 
in  8aid  Distri^jt,  at  Tax^jma. 

I  further  certify  that  I  attached  hereto  the  origi- 
nal citatjorj  orj  appeal  with  accejitance  of  service 

thereon. 

I  further  certify  tliat  the  following  is  a  full,  true 

and  ('Mrrad  stattinierit  of  all  expenses,  costs,  fees 

and  c\\iir%(*M  incurred  and  paid  into  my  office  by  and 

on  bchaJf  of  1b(^  App(dJant  for  comparing  the  rec- 
ord, nmkirjg  Ibc.  (jcrti heater  and  return  to  the  United 

HtatcK  (yu'i'wM  Court  of  Appeals  for  the  Ninth  Cir- 

cuit, in  the  above-entitled  cause,  to  wit: 

Clerk's  fees  (Act  of  Kebruary  11,  1925,  43  Stat. 
857),  70  folios  al  $.05   $3.50 

Filing  pc^iiljon  on  aj>p(ial       5.00 

Certiilcaic  of  OWvk  to  transcrijjt   50 

Attest  my  band  and  the  seal  of  said  ('ourt  al  Ta- 
conia  in  s;iid  DislriH  Ibis  191  h  day  of  July,  1928. 

|Srn)|  Kl)  M.   LAKIN. 
KD.  M.  LAKIN, 

Clerk.     [27J 
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[Endorsed] :  No.  5549.  United  State.s  Circuit 

Court  of  Appeals  for  the  Xinth  Circuit.  Oregon- 

Washington  Water  Service  Company,  a  Corpora- 

tion, Ai^j^ellant,  vs.  City  of  Hoquiam,  a  Coi-pora- 
tion.  George  Brault,  as  Mayor  of  the  Said  City  of 

Hoquiam,  Fred  A.  Hubble,  E.  D.  Milbrad,  Olaf 

Oberg.  Ti.  R.  Rudesill,  C.  Stuart  Poison,  W.  Stritt- 

matter,  Robert  Robertson,  Jr.,  Martin  F.  Smith, 

A.  H.  Anderson,  Truman  O.  Kellog,  K.  C.  Berg  and 

J.  E.  Brite.  as  Cotmcilmen  of  Said  City  of  Hoquiam, 

AiJi^ellees.  Transcrijjt  of  Record.  Upon  Apj)€al 

from  the  United  States  District  Court  for  the  West- 

ern District  of  Washington,  Southern  DivisiorL 

Filed  July  21.  192S. 
PAUL  P.  CBRIEX, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Xijith  Circuit. 
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IN  THE 

United  States  Circuit 
Court  of  Appeals 

For  the  Ninth  Circuit 

Oregon- Washington  Water  Service  Company, 
a  Corporation, 

Plcuintiff  and  Appellant^ 
vs. 

City  of  Hoquiam,  a  Corporation ;  George  Brault,  as 
Mayor  of  the  Said  City  of  Hoquiam;  Fred  A.  Hub- 

ble, E.  D.  MiLBRAD,  Olaf  Oberg,  G.  R.  Rudesill,  C. 
Stuart  Polson,  W.  Strittmatter,  Robert  Robert- 

son Jr.,  Martin  F.  Smith,  A.  H.  Anderson,  Truman 
0.  Kellogg,  K.  C.  Berg  and  J.  E.  Brite,  as  Council- 
men  of  Said  City  of  Hoquiam, 

Defendants  and  Appellees. 

iKppeaant'K  Prtef 
Appeal  from  the  Decree  of  the  District  Court  of  the 

United  States  for  the  Western  District  of 
Washington,  Southern  Division. 

McCAMANT  &  THOMPSON, 
THEO.  B.  BRUENER, 
Solicitors  for  Appellant. 

W.  H.  ABEL, 

JAMES  P.  H.  CALLAHAN,  p-    I    I       r-    r\ 
Solicitors  for  Appellees.  I       I     j       f^    |J 
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IN  THE 

United  States  Circuit 

Court  of  Appeals 
For  the  Ninth  Circuit 

Oregon- Washington  Water  Service  Company, 
a  Corporation, 

Plaintiff  and  Appellant, 

vs. 

City  of  Hoquiam,  a  Corporation,  et  al., 

Defendants  and  Appellees, 

STATEMENT  OF  FACTS 

This  is  a  suit  brought  for  the  specific  perform- 

ance of  a  contract  entered  into  by  the  City  of  Ho- 
quiam for  the  purchase  of  a  municipal  water  plant 

owned  and  operated  by  plaintiff.  The  mayor  and 

councilmen  of  the  city  have  been  joined  as  parties 

defendant  with  the  municipal  corporation.  On  the 

9th  of  July,  1928,  Judge  Cushman  sustained  the  de- 

fendants' motion  to  dismiss  the  bill  and  a  decree  of 
dismissal  was  thereupon  entered,  from  which  this 

appeal  is  prosecuted.     The  sole  question  presented 



by  the  appeal  is  whether  or  not  the  bill  states  facts 

sufficient  to  constitute  a  cause  of  suit  against  the 
defendants. 

On  the  19th  of  April,  1898,  the  Council  of  the 

city  of  Hoquiam  passed  Ordinance  No.  89  granting 

a  franchise  to  Harry  C.  Heermans,  his  successors 

and  assigns,  to  construct,  maintain  and  operate  a 

system  of  waterworks  in  the  town  of  Hoquiam.  This 

ordinance  is  pleaded  in  paragraph  IV  of  our  bill  by 

its  number,  title  and  date  of  passage.  Section  291  of 

the  Remington  Compiled  Statutes  of  1922  is  as 
follows : 

''In  pleading  any  ordinance  of  a  city  or  town 
in  this  state,  it  shall  be  sufficient  to  state  the 
title  of  such  ordinance  and  the  date  of  its  pas- 

sage, whereupon  the  court  shall  take  judicial 
knowledge  of  the  existence  of  such  ordinance, 
and  the  tenor  and  effect  thereof." 

The  court  is  therefore  entitled  to  take  judicial 

knowledge  of  this  ordinance,  and  a  copy  thereof  is 

printed  in  the  appendix  to  this  brief  and  as  Exhibit 
"A"  thereto. 

The  franchise  was  operative  for  a  period  of  50 

years.  The  franchise  ordinance  contains  the  provi- 
sions usual  in  that  character  of  legislation.  Section 

28  of  the  ordinance  is  as  follows : 

"The  town  of  Hoquiam  shall  have  the  right 
to  purchase,  anything  to  the  contrary  notwith- 

standing herein,  the  water  works  system  herein 



provided  for,  together  with  all  or  any  of  the 
tools,  machinery  or  property  connected  thereto 
or  used  therewith,  and  all  extensions  thereof  and 
additions  thereto,  or  used  therewith,  and  all  ex- 

tensions thereof  and  additions  thereto,  fifteen 
years  after  the  completion  of  the  same,  at  a  price 
to  be  agreed  upon  by  said  town  and  the  owners 
thereof ;  and  in  case  the  town  and  owners  thereof 
cannot  agree  to  a  price  to  be  paid  therefor,  then 
a  price  to  be  fixed  by  due  process  of  law;  pro- 

vided, however,  that  said  town  shall  give  the 
owner  or  owners  or  his  or  her  or  their  agent,  at 
least  one  year  previous  to  the  expiration  of  said 
fifteen  years  notice  of  the  desire  of  the  town  to 
purchase  the  same;  and  every  five  years  after 
said  fifteen  years,  said  town  shall  have  a  like 
privilege  to  purchase  the  same  by  giving  a  like 
notice  to  said  party  or  parties  of  at  least  one 

year." 
The  ordinance  required  Harry  C.  Heermans,  his 

successors  or  assigns,  to  accept  formally  the  provi- 
sions thereof.  It  is  alleged  in  the  fifth  paragraph  of 

our  bill  that  Harry  C.  Heermans  did  duly  accept  the 
provisions  of  the  ordinance  in  time  and  manner  as 
in  said  ordinance  provided,  and  that  he  thereafter 

assigned  the  franchise  to  Hoquiam  Water  Company, 
a  corporation  organized  under  the  laws  of  the  state 

of  Washington.  Hoquiam  Water  Company  entered 

upon  the  construction  of  a  water  system  and  dili- 
gently prosecuted  the  construction  of  the  same  to 

completion  in  time  and  manner  as  in  the  ordinance 

provided.  Thereafter  the  city  tested  and  accepted 
the  said  water  system  and  at  all  times  since  such  ac- 

ceptance the  water  system  has  supplied  the  city  of 
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Hoquiam  and  its  citizens  with  water.  Extensions 
and  betterments  ha^e  been  added  thereto  from  time 
to  time  at  an  aggregate  cost  of  upwards  of  Eight 
Hundred  Thousand  Dollars  ($800,000.00).  The  bill 
describes  in  detail  the  real  property  and  rights  of 
way  which  are  a  part  of  the  system  and  describes  in 
general  terms  the  personal  property,  privileges,  im- 

munities and  good  will  of  the  business  appurtenant thereto. 

It  is  alleged  in  the  sixth  paragraph  of  our  bill 
that  on  the  28th  of  June,  1927,  the  water  system  and 
all  properties  appurtenant  thereto  were  sold,  as- 

signed and  transferred  to  appellant  and  that  appel- 
lant is  now  the  owner  and  holder  thereof. 

Under  the  provisions  of  Section  28  of  the  fran- 
chise ordinance  the  city  of  Hoquiam  became  entitled 

to  purchase  the  water  plant  at  intervals  of  five  years. 
One  of  the  five  year  intervals  expired  on  the  19th  of 
April,  1928.  The  ordinance  defined  the  manner  in 
which  the  City  was  to  exercise  its  option  to  purchase. 
It  was  required  under  Section  28  of  the  franchise 
ordinance  that  the  city  should  give  the  owner  of  the 
plant  at  least  one  year  previous  to  the  expiration  of 
the  five  year  period  notice  of  the  desire  of  the  city 
to  purchase  the  same.  In  compliance  with  this  pro- 

vision of  the  franchise  ordinance,  on  the  6th  of  April, 



1927,  the  City  passed  Resolution  416,  which  is  as  fol- 
lows: 

''Be  It  Resolved,  By  the  Mayor  and  City 
Council,  of  the  City  of  Hoquiam,  Washington, 
in  regular  meeting  duly  assembled,  as  follows : 

"  (1)  That  it  is  the  desire  of  the  City  of  Ho- 
quiam, Washington,  a  municipal  corporation,  to 

purchase  the  Water  Works  System  of  the  Ho- 
quiam Water  Company,  of  the  City  of  Hoquiam, 

Washington,  a  corporation,  together  with  all  or 
any  of  the  tools,  machinery  or  property  con- 

nected thereto  or  used  therewith,  and  all  exten- 
sions thereof  and  additions  thereto  or  used  there- 

with ;  pursuant  to  the  right  granted  to  said  City 
under  the  provisions  of  Section  28,  of  Ordinance 
No.  89  of  the  ordinances  of  the  said  City  of 
Hoquiam. 

"(2)  That  the  City  Clerk  be  and  she  is 
hereby  directed  to  forthvdth  notify  in  writing, 
said  Hoquiam  Water  Company,  a  corporation, 
as  required  by  said  section. 

Passed  by  the  City  Council,  April  6th,  1927. 

Sgd.  Geo.  Brault,  Mayor." 

A  copy  of  this  resolution,  duly  certified  by  the 

City  Clerk,  was  delivered  to  plaintiff's  predecessor 
in  interest,  Hoquiam  Water  Company,  which,  at  the 

date  of  the  resolution,  was  the  owner  of  the  property. 

Hoquiam  is  a  city  of  the  second  class.  Its  powers 

are  enumerated  in  Section  9034  of  Remington's 
Compiled  Statutes  of  1922.    These  powers,  so  far  as 
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they  are  relevant  to  the  present  controversy,  are  as 
follows : 

"The  city  council  of  such  city  shall  have 
power  and  authority : 

"1.  Ordinances:  To  make  and  pass  all  ordi- 
nances, orders  and  resolutions  not  repugnant  to 

the  Constitution  of  the  United  States  or  the  state 
of  Washington,  or  the  provisions  of  this  act, 
necessary  for  the  mimicipal  government  and 
management  of  the  affairs  of  the  city,  for  the 
execution  of  the  powers  vested  in  said  body  cor- 

porate, and  for  the  carrying  into  effect  of  the 
provisions  of  this  act. 

"22.  Property:  To  have,  purchase,  hold,  use 
and  enjoy  property  of  every  name  or  kind  what- 

soever, and  the  same  to  sell,  lease,  transfer,  mort- 
gage, convey,  control  or  improve ;  to  build,  erect 

or  construct  houses,  buildings  or  structures  of 
any  kind  needful  for  the  use  or  purposes  of  such 
city. 

"24.  Water  Supply:  To  adopt,  enter  into 
and  carry  out  means  for  securing  a  supply  of 
water  for  the  use  of  such  city  or  its  inhabitants, 
or  for  irrigation  purposes  therein. 

"35.  Contracts:  To  make  all  appropriations, 
contracts  or  agreements  for  the  use  or  benefit 

of  the  city  and  in  the  city's  name. 

"44.  Waterworks:  To  provide  for  the  erec- 
tion, purchase  or  otherwise  acquiring  of  water- 
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works  within  or  without  the  corporate  limits  of 
the  city  to  supply  such  city  and  its  inhabitants 
with  water,  and  to  regulate  and  control  the  use 

and  price  of  the  water  so  supplied. ' ' 

Section  9041  of  Remington's  Compiled  Statutes 
is  as  follows : 

"Before  the  city  council  of  any  such  city 
shall,  in  the  first  instance,  purchase,  acquire, 
construct  or  adopt  a  municipal  water  system, 
electric  light  system  or  gas  system,  the  question 
of  such  purchase,  acquisition  or  adoption  of  any 
such  system  shall  first  be  submitted  to  vote  of 
the  electors  of  the  city  at  a  special  or  general 
municipal  election  for  adoption  or  ratification." 

For  the  purpose  of  complying  with  the  statute 
last  quoted  the  Council  of  the  City  of  Hoquiam,  on 
the  7th  of  March,  1928,  duly  passed  ordinance  No. 
1291,  entitled  as  follows : 

"An  Ordinance  specifying  and  adopting  a 
system  or  plan  for  the  acquisition  and  construc- 

tion of  a  municipal  water  works  system  for  the 
City  of  Hoquiam,  Washington,  declaring  the 
estimated  cost  thereof  as  near  as  may  be,  provid- 

ing for  the  issuance  and  sale  of  bonds  to  pay  the 
cost  thereof,  and  submitting  the  matter  for  rat- 

ification or  rejection  to  the  qualified  voters  of 
-  said  city  at  a  special  election  to  be  held  therein 

on  Saturday,  April  7,  1928." 

As  alleged  in  paragraph  seven  of  our  bill,  this 

ordinance  submitted  to  the  voters  of  the  city  the  mat- 

ter of  authorizing  and  ratifying  the  purchase  or  ac- 
quisition of  the  waterworks  system  of  which  appel- 

lant is  now  the  owner.    On  the  7th  of  April,  1928,  an 
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election  was  held  at  which,  by  a  vote  of  1516  to  239, 

the  city  of  Hoquiam  authorized  and  ratified  the  pur- 
chase of  the  said  waterworks  system.  The  ordinance 

above  referred  to,  which  is  pleaded  by  title,  number 

and  date  of  adoption,  is  printed  in  full  in  the  appen- 
dix to  this  brief  and  as  Exhibit  "B"  thereto. 

Paragraph  VIII  of  our  bill  alleges  that  plaintiff 
offered  to  sell  the  water  works  system  to  the  city  at 

a  stated  price,  which  the  city  refused  to  accept,  and 
that  the  parties  are  unable  to  agree  on  the  price  to  be 
paid  for  the  water  works  system.  The  prayer  of  the 
complaint  is  that  the  court  ascertain,  by  reference  to 
a  Master,  or  in  such  manner  as  the  court  may  deem 

proper,  what  is  a  fair  and  reasonable  price  to  be  paid 
plaintiff  by  the  city  of  Hoquiam  for  the  water  works 

system  and  plant  of  appellant,  and  that  the  defend- 
ants may  be  ordered,  by  the  decree,  to  perform  spe- 

cifically the  contract  for  such  purchase  in  accord- 
ance with  the  provisions  of  Section  28  of  the  fran- 
chise ordinance. 

It  is  the  contention  of  appellant  that  Section  28 
of  the  franchise  ordinance  constitutes  a  continuing 
offer  of  the  owner  of  the  water  plant  to  sell  it  for  a 

price  to  be  agreed  upon  or  to  be  determined  by  due 

process  of  law;  that  like  any  other  option  this  con- 
tinuing offer  ripened  into  a  contract  when  it  was 

accepted  by  the  city  by  resolution  adopted  on  the  6th 
of  April,  1927 ;  that  under  the  provisions  of  Section 
9041  of  the  Remington  Compiled  Statutes  the  contract 
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remained  ineffectual  until  the  people  had  approved 

the  purchase ;  that  at  the  election  held  on  the  7th  of 

April,  1928,  they  registered  their  approval;  that 

this  approval  so  given  by  them  supplied  the  last 

missing  condition  to  a  valid  and  enforceable  agree- 

ment to  buy,  which  became  effective  under  the  pro- 
visions of  Section  28  of  the  franchise  ordinance  on 

the  19th  of  April,  1928 ;  that  the  remedy  of  specific 

performance  is  mutual;  that  a  vendor  may  avail 

itself  of  the  remedy  in  all  cases  where  a  vendee  could 

do  so;  that  the  provision  with  reference  to  the  pur- 
chase of  the  property  is  incidental  to  the  franchise 

ordinance:  and,  that  the  contract  to  purchase  is  ef- 
fectual and  enforceable  notwithstanding  the  fact  that 

the  parties  have  been  unable  to  agree  on  a  price. 

Judge  Cushman  held  that  our  bill  was  insuffi- 
cient because  the  franchise  ordinance  was  originally 

granted  to  Harry  C.  Heermans,  the  resolution  of 

April  6,  1927,  was  adopted  while  Hoquiam  Water 

Company  was  the  owner  of  the  property,  and  appel- 

lant's rights  thereto  were  not  acquired  until  the  28th 
of  June,  1927.  He  also  held  that  the  ordinance 

adopted  by  the  electors  of  Hoquiam  at  the  election 

held  on  the  7th  of  April,  1928,  did  not  constitute  a 

ratification  of  the  contract  previously  made  on  be- 
half of  the  city  by  its  council.  We  will  endeavor  to 

show  that  the  District  Court  was  in  error  in  both  of 

these  conclusions  and  that  our  contentions  as  above 

outlined  are  well  founded  in  law. 
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POINTS  AND  AUTHORITIES I. 

The  Court  will  take  judicial  knowledge  of  an  or- 
dinance of  a  Washington  city  if  pleaded  by  its  title 

and  the  date  of  its  passage. 

Remington's  Compiled  Statutes,  Sec.  291. 

II. 

In  matters  of  a  special  or  temporary  character  a 

municipal  corporation  may  properly  act  by  resolu- 
tion. 

2  McQuillin  on  Municipal  Corporations,  2d 
Ed.,  Sec.  663. 

II-I/2. 

The  resolution  of  April  6,  1927,  was  a  proper 

method  for  the  exercise  by  the  City  of  Hoquiam  of  its 

election  to  buy  the  water  plant. 

Slocum  vs.  City  of  North  Platte,  192  Fed.  252, 
258-262. 

III. 

Section  28  of  the  franchise  ordinance,  when  ac- 

cepted by  plaintiff's  predecessor  in  interest,  became 
an  irrevocable  and  continuing  offer  to  sell  the  water 

plant  to  the  city  at  a  price  to  be  fixed  by  agreement, 
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or  in  the  absence  of  agreement,  by  due  process  of 
law. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8, 10. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740,  742. 

IV. 

This  offer  bound  the  successive  owners  of  the 

plant,  all  of  whom  took  with  notice. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  10. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740,  742. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176. 

Fayetteville  vs.  Fayetteville  Water  Co.,  135 
Fed.  400. 

Alabama  Water  Co.  vs.  City  of  Anniston,  215 
Ala.  120,  110  South.  36. 

V. 

When  the  city  exercised  its  election  to  buy,  the 
option  ripened  into  a  contract  enforceable  against 
the  owner  of  the  water  plant. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8, 10. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176, 180. 
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Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
32  L.  R.  A.  740,  743. 

Fayetteville  vs.  Fayetteville  Water  Co.,  135 
Fed.  400,  403. 

Alabama  Water  Co.  vs.  City  of  Anniston,  215 
Ala.  120,  110  South.  36. 

VI. 
The  option  to  i3ur chase  being  incidental  to  the 

contract  created  by  the  acceptance  of  the  franchise 

ordinance,  the  failure  to  fix  a  price  to  be  paid  for  the 

plant  does  not  preclude  the  enforcement  of  the  con- 
tract. The  Court  is  warranted  in  determining  by  due 

process  of  law  the  price  to  be  paid  as  stipulated  in 
Section  28  of  the  franchise  ordinance. 

Pomeroy  on  Specific  Performance,  3d  Ed., 
Sees.  148-151. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740,  742-744. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176,  179-180. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  12-15,  8  Ann.  Cases,  660. 

Fayetteville  vs.  Fayetteville  Water  Co.,  135 
Fed.  400,  404. 

Black  vs.  Rogers,  75  Mo.  441,  449-450. 
Schneider  vs.  Hildehrand,  14  Tex.  Civ.  App. 

34,  36  S.  W.  784,  786. 
Armstrong  vs.  Sacr anient o  Valley  Co.,  52  Cal. 

App.  110,  198  Pac.  217. 
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VII. 

The  Washington  Court  is  committed  to  the  doc- 
trine of  these  cases. 

Cogswell  vs.  Cogswell,  70  Wash.  178,  181-183. 
126  Pac.  431. 

VIII. 

The  courts  enforce  covenants  contained  in  leases 

giving  the  lessor  a  right  to  renewal  at  a  rental  to  be 
determined  in  the  future. 

Anderson  vs.  Frye,  69  Wash.  89,  94-97. 

Young  vs.  Nelson,  121  Wash.  285,  288-292. 
Kaufmann  vs.  Liggett,  209  Pa.  St.  87,  102 ;  67 

L.  R.  A.  353. 

Grosvenor  vs.  Flint,  20  R.  I.  21,  37  Atl.  304. 

Springer  vs.  Borden,  154  111.  668,  39  N.  E.  603. 

Houston  vs.  Barnett,  90  Ore.  94,  103. 

IX. 

The  remedy  of  specific  performance  is  mutual. 

Wherever  it  is  available  to  a  vendee,  it  may  also  be 

invoked  by  a  vendor. 

Story's  Equity  Jurisprudence,  Sec.  723. 
Pomeroy   on   Specific  Performance,  3d   Ed., 

Sees.  6  and  165,  pp.  426-427  note. 
Raymond  vs.  San  Gahyiel  Co.,  53  Fed.  883,  885. 

Donahoe  vs.  Franks,  199  Fed.  262,  267. 

Morgan  vs.  Eaton,  59  Fla.  562,  52  South.  305, 
306. 

Jackens  vs.  Nicolson,  70  Ga.  198,  201. 
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Clarh  vs.  Cagle,  141  Ga.  703,  82  S.  E.  21,  L.  R. 
A.  1915A,  317. 

Robinson  vs.  Appleton,  124  111.  276,  15  N.  E. 
761. 

Migatz  vs.  Stieglitz,  166  Ind.  361,  77  N.  E.  400, 
401. 

Woodruff  vs.  Germansky,  233  N.  Y.  365,  135 
N.  E.  601,  602. 

Farm  cfc  Land  Co.  vs.  Roseman,  93  S.  C.  350, 
76  S.  E.  979,  980. 

Hems  vs.  Tliompson  &  Flietli  Co.,  165  Wis. 
563,  163  N.  W.  173,  177. 

X. 

Where  specific  performance  would  be  decreed 

between  the  original  parties  to  a  contract,  it  will  also 

be  decreed  at  the  instance  of  or  against  their  suc- 
cessors in  interest. 

Taylor  vs.  Newton,  152  Ala.  459,  44  South.  583, 
585. 

XI. 

Specific  performance  will  be  decreed  against  the 

grantee  of  an  owner  who  takes  with  notice  of  an  out- 
standing option  or  contract. 

Boss  vs.  Parks,  93  Ala.  153,  11  L.  R.  A.  148,  8 
South.  368. 

City  of  Birmingham  vs.  Forney,  173  Ala.  1,  55 
South.  618. 

Horgan  vs.  Bussell,  24  N.  Dak.  490,  140  N.  W. 
99,  43  L.  R.  A.  (N.  S.)  1150, 1155. 
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Sizer  vs.  Clark,  116  Wis.  534,  93  N.  W.  539. 

Cummins  vs.  Beavers,  103  Va.  230,  48  S.  E. 
891,  1  Ann.  Cases  986,  990. 

Pearson  vs.  Courson,  129  Ga.  656,  59  S.  E.  907, 
908. 

Foraday  Coal  &  Coke  Co.  vs.  Owens,  26  Ky. 
L.  Rep.  243,  80  S.  W.  1171. 

Pomeroy   on    Specific  Performance,  3d  Ed., 
Sees.  465  and  493. 

XII. 

As  against  a  purchaser  with  notice,  an  option  re- 
lates back  to  its  date  and  a  court  of  equity  will  pro- 

tect the  rights  of  optionee. 

Crowley  vs.  Byrne,  71  Wash.  444. 

Smith  vs.  Bangham,  156  Calif.  359,  28  L.  R.  A. 
(N.  S.)  522,  527. 

XIII. 

The  assignee  or  successor  in  interest  of  an  op- 
tionee may  maintain  specific  performance. 

Waterman  vs.  Waterman,  27  Fed.  827. 

Matthews  State  Co.  vs.  New  Empire  State  Co., 
122  Fed.  972. 

Hoogendorn  vs.  Daniel,  178  Fed.  765,  768. 

Frank  vs.  Schnuettgen,  187  Fed.  515. 

XIV. 

A  suit  for  specific  performance  is  maintainable 
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against  optionee  and  his  assignee  after  the  option  to 
buy  has  been  exercised. 

Naylor  vs.  Parker,  139  S.  W.  93  (Tex.  Civ. 
App.) 

XV. 

The  Washington  Court  recognizes  the  right  of  a 
vendor  to  the  remedy  of  specific  performance. 

Anderson  vs.  Wallace  Lumber  Co.,  30  Wash. 
147, 150. 

Lindholm  vs.  Patrick,  107  Wash.  243,  246. 

XVI. 

Where  a  municipahty  exercises  an  option  con- 
tained in  a  franchise  ordinance  for  the  purchase  of 

a  water  plant  or  other  utility,  the  contract  so  arising 
will  be  specifically  performed  at  the  instance  of  the 
successor  in  interest  of  the  owner  of  the  utility  and 
the  grantee  of  the  franchise. 

Omaha  Water  Co.  vs.  City  of  Omaha,  162  Fed. 
225. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  8  Ann.  Cases  660. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176,  179. 

XVII. 

A  statement  that  the  optionee  desires  to  buy  or  to 
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sell,  as  the  case  may  be,  if  commimicated  to  the  ad- 
verse party  is  a  sufficient  exercise  of  the  option. 

Brown  vs.  Slee,  103  U.  S.  828,  26  L.  Ed.  618, 
620-621. 

XVIII. 

Under  the  practice  in  Washington  a  condemnor 

may  abandon  a  proceeding  in  eminent  domain  after 

a  jury  has  determined  the  value  of  the  property. 

Port  Angeles  Pacific  Co.  vs.  Cooke,  38  Wash. 
187-188. 

XIX. 

Under  Section  9034,  Subdivisions  1,  24  and  44, 

and  Section  9041,  Remington's  Compiled  Statutes,  it 
is  not  necessary  that  the  purchase  of  a  water  plant 
be  submitted  to  the  people  for  their  approval  before 
action  by  the  Council  looking  to  the  purchase.  It  is 
sufficient  if  ultimately  the  people  grant  the  required 
authority. 

Youngerman  vs.  Murphy,  107  la.  686,  76  N. 
W.  648,  650. 

XX. 

The  electors  of  a  municipality  are  chargeable 

with  notice  of  the  ordinances  and  resolutions  adopted 
by  its  governing  board. 

2  McQuilHn  on  Mimicipal  Corporations,  2d 
Ed.,  541,  582. 
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2  McQuillin  on  Municipal  Corporations,  1st 
Ed.,  1395. 

43  C.  J.  519. 

Mather  vs.  City  of  Ottawa,  114  111.  659,  3  N.  E. 
216. 

XXI. 

The  doctrine  of  ratification  is  applicable  to  mu- 
nicipal corporations. 

3  McQuillin  on  Municipal  Corporations,  2d 
Ed.,  Sec.  1358. 

Marshall  County  vs.  Schenck,  5  Wall.  772,  18 
L.  Ed.  556,  557,  559. 

La  France  Fire  Engine  Co.  vs.  Davis,  9  Wash. 
600,  601. 

XXII. 

Where  an  agency  admittedly  exists  and  the  con- 
troversy relates  to  whether  the  acts  of  the  agent  are 

within  the  scope  of  his  authority,  if  ratification  is 
relied  on  the  facts  will  be  liberally  construed  in  favor 
of  ratification. 

2  C.  J.  492,  Sec.  Ill  (4). 

Byrne  vs.  Doughty,  13  Ga.  46,  52-53. 

Hartlove  vs.  William  Fait  Co.,  89  Md.  254,  43 
Atl.  62,  63. 

Cairo  Railroad  Co.  vs.  Mahoney,  82  111.  73,  25 
Am.  Rep.  299,  300-301. 
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Carlson  vs.  Stone-Or dean-Wells  Co.,  40  Mont. 
434.  107  Pac.  419,  421. 

Bement  vs.  Armstrong,   39    S.  W.    899,  903 
(Tenn.  Ch.) 

Szymanshi  vs.  Plassan,  20  La.  Ann.  90,  96 
Am.  Dec.  382,  384. 

XXIII. 

Ratification  may  be  effected  without  formal  or 
direct  action  to  that  effect. 

Crane    vs.    Bennington    School    District,    61 
Mich.  299,  28  N.  W.  105,  107. 

Town  of  Meredith  vs.  Fullerton,  139  Atl.  359, 
362  (N.  H.) 

McGillvray  vs.  Joint  School  District,  112  Wis. 
354,  88  N.  W.  310,  58  L.  R.  A.  100,  105. 

School  District  vs.  Western  Tube  Co.,  13  Wyo. 
304,  80  Pac.  155,  169. 

XXIV. 

The  vote  of  the  electors  in  the  election  held  on  the 

7th  of  April,  1928,  constituted  a  ratification,  if  rat- 

ification was  necessary,  of  the  contract  to  buy  plain- 

tiff's water  plant. 

Bell  vs.  Waynesboro  Borough,  195  Pa.  St.  299, 
45  Atl.  930,  931. 

Swenson  vs.  Village  of  Bird  Island,  93  Minn. 
336,  101  N.  W.  495. 
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XXV. 

Executory  contracts  for  the  purchase  of  real 

property  under  the  laws  of  Washington  are  simple 

contracts.  It  is  not  essential  that  they  be  executed 
with  the  formalities  of  deeds. 

Vail  vs.  Tillman,  2  Wash.  476. 

First  National  Bank  vs.  Conway,  87  Wash. 
506,  515. 

Fallers  vs.  Pring,  144  Wash.  224,  226. 

XXVI. 

Such  contracts  are  without  the  operation  of  Sec- 

tion 10550,  Remington's  Compiled  Statutes. 
Baker  Boyer  Bank  vs.  Hughson,  5  Wash.  100, 

101. 

Kleeh  vs.  Bard,  7  Wash.  41,  44. 

Edson  vs.  Knox,  8  Wash.  642,  646. 

Anderson  vs.  Wallace  Lumber  Co.,  30  Wash. 
147,  151. 

XXVII. 

It  is  a  well  settled  principle  in  the  enforcement 
of  the  statute  of  frauds  that  evidence  is  admissible  to 

apply  the  description  of  real  property  contained  in 

the  memorandum  and  thus  to  identify  the  subject 
matter  of  the  contract. 

27  C.  J.  383. 

12  Enc.  of  Evidence,  23. 

Brown  vs.  Slee,  103  U.  S.  828,  26  L.  Ed.  618. 
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Waterman  vs.  Waterman,  27  Fed.  827. 

MattJietvs  Slate  Co.  vs.  New  Empire  Slate  Co., 
122  Fed.  972. 

Western  Securities  Co.  vs.  Atlee,  168  la.  650, 
151  N.  W.  56,  60. 

Kingsley  vs.  Siehreclit,  92  Me.  23,  42  All.  249. 

Hurley  vs.  Brown,  98  Mass.  545,  96  Am.  Dec. 
671. 

Scanlan  vs.  Geddes,  112  Mass.  15. 

Meade  vs.  Parker,  115  Mass.  413. 

Hodges  vs.  Rowing,  58  Conn.  12,  18  Atl.  979, 
7  L.  R.  A.  87. 

Ranney  vs.  Byers,  219  Pa.  St.  332,  68  Atl.  971. 

Clark  vs.  Cagle,  141  Ga.  703,  82  S.  E.  21,  L.  R. 
A.  1915A  317. 

Howison  vs.  Bartlett,  141  Ala.  593,  37  So.  590. 

Whitworth  vs.  Pool,  29  Ky.  L.  1104,  96  S.  W. 
880. 

Guyer  vs.  Warren,  175  111.  328,  51  N.  E.  580, 
583. 

Koch  vs.  Streuter,  218  111.  546,  75  N.  E.  1049,  2 
L.  R.  A.  (N.  S.)  210,  216. 

Dollar  vs.  Knight,  145  Ark.  522,  224  S.  W. 
983, 
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XXVIII. 

The  Washington  decisions  construing  Section 

10550  of  the  Washington  Code  are  in  accord  with  the 

foregoing  principle. 

Wetzler  vs.  Nichols,  53  Wash.  285. 

Old  Republic  Co.  vs.  Ferry  Co.,  69  Wash.  600. 

Worclen  vs.  Worden,  96  Wash.  592,  600-601. 
Bremerton  vs.  Bremerton  Water  Company,  88 

Wash.  362. 

Thompson  vs.  Schneider,  127  Wash.  533,  535. 

XXIX. 

The  city  of  Hoquiam  was  authorized  to  enact  the 

franchise  ordinance  of  April  19,  1898. 

Constitution  of  Washington,  Art.  XI,  Sec.  11. 

Session  Laws  Washington  1893,  Chapter  57. 

XXIX-1/2. 

The  authority  given  the  City  of  Hoquiam  by 

Article  XI,  Section  11,  of  the  Constitution  of  Wash- 
ington, and  by  Chapter  57  of  the  Session  Laws  for 

1893,  authorized  it  to  incorporate  Section  28  in  the 

franchise  ordinance  of  April  19,  1898. 

Slocum  vs.  City  of  North  Platte,  192  Fed.  252, 
254-258. 

XXX. 

The  statute  of  frauds  is  applicable  only  to  com- 
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mon  law  agreements.  It  is  not  applicable  to  an  agree- 
ment provided  for  or  created  by  statute  or  ordinance. 

Miller  vs.  State,  159  N.  E.  551,  553  (Ind.  App.) 

Johnson  vs.  Noonan,  16  Wis.  687,  695, 

Edwards  vs.  Roberts,  26  Colo.  App.  538,  144 
Pac.  856,  861. 

DooUttle  vs.  Dininy,  31  N.  Y.  350. 

Bildersee  vs.  Aden,  62  Barb.  175,  179. 

2  McQuillin   on  Municipal   Corporations,  2d 
Ed.,  Sec.  674,  page  541. 

XXXI. 

Where  the  statute  of  frauds  is  relied  on  by  a  mu- 
nicipal corporation  whose  ordinance  and  resolution 

constitute  its  execution  of  a  contract,  such  ordinance 

and  resolution  are  sufficient  to  satisfy  the  require- 
ments of  the  statute. 

Curtis  vs.  City  of  Portsmouth,  61  N.  H.  506, 
39  Atl.  439. 

Greenville  vs.  Greenville  Waterworks  Co.,  125 
Ala.  625,  27  South.  764,  770. 

Cumberland  Telephone  Co.  vs.  Cartwright 
Telephone  Co.,  128  Ky.  395,  108  S.  W.  875, 
878. 

Smith  Detective  Agency  vs.  Highland  Park,  5 
S.  W.  2d,  598,  599  (Tex.  Civ.  App.) 

McKevitt  vs.  Sacramento,  203  Pac.  132  (Calif. 
App.) 
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XXXII. 

It  is  not  necessary  for  plaintiff  in  Ms  initial 

pleading  to  anticipate  and  negative  the  defense  of 

the  statute  of  frauds.  Unless  it  affirmatively  ap- 
pears that  the  contract  relied  on  is  void  under  the 

statute,  the  defense  must  be  set  up  by  the  defendant. 

Norton  vs.  Stegmyer,  175  Fed.  756,  20  Ann. 

Cases  1134, 1136-1137. 

Moses  Land  Co.  vs.  Stock-GMs  Co.,  56  Wash. 
529,  534. 

9  Encyc.  PL  &  Practice  705-707. 

XXXIII. 

In  all  of  the  following  cases  courts  have  passed 

decrees  for  the  specific  performance  of  contracts  for 

the  purchase  of  water  plants  arising  by  the  exercise 

by  cities  of  their  option  to  buy  reserved  in  ordi- 
nances. In  all  of  them  the  description  was  general 

and  not  to  be  distinguished  from  the  description  con- 
tained in  Section  28  of  the  franchise  ordinance  of 

April  19, 1898. 

Omaha  vs.  Omaha  Water  Co.,  218  U.  S.  180,  54 
L.  Ed.  991, 162  Fed.  225. 

National  Water  Works  Co.  vs.  Kansas  City, 
62  Fed.  853,  856. 

Fayetteville  vs.  Fayetteville  Water  Co.,  135 
Fed.  400. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8. 
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Ashland  Water  Works  Co.  vs.  Ashland,  251 
Fed.  492. 

Bremerton    vs.    Bremerton    Water    Co.,    88 
Wash.  362. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359. 

Burgesses    of   Huntingdon   vs.    Borough    of 
Huntingdon,  258  Pa.  St.  250. 

Town  of  Boonton  vs.  United  Water  Supply 
Co.,  88  N.  J.  Eq.  61,  102  Atl.  454. 

Valparaiso  Water  Co.  vs.  Valparaiso,  33  Ind. 
App.  193,  69  N.  E.  1019. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176. 

Galena  Water  Co.  vs.  City  of  Galena,  74  Kan. 
644,  87  Pac.  735. 

Slocum  vs.  North  Platte,  192  Fed.  252,  254. 

ASSIGNMENTS  OF  ERROR 

The  errors  assigned  are  printed  on  pages  25  and 

26  of  the  transcript  of  record.    They  are  all  based 

upon  the  order  and  decree  passed  on  the  9th  of  July 

sustaining  defendants'  motion  to  dismiss  our  bill. 

We  have  already  briefly  stated  our  contentions 

with  reference  to  the  sufficiency  of  this  pleading. 

We  think  it  will  conduce  to  an  orderly  argument  of 

the  case  if  we  discuss  the  respects  in  which  our  bill 

has  been  attacked  or  is  likely  to  be  attacked  in  this 
court. 
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ARGUMENT 

Option  to  Buy 

Section  28  of  the  franchise  ordinance  quoted  in 

paragraph  IV  of  onr  bill  and  found  on  pages  three 

and  four  of  the  record  was  a  continuing  offer  on  the 

part  of  the  owner  of  the  water  plant  to  sell  this  plant 

to  the  city  of  Hoquiam  at  a  price  to  be  fixed  by 

agreement  of  the  parties,  or  in  the  absence  of  such 

agreement,  by  due  process  of  law. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8, 10. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740,  742. 

Exercise  of  Option 

On  the  6th  of  April,  1927,  the  city  coimcil  passed 

Resolution  No.  416  quoted  in  full  in  paragraph  VI  of 

our  bill,  and  found  on  pages  18  and  19  of  the  record. 

This  resolution  signified  the  desire  of  the  city  of 

Hoquiam  to  purchase  the  water  works  system,  and  a 

certified  copy  of  the  resolution  was  delivered  to  ap- 

pellant's predecessor  in  interest,  Hoquiam  Water 
Company,  which  was  then  the  owner  of  the  property. 

Under  subdivision  1  of  Section  9034  of  Remington's 
Compiled  Statutes,  which  we  have  already  quoted, 
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the  city  of  Hoquiam  was  authorized  to  adopt  resolu- 
tions as  well  as  ordinances.    In 

2  McQuillin  on  Municipal  Corporations,  2d  Ed.,  Sec. 
663,  it  is  said : 

"A  resolution  deals  with  matters  of  a  special 
or  temporary  character ;  an  ordinance  prescribes 
some  permanent  rule  of  conduct  or  government, 
to  continue  in  force  until  the  ordinance  is  re- 

pealed, and  is  distinctively  a  legislative  act.  It 
may  be  stated  broadly  that  matters  upon  which 
the  municipal  corporation  desires  to  legislate 
must  be  put  in  the  form  of  an  ordinance,  while 
all  acts  that  are  done  in  its  ministerial  capacity 
and  for  a  temporary  purpose  may  be  put  in  the 
form  of  resolutions. 

* 

"  'While  there  are  in  some  instances  and  for 
some  purposes,  fundamental  distinctions  be- 

tween an  ordinance  and  a  resolution  there  is  no 
such  broad  distinction  between  a  resolution  and 

other  acts  of  an  administrative  or  quasi  legisla- 
tive board.  Almost  any  one  of  these  acts  not  re- 

quired to  be  by  ordinance  may  be  in  the  form  of 

a  resolution.'  " 

The  exercise  of  the  city's  option  to  buy  the  plant 
was  an  important  act  on  the  part  of  the  municipality 

but  it  was  of  a  special  or  temporary  character.  It 

did  not  prescribe  a  permanent  rule  of  conduct  or  gov- 
ernment and  it  was  therefore  eminently  proper  that 

the  election  of  the  city  to  buy  should  be  exercised  by 
resolution. 
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The  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 

cuit has  expressly  held  that  a  municipality  may  prop- 
erly exercise  such  an  option  by  resolution. 

Sloctmi  vs.  North  Platte,  192  Fed.  252,  258-262. 

Some  contention  was  made  in  the  District  Court 

to  the  effect  that  the  resolution  was  insufficient  in 

form  to  constitute  an  exercise  of  the  city's  election  to 
buy.  The  contention  was  made  that  it  was  merely  an 

expression  of  the  city's  desire  to  buy  and  that  did  not 
constitute  an  election.  It  will  be  noted  on  examining 

Section  28  of  the  franchise  ordinance  that  the  right 

of  the  city  to  buy  the  plant  recurred  at  intervals  of 

five  years  and  that  one  of  these  intervals  expired  on 

the  19th  of  April,  1928.  Under  Section  28  the  exer- 
cise of  the  023tion  was  required  to  be  made  one  year 

in  advance  of  the  time  when  the  city  was  entitled  to 

buy.  The  resolution  of  April  6,  1927,  could  have  had 

no  other  purjoose  than  the  exercise  of  the  option  re- 
served to  the  city  in  the  franchise  ordinance.  Unless 

so  interpreted  the  resolution  must  be  regarded  as  a 
vain  and  useless  act. 

Where  the  owner  of  property  gives  to  an  optionee 

a  right  within  a  stated  time  to  buy  the  property,  and 

the  optionee  writes  the  owner  that  he  desires  to  buy 

in  accordance  with  the  right  reserved  to  him  by  the 

option,  any  owner  would  consider  that  the  optionee 
had  exercised  his  election.  It  is  a  familiar  rule  for 

the  construction  of  contracts  that  each  party  thereto 
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will  be  held  bound  by  the  construction  of  the  con- 

tract which  the  other  party  is  warranted  in  putting 

upon  it. 

We  think  that  the  court  will  find  in  point  on  this 

contention,  if  it  shall  be  made  by  appellee,  the  case  of 

Brow7i  vs.  Slee,  103  U.  S.  828,  26  L.  Ed.  618,  620-621. 

In  a  settlement  made  by  T.  E.  Brown  with  the 

executors  of  the  estate  of  Jarvis  Langdon,  Brown 

agreed,  at  the  option  of  the  executors,  to  purchase 

certain  real  property  within  a  five  year  period,  for 

the  sum  of  $25,000.00,  less  the  amount  which  should 

have  been  paid  at  the  time  of  the  exercise  of  the  op- 
tion on  a  certain  judgment  described  in  the  papers. 

Six  months  before  the  expiration  of  the  five  year 

period  one  of  the  executors  wrote  Brown  the  follow- 
ing letter: 

"Elmira,  Oct.  30,  1875. 

"T.  E.  Brown,  Esq.,  Des  Moines,  Iowa. 
''Dear  Sir:  My  wife's  health  is  so  poor  that 

I  am  obliged  to  go  away  with  her,  and  I  shall  sail 
for  Europe  Saturday  next,  for  an  absence  of 
four,  six,  or  eight  months.  I  have  left  all  neces- 

sary papers  for  the  closing  of  our  matters,  the 
re-deeding  of  the  Des  Moines  land  and  all  other 
necessary  business,  with  Mr.  Slee.  The  balance 
of  $25,000.00  less  what  has  been  paid  on  Buena 
Vista  County  judgment,  will  be  due  April  25, 
1876,  and  we  shall  desire  the  money  at  that  time 
as  per  contract. 

Yours  truly, 

C.  J.  Langdon,  Executor." 
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The  Supreme  Court,  speaking  through  Mr.  Jus- 
tice Waite,  said : 

"We  proceed  now  to  consider  whether  the  ex- 
ecutors did,  in  fact,  make  their  election  in  proper 

form  and  within  the  time.  This  depends  entirely 
on  the  letter  of  Langdon  under  date  of  the  30th 
of  October,  1875,  and  the  reply  of  Brown  of  the 
26th  of  May  following.  No  particular  form  of 
election  was  provided  for  in  the  contracts.  All 
they  required  was  that  the  proper  representa- 

tives of  the  estate  should,  within  the  time,  ex- 

press to  Brown  their  desire  that  he  'purchase 
back'  the  lands  under  the  contract. 

''The  letter  of  October  30  was  written  by 
Charles  J.  Langdon  in  his  own  name  as  executor, 
but  he  held  the  title  to  the  property  evidently 
with  the  assent  of  his  co-executors.  He  wrote 
that  he  had  left  all  the  necessary  papers  with 
Mr.  Slee,  another  of  the  executors,  and  concluded 

by  saying  that  ̂ we  shall  desire  the  money  at  that 
time  as  per  contract. '  In  what  he  did  he  was  evi- 

dently acting  for  the  estate,  and  as  his  acts  have 
been  adopted  by  all  the  executors  as  the  basis  of 
this  suit,  it  is  clear  that  his  letter  was  at  the  time 
the  expression  of  their  will,  and  bound  them  so 
far  as  necessary  to  enable  Brown  to  get  the  title 
from  him  if  the  money  was  paid  as  the  contract 
required. 

"This  letter  did  not  in  so  many  words  say  to 
Brown  that  the  executors  desired  him  to  repur- 

chase under  the  contract ;  but  it  did  tell  him  they 
desired  the  money,  which  the  contract  called  for 
only  in  the  event  of  his  repurchase.  This  could 
not  be  understood  otherwise  than  as  an  expres- 

sion of  a  desire  that  he  purchase  back  the  prop- 
erty under  the  contract.    And  evidently  it  car- 



In 

Slocum  V.  North  Platte,  192  Fed.  252,  259 

the  City  exercised  its  option  to  buy  "by  a motion  passed  by  the  Council  to  the  effect 
"that  the  City  of  North  Platte  desires  to 
proceed  in  accordance  with  provisions  of 
Section  8  of  the  ordinance  granting  the 
franchise." 
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ried  that  idea  to  Brown,  for  he  immediately  be- 
gan to  treat  for  terms,  not  because  he  claimed 

not  to  be  bomid,  but  because  to  use  his  own 

words,  he  was  'not  able  to  pay.'  His  conduct  cor- 
responded in  all  respects  with  that  of  the  ex- 

ecutors and  his  letter  is  not  to  be  treated  as  a 
waiver  of  the  neglect  of  the  executors  to  make 
their  election  at  the  day,  but  as  a  recognition  of 
the  fact  that  a  proper  election  had  been  made 

and  accepted. ' ' 

Contract  Mutually  Binding 

When  the  city  exercised  its  election  to  buy  the 

water  plant  the  option  ripened  into  a  contract  bind- 
ing both  parties  thereto. 

The  option  to  sell  contained  in  paragraph  28  of 
the  franchise  ordinance  bound  the  successive  owners 

of  the  water  plant,  all  of  whom  operated  under  the 

franchise  and  took  the  property  with  notice  of  this 

stipulation. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  10. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740,  742. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176. 

FayetteviJle  vs.  Fayefteville  Water  Co.,  135 
Fed.  400. 

Alabama  Water  Co.  vs.  City  of  Anniston,  215 
Ala.  120,  110  South.  36. 
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When  the  city  exercised  its  option  to  buy  the  con- 
tract thereby  created  became  enforceable  against  the 

owner  of  the  water  plant. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  10. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176, 180. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
32  L.  R.  A.  740,  743. 

Fayetteville  vs.  Fayetteville  Water  Co.,  135 
Fed.  400,  403. 

Alabama  Water  Co.  vs.  City  of  Anniston,  215 
Ala.  120, 110  South.  36. 

The  remedy  of  specific  performance  is  mutual. 
Wherever  it  is  available  to  a  vendee  it  may  also  be 
invoked  by  a  vendor. 

Story's  Equity  Jurisprudence,  Sec.  723,  p.  710-711, 
"Where  the  specific  performance  of  a  con- 

tract respecting  chattels  will  be  decreed  upon  the 
application  of  one  party,  courts  of  equity  will 
maintain  the  like  suit  at  the  instance  of  the 
other  party,  although  the  relief  sought  by  him 
is  merely  in  the  nature  of  a  compensation  in 
damages  or  value ;  for,  in  all  such  cases,  the  court 
acts  upon  the  ground  that  the  remedy,  if  it  ex- 

ists at  all,  ought  to  be  mutual  and  reciprocal,  as 
well  for  the  vendor  as  for  the  purchaser." 
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Pomeroy's  Specific  Performance  of  Contracts  (3d 
ed.),  Sec.  6,  p.  8  et  seq. 

"The  right  to  a  specific  performance,  if  it 
exists  at  all,  is,  and  necessarily  must  be,  mutual ; 
in  other  words,  it  is  and  must  be  held,  and  be 
capable  of  being  enjoyed  alike  by  both  parties  in 
every  agreement  to  which  the  jurisdiction  ex- 

tends. As  a  familiar  example,  in  the  simplest 
form  of  contract  for  the  sale  of  land,  when  the 
vendor  agrees  to  convey  and  the  purchaser 
merely  promises  to  pay  a  certain  sum  as  the 
price,  since  the  latter  may,  by  a  suit  at  equity, 
compel  the  execution  and  delivery  of  the  deed, 
the  former  may  also,  by  a  similar  suit,  enforce 
the  undertaking  of  the  vendee,  although  the  sub- 

stantial part  of  his  relief  is  the  recovery  of 
money.  On  the  same  principle  a  person  who  has 
agreed  to  sell  certain  claims  against  a  debtor,  or 
an  annuity,  or  a  patent  right,  may  enforce  the 

purchaser's  promise  to  pay  the  price  in  equity, 
because  the  purchaser  on  his  part  can,  by  the 
same  means,  compel  an  assignment  of  the  things 

in  action  agreed  to  be  sold. ' ' 

Pomeroy's  Specific  Performance  of  Contracts  (3d 
ed.),  Sec.  165,  p.  422-428. 

"Mutuality  in  the  equitable  remedy  is  so  es- 
sential that  the  converse  of  the  proposition  above 

stated  is  well  established,  and  it  is  a  familiar 
doctrine  that  if  the  right  to  the  specific  perform- 

ance of  a  contract  exists  at  all,  it  must  be  mutual ; 
the  remedy  must  be  alike  attainable  by  both  par- 

ties to  the  agreement.  For  this  reason  the  pur- 
chaser's obligation  in  a  contract  for  the  sale  of 

land,  although  nothing  more,  perhaps,  than  a  lia- 
bility to  pay  a  certain  sum  of  money,  may  always 

be  enforced  by  a  suit  in  equity  on  behalf  of  the 
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vendor,  since  the  purchaser  may,  in  the  same 

manner,  obtain  the  performance  of  the  vendor's 
duty  to  convey.  On  the  same  principle  a  person 
who  has  agreed  to  sell  things  in  action — such  as 
certain  claims  against  a  bankrupt  debtor,  or  an 

annuity,  or  a  patent  right — may  enforce  the  pur- 
chaser's  promise  to  pay  the  price  by  a  suit  in 

equity,  because  the  purchaser  on  his  part  can 
compel  an  assignment  of  the  things  in  action 

agreed  to  be  sold. " 

Pomeroy's  Specific  Performance  of  Contracts  (3d 
ed.),  pp.  426-427,  Note. 

"Where  the  vendor  of  lands  ajDplies  for  spe- 
cific performance,  the  effect  of  which  will  be  in 

substance  no  more  than  enforcing  the  payment 
of  a  sum  of  money  from  the  vendee,  he  is  allowed 
the  remedy,  under  many  authorities,  upon  the 
theory  that  since  the  vendee  of  lands  may  have  a 
specific  performance  as  a  matter  of  course, 
therefore  the  remedy  should  be  accorded  the 
vendor  as  a  matter  of  mutuality.  See  ante.  Sec. 
6,  note,  (a),  and  cases  there  cited.  These  deci- 

sions would  seem  to  establish  the  principle  that 
in  determining  whether  one  party  to  a  contract 
can  secure  a  specific  performance,  it  is  enough 
if  the  nature  of  the  contract  or  subject  matter  is 
such  that  the  other  party  to  the  contract  might 
have  specific  performance.  In  other  words,  un- 

der the  apparent  j^rinciple  of  these  cases,  we 
must  in  the  beginning  look  to  the  rights  of  both 
parties  to  the  contract,  and  if  either  party  might 
be  entitled  to  specific  performance,  the  question 
is  solved;  then  the  other  party  should  be  ac- 

corded the  remedy,  irrespective  of  the  adequacy 
of  his  legal  action,  or  other  like  considerations. 
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''An  examination  of  the  facts  of  the  cases, 
however,  shows  that  the  holdings  of  the  courts 
are  not  inconsistent,  when  the  language  of  each 
opinion  is  applied  to  the  situation  presented  by 
the  particular  case  under  consideration.  A  con- 

tract ordinarily  involves  acts  of  performance  on 
each  side.  The  general  rule  of  equity  naturally 
is  that  announced  in  the  cases  where  a  vendor 

seeks  specific  performance  —  where  it  appears 
that  one  of  the  parties  might  ordinarily  have 
specific  performance  enforced  by  the  court,  the 
remedy  will  be  allowed  the  other  jDarty  simply 
upon  grounds  of  fair  play,  or  mutuality. 

"In  a  suit  by  a  vendor  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  the  de- 
cree is  conditional — the  vendor  complainant  is, 

under  the  decree,  entitled  to  his  money,  when, 
and  only  when,  he  makes  the  deed  to  the  vendee. 
The  matter  is  then  completely  adjusted,  and 
there  is  no  reason  why  the  natural  equitable  rule 
that  if  one  party  may  have  the  remedy,  the  other 
party  should  be  granted  the  remedy  too,  should 

not  be  applied." 

Raymond  vs.  San  Gabriel  Co.,  53  Fed.  883,  885  (C.  C. 
A.  8). 

"A  vendor  of  real  estate  who  has  executed  a 
title  bond  conditioned  for  the  conveyance  of  the 
land  upon  the  payment  of  the  price,  has  an  elec- 

tion of  remedies  to  recover  the  purchase  money. 
He  may  sue  therefor  at  law,  or  he  may  resort  to 
equity  for  a  specific  performance  of  the  contract 
by  the  vendee.  Whenever  the  purchaser  has  the 
right  to  go  into  equity  and  compel  the  execution 
and  delivery  of  a  deed,  the  principle  of  mutual- 

ity gives  the  vendor  the  right  to  go  into  equity 
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to  comj^el  the  vendee  to  perform  the  contract  on 
his  part  by  paying  the  purchase  money.  This  is 
an  excei3tion  to  the  general  rule  that  equity  will 
decline  jurisdiction  of  a  suit  for  a  money  demand 
which  could  be  recovered  by  an  action  at  law. 
The  exception  is  based  on  the  established  doc- 

trine of  equity  that  the  right  to  a  specific  per- 
formance must  be  mutual,  and  that  it  must  be 

enjoyed  alike  by  both  parties  to  every  contract 
to  which  the  jurisdiction  extends.  In  every  case, 
therefore,  where  the  vendee  would  have  the 
right,  by  a  suit  in  equity,  to  compel  the  execution 
and  delivery  of  the  deed  by  the  vendor,  the  lat- 

ter may,  by  a  similar  suit,  enforce  the  obliga- 
tion of  the  vendee  to  pay  the  purchase  money. 

Pom.  Cont.  Sees.  6,  165 ;  Cathcart  vs.  Robinson, 
5  Pet.  264,  278;  Railroad  Corp.  vs.  Evans,  6  Gray 
25;  Hopper  vs.  Hopper,  16  N.  J.  Eq.  147; 
Springs  vs.  Sanders,  1  Phil.  Eq.  67;  Crary  vs. 
Smith,  2  N.  Y.  60;  Fry,  Spec.  Perl,  Sec.  23; 

Greenfield  vs.  Carlton,  30  Ark.  547." 

Donahoe  vs.  Franks,  199  Fed.  262,  267. 

''It  is  well  established  that,  where  a  vendee 
may  maintain  a  suit  in  equity  for  specific  per- 

formance of  an  agreement  of  sale  of  lands,  the 
vendor  may  maintain  a  bill  for  the  specific  per- 

formance of  the  vendee's  agreement  to  pay  the 
purchase  money.  '  The  right  of  a  vendor  to  come 
into  a  court  of  equity  to  enforce  a  specific  per- 

formance is  unquestionable.  Such  subjects  are 
within  the  settled  and  common  jurisdiction  of 
the  court.'  Mr.  Chief  Justice  Marshall  in  Cath- 

cart vs.  Robinson,  5  Pet.  264,  8  L.  Ed.  120." 

Morgan  vs.  Eaton,  59  Fla.  562,  52  South.  305,  306. 

"It  is  the  settled  rule  that  the  remedy  by  spe- 
cific performance  is  mutual  as  between  vendor 

and  vendee,  and  when  the  remedy  is  sought  by 
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the  vendor,  it  makes  no  difference  that  the  re- 
lief he  thereby  seeks  is  only  to  enforce  the  pay- 

ment of  a  specific  sum  of  money." 

Jackson  vs.  Nicolson,  70  Ga.  198,  201. 

''Where  the  specific  performance  would  be 
decreed  at  the  instance  of  one  of  the  parties,  it 
will  be  so  decreed  at  the  instance  of  the  other, 

'although  the  relief  sought  by  him  is  merely  in 
the  nature  of  a  compensation  in  damages  or 

value,'  for  in  all  such  cases  the  court  acts  upon 
the  ground  that  the  remedy,  if  it  exists  at  all, 
ought  to  be  mutual  and  reciprocal,  as  well  for  the 

vendor  as  for  the  purchaser." 

Clark  vs.  Cagle,  141  Ga.  700,  82  S.  E.  21,  L.  R.  A. 
1915 A  317,  319. 

' '  Generally  the  right  to  specific  performance 
is  mutual,  and  when  one  party  can  compel  per- 

formance if  he  so  desires,  so  likewise  can  the 

other. ' ' 

Robmson  vs.  Appleton,  124  III  276, 15  N.  E.  761. 

"The  remedy  in  cases  of  specific  perform- 
ance is  mutual,  so  that  either  the  vendor  or  the 

vendee  may  avail  of  it.  This  remedy  extends  in 
favor  of  the  personal  representatives  of  a  de- 

ceased vendor." 

Migatz  vs.  Stieglitz,  166  Ind.  361,  77  N.  E.  400,  401. 

"The  equitable  doctrine  is  that  the  enforce- 
ment of  contracts  must  be  mutual,  and,  the  ven- 

dee being  entitled  to  specific  performance,  his 
vendor  must  likewise  be  permitted  in  equity  to 
compel  the  acceptance  of  his  deed  and  the  pay- 

ment of  the  stipulated  consideration. ' ' 
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Woodruff  vs.  Germansky,  233  N.  Y.  365,  135  N.  E. 
601,  602. 

"Speaking  of  contracts  for  the  sale  of  real 
estate,  the  leading  English  authority  says : 

'  It  is  well  established  that  the  remedy  is  mu- 
tual, and  that  the  vendor  may  bring  his  action  in 

all  cases  where  the  purchaser  could  sue  for  spe- 
cific i^erf ormance  of  the  contract. '  Fry  on  Spe- 
cific Performance  (6th  Ed.),  p.  33. 

''This  is  the  general  rule  in  the  United 
States.  25  Euling  Case  Law,  272;  A  Vendor's 
Right  to  Specific  Performance  by  William 
Draper  Lewis,  41  Amer.  Law  Register  (N.  S.) 

65." 
Farm  &  Land  Co.  vs.  Baseman,  93  S.  C.  350,  76  S.  E, 

979,  980. 

This  was  a  suit  for  specific  performance  brought 

by  the  vendor  on  a  contract  for  the  sale  of  real  estate. 
The  lower  court  dismissed  the  bill  on  demurrer.  The 

Supreme  Court  said: 

"The  case  is  ruled  by  the  principles  decided 
in  Gregorie  vs.  Bulow,  Rich.  Eq.  Cas.  235,  and 
Hammond  vs.  Foreman,  48  S.  C.  175,  26  S.  E. 
212.  The  rights  and  obligations  of  the  parties  to 
the  contract  are  mutual.  The  defendant  would 

have  had  the  right,  under  the  contract,  to  com- 
pel performance  thereof  by  the  plaintiff.  The 

plaintiff  must  be  accorded  the  same  right.  In 

Gregorie  vs.  Bulow,  Judge  O'Neall  says:  'But,  I 
apprehend,  the  case  does  not  exist,  where  a  ven- 

dee, on  a  contract,  can  come  into  the  court  of 
equity  for  specific  performance,  and  the  vendor 

cannot." 
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Heins  vs.  Thompson  &  Flieth  Co.,  165  Wis.  563,  163 
N.  W.  173,  177. 

''It  follows  that,  had  plaintiff  refused  to  per- 
form upon  receiving  full  payment  or  being  duly 

tendered  the  same,  the  vendee  lumber  company 
could  have  compelled  him  to  do  so  by  action  for 
specific  performance.  The  right  of  the  vendee, 
in  such  case,  may  be  likewise  enforced.  Their 
rights  are  mutual  as  to  remedies.  Pomeroy  on 
Contracts  (2d  Ed.),  Sec.  6.  Waterman  on  Spe- 

cific Performance,  Sec.  15.  This  court  has  so 
held,  as  indicated  in  cases  cited  by  counsel  for 
respondent ;  Gates  vs.  Parmly,  93  Wis.  294,  306, 
m  N.  W.  253,  67  N.  W.  739;  Kipp  vs.  Laun,  146 
Wis.  591,  602,  131  N.  W.  418;  Curtis,  etc.  vs.  In- 

terior, etc.,  Co.,  137  Wis.  341,  346, 118  N.  W.  853, 
129  Am.  St.  Rep.  1068.  That  is  the  general  rule, 

as  indicated  in  36  Cyc.  565,  note  49  and  50. ' ' 

Where  specific  performance  would  be  decreed 

between  the  original  parties  to  a  contract,  it  will  also 

be  decreed  at  the  instance  of  or  against  their  suc- 
cessors in  interest. 

Taylor  vs.  Newton,  152  Ala.  459,  44  South.  583, 
585. 

Specific  performance  will  be  decreed  against  the 

grantee  of  an  owner  who  takes  with  notice  of  an  out- 

standing option  or  contract. 

Ross  vs.  Parks,  93  Ala.  153,  11  L.  P.  A.  148,  8 
South.  368. 

City  of  Birmingham  vs.  Forney,  173  Ala.  1,  55 
South.  618. 
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Eorgan  vs.  Russell,  24  N.  Dak.  490,  140  N.  W. 
99,  43  L.  R.  A.  (N.  S.)  1150,  1155. 

Sizer  vs.  Clark,  116  Wis.  534,  93  N.  W.  539. 

Cummins  vs.  Beavers,  103  Va.  230,  48  S.  E. 
891, 1  Ann.  Cases  986,  990. 

Pearson  vs.  Courson,  129  Ga.  656,  59  S.  E.  907, 
908. 

Foraday  Coal  &  Coke  Co.  vs.  Owens,  26  Ky. 
L.  Rep.  243,  80  S.  W.  1171. 

Pomeroy   on    Specific  Performance,  3d  Ed., 
Sees.  465  and  493. 

As  against  a  purchaser  with  notice,  an  option  re- 

lates back  to  its  date  and  a  court  of  equity  will  pro- 
tect the  rights  of  optionee  accordingly. 

Crowley  vs.  Byrne,  71  Wash.  444. 

Smith  vs.  Bangham,  156  Calif.  359,  28  Ij.  R.  A. 

(N.  S.)  522,  527. 

The  assignee  or  successor  in  interest  of  an  op- 
tionee may  maintain  specific  performance. 

Waterman  vs.  Waterman,  27  Fed.  827. 

Matthews  State  Co.  vs.  New  Empire  State  Co., 
122  Fed.  972. 

Hoogendorn  vs.  Daniel,  178  Fed.  765,  768. 

Frank  vs.  Schnuettgen,  187  Fed.  515. 
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A  suit  for  specific  performance  is  maintainable 

against  optionee  and  the  party  to  whom  he  transfers 

the  property  after  the  option  to  buy  has  been  exer- 
cised. 

Naylor  vs.  Parker,  139  S.  W.  93  (Tex.  Civ. 
App.) 

The  Washington  Court  recognizes  the  right  of  a 

vendor  to  the  remedy  of  specific  performance. 

Anderson  vs.  Wallace  Lumber  Co.,  30  Wash. 
147, 150. 

Lindholm  vs.  Patrick,  107  Wash.  243,  246. 

Where  a  municipality  exercises  the  option  con- 
tained in  a  franchise  ordinance  for  the  purchase  of  a 

water  plant  the  contract  so  arising  will  be  specif- 
ically performed  at  the  instance  of  the  successor  in 

interest  of  the  owner  of  the  water  plant  and  the 
grantee  of  the  franchise. 

Omaha  Water  Co.  vs.  City  of  Omaha,  162  Fed. 
225. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  8  Ann.  Cases  660. 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan. 
219,  69  Pac.  176,  179. 

We  have  been  at  pains  to  cite  the  foregoing  line 

of  authority  because  one  of  the  grounds  on  which 

Judge  Cushman  determined  the  case  against  us  was 
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his  belief  that  the  plaintiff  had  no  standing  to  main- 
tain a  bill  for  specific  performance  because  it  did  not 

acquire  the  property  until  the  28th  of  June,  1927, 

two  months  and  more  after  the  date  at  which  the  city 

had  exercised  its  option  to  buy.  We  think  the  court 

will  find  the  foregoing  authorities  in  point  and 

abundantly  sufficient  to  answer  the  above  sugges- 
tion as  to  the  insufficiency  of  our  bill. 

Determination  of  Price 

The  contract  created  by  the  exercise  of  the  city's 
option  to  buy  did  not  determine  the  price  to  be  paid 

for  the  water  plant.  There  is  abundant  authority  to 

support  our  contention  that  this  circumstance  does 

not  prevent  the  maintenance  of  our  suit  for  specific 

performance.  The  option  which  was  exercised  by 

the  city  on  the  6th  of  April,  1927,  was  contained  in 

Section  28  of  the  franchise  ordinance  and  was  inci- 

dental thereto.  The  purpose  had  in  view  when  the 

franchise  ordinance  was  enacted  on  the  19th  of  April, 

1898,  was  the  furnishing  of  water  to  the  citizens  of 

Hoquiam.  With  this  end  in  view  a  fifty  year  fran- 

chise was  granted.  The  franchise  ordinance  con- 

tained the  provisions  which  are  usual  in  that  char- 

acter of  a  grant.  As  a  subsidiary  provision  in  the 

ordinance  and  in  the  contract  arising  from  its  ac- 

ceptance the  city  reserved  to  itself  the  right  to  buy 

the  plant  at  the  expiration  of  fifteen  years,  and  at 

the  expiration  of  each  five  years  thereafter.  The 

provision  was  that  the  city  should  pay  a  price  to  be 
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agreed  upon  between  the  parties,  or,  in  the  absence 

of  an  agreement,  a  price  to  be  fixed  by  due  process 

of  law.  The  provision  for  the  fixing  of  the  price  to 

be  paid  by  the  city  was  not  of  the  essence  of  the  con- 

tract created  by  the  acceptance  of  the  franchise  ordi- 
nance. The  ordinance  determined  the  manner  in 

which  the  price  should  be  ascertained.  In  all  such 

cases  the  agreement  is  treated  as  valid  and  is  en- 
forced in  accordance  with  its  terms. 

Pomeroy  on  Specific  Performance,  3d  Ed.,  Sec.  148, 

p.  380. 

''In  all  contracts  of  sale,  assignment,  and  the 
like,  the  price  is,  of  course,  a  material  term.  It 
must  either  be  fixed  by  the  agreement  itself,  or 
means  must  be  therein  provided  for  ascertain- 

ing it  with  certainty. 

''A  valid  contract  of  sale  may  be  made  with- 
out any  stipulation  as  to  the  price,  the  law  in 

such  case  implying  that  the  price  is  the  reason- 
able value  of  the  thing  which  is  the  subject-mat- 

ter of  the  agreement.  This  is,  however,  no  ex- 
ception to,  but  rather  a  special  instance  of,  the 

foregoing  rule ;  because  such  a  contract  does,  in 
fact,  by  operation  of  the  law,  furnish  a  means  of 

exactly  ascertaining  and  fixing  the  price." 

The  author  then  proceeds  to  divide  contracts  into 

two  classes,  in  one  of  which  the  mode  of  determining 

the  price  is  a  condition  to  the  validity  of  the  agree- 
ment, and  in  the  other  of  which  the  provision  on  this 
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subject  is  incidental  to  a  larger  contract.    In  Section 

151  the  author  says : 

*'The  second  class  embraces  those  contracts 
in  which  a  mode  for  ascertaining  the  price  is 
mentioned,  but  from  the  language  of  the  stipu- 

lation it  is  regarded  as  non-essential,  and  as 
something  rather  by  way  of  suggestion,  so  that 
the  agreement  itself  is  virtually  one  to  sell  for  a 
fair  price.  In  such  a  case,  if  the  means  specified 
for  fixing  upon  the  price  fail  for  any  reason,  the 
court  does  not  treat  the  contract  as  fatally  de- 

fective; but  will,  in  the  suit  for  a  specific  per- 
formance, direct  a  fair  and  reasonable  price  to 

be  ascertained  in  some  manner  preliminary  to 
the  decree,  either  by  referring  the  matter  to  a 
master  or  other  officer,  or  by  appointing  a 
skilled  person  as  a  special  valuer,  or  even  by  de- 

termining the  amount  itself;  it  will  pursue  any 
such  mode  as  the  circumstances  of  the  case  show 

to  be  expedient." 
Bristol  vs.  Bristol  Water  Works  (1896),  19  R.  I.  413, 

34  Atl.  359,  32  L.  B.  A.  740,  742,  742-43,  743- 
744. 

Here  an  ordinance  of  the  nature  of  the  one  in- 

volved at  Hoquiam  was  enforced  by  the  city  against 

the  waterworks  company.  One  section  of  the  fran- 

chise ordinance  gave  the  city  the  privilege  of  pur- 
chasing the  property  at  a  fixed  time  for  a  fair  and 

reasonable  price  to  be  agreed  upon  by  the  town  and 

the  owners  of  the  property,  or  fixed  by  arbitrators. 

Pursuant  thereto  the  city  in  due  time  submitted  to 

the  people  the  question  of  exercising  the  option  and 

they  voted  to  do  so.  Thereafter  the  water  company 

refused  to  negotiate  with  the  city  and  refused  to  ap- 
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point  arbitrators,  but  contended  that  there  was  no 

agreement  that  could  be  enforced  in  court  because 
the  matter  was  left  to  arbitration.  The  city  sued  to 

have  the  value  of  the  system  determined  and  to  en- 

force the  right  to  purchase.  The  opinion  is  illumi- 
native both  as  to  the  jurisdiction  of  equity  and  as  to 

the  exception  to  the  general  rule  we  have  referred  to. 

"But  however  this  may  be,  we  think  there  is 
no  doubt  as  to  the  jurisdiction  of  this  court  to 
grant  the  relief  prayed  for.  Said  company  hav- 

ing failed  to  comply  with  the  terms  of  said  con- 
tract in  the  particulars  aforesaid,  this  court 

clearly  has  the  authority  to  provide  some  means 
for  the  fixing  of  the  price  at  which  said  water- 

works shall  be  conveyed  to  said  town,  and  to  or- 
der such  conveyance ;  and  we  think  that  the  reg- 
ular and  proper  mode  to  accomplish  this  object 

is  by  first  referring  the  case  to  a  master,  to  as- 
certain and  determine  the  price  at  which  said 

works  shall  be  conveyed. 

"But,  as  well  stated  by  complainant's  coun- 
sel, where  the  contract  to  sell  does  not  stand 

alone,  but  is  merely  a  subsidiary  part  of  another 
contract  for  a  more  extensive  purpose,  the  per- 

formance of  which  has  already  been  entered 
upon,  a  different  rule  prevails.  In  such  a  case 
the  courts  hold  that  the  manner  of  determining 
the  price  is  a  matter  of  form,  rather  than  of 
substance ;  and  if  it  becomes  evident  that  it  can- 

not be  determined  in  the  manner  provided  for  in 
the  contract,  by  reason  of  the  refusal  of  one 
party  to  do  what  in  equity  he  ought  to  do,  the 
court  will  determine  it  upon  the  application  of 
the  other.    Coles  vs.  Peck,  96  Ind.  333,  49  Am. 
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Rep.  161.  In  other  words,  if  the  parties  have 
incurred  obligations  under  the  contract  so  that 
they  cannot  be  placed  in  statu  quo,  the  court  will 

itself  enforce  the  agreement." 

"As  to  the  objection  that  the  bill  contains  no 
averment  that  the  complainant  has  the  legal 
power  to  raise  the  amount  of  the  price  to  be 
fixed,  we  think  it  clear  that  no  such  averment 
is  necessary.  The  contract  provides  that  the 
town  may  purchase ;  and  the  respondent  cannot 
be  permitted  to  set  up,  as  an  excuse  for  its  re- 

fusal to  carry  out  said  contract,  that  the  town 
has  not  the  power  to  purchase.  It  cannot  treat 
a  part  thereof  as  binding,  and  reject  the  rest.  In 
short  having  entered  into  said  contract,  the  re- 

spondent is  estopped  from  denying  that  the  to^vn 
had  authority  to  make  the  same.  See  Herman, 
Estoppel,  Sees.  749,  764,  800  and  cases  cited. 
Moreover  the  mere  fixing  of  the  price  to  be  paid 
for  said  water  works  will  not  devest  the  respond- 

ent of  its  property  therein,  or  in  any  way  preju- 
dice its  rights  in  connection  therewith.  It  will 

simply  be  a  step  in  the  direction  of  carrying  out 
the  contract  of  purchase.  But  not  until  the  price 
which  shall  be  fixed  shall  have  been  paid  by  the 
comi^lainant  will  the  property  rights  of  the  re- 

spective parties  be  other  or  different  from  what 

they  now  are." 

Cherryvale  Water  Company  vs.  Cherryvale  (1902), 
65  Kan.  219,  69  Pac.  176, 179. 

The  franchise  ordinance  here  involved  gave  the 

city  the  right  to  purchase  the  property  at  a  fixed 

time  at  an  appraised  valuation  to  be  determined  by 
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three  appraisers  and  upon  three  months'  notice  in 
writing  of  the  intention  so  to  do.  In  due  time  the 

City  formally  elected  to  purchase  the  water  plant 
and  notified  the  owners  thereof.  Thereafter  the  City 

endeavored  to  withdraw  its  acceptance  for  reasons 

that  it  deemed  sufficient.  The  City  brought  a  suit 

to  forfeit  the  Water  Company's  franchise  for  a  fail- 
ure to  comply  with  certain  requirements  and  regu- 

lations and  the  defendant  filed  a  cross  bill  to  recover 

moneys  due  from  the  city  for  hydrant  rental.  Re- 
garding the  contract  provided  in  the  ordinance  and 

acceptance  the  court  said : 

"When  the  city  granted  this  franchise  by  Or- 
dinance No.  13  on  June  25,  1885,  it  was  stipu- 

lated in  one  of  the  sections  that  it  should  be  a 

contract  'binding  upon  all  parties  with  equal 
force.'  When  the  water  company  accepted  the 
conditions  of  the  ordinance,  it  w^as  agreed  that 
the  city  might  purchase  the  works  at  the  expira- 

tion of  10  years,  and,  failing  at  that  time,  then 
at  the  expiration  of  every  five  years  thereafter, 
at  the  appraised  valuation  of  three  disinterested 
persons.  It  did  elect  to  take  the  plant  at  the  end 
of  the  second  period.  The  water  company  bound 
itself  in  advance  to  sell.  When  the  city  elected 

hy  giving  the  notice,  a  binding  contract  of  pur- 
chase tvas  consummated." 

This  decision  refers  to  a  large  number  of  deci- 

sions of  the  courts  of  this  country  and  England  sus- 
taining the  right  to  enforce  such  a  contract. 
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Castle  Creek  Water  Co,  vs.  City  of  Aspen  (1906), 
146  Fed,  8, 12-13, 14  15,  8  Ann.  Cas,  660, 

Here  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  had  before  it  a  suit  by  the 

Water  Company  to  compel  the  city  of  Aspen  to  pur- 
chase its  water  system  under  the  terms  of  a  fran- 

chise ordinance  which  gave  the  city  the  right  to  pur- 
chase the  water  property  at  a  given  time  upon  one 

year's  notice,  providing  that  if  the  parties  could  not 
agree  upon  the  price  the  same  should  be  determined 

by  appraisers,  the  price  to  be  based  upon  the  produc- 
tive worth  of  the  water  works  and  not  their  costs.  In 

due  time  the  city  gave  notice  to  the  water  company 
that  it  would  purchase  the  water  works  at  the  time 

and  in  accordance  with  the  provisions  of  the  fran- 
chise ordinance ;  the  parties  failed  to  agree  upon  the 

price ;  the  city  refused  to  appoint  appraisers  and  de- 
clined to  be  bound  to  purchase ;  whereupon  suit  was 

brought  for  specific  performance.     The  opinion  of 

Judge  Sanborn  is  the  strongest  opinion  on  the  sub- 
ject we  have  examined.    It  gathers  a  wealth  of  au- 

thority and  contains  a  clear  discussion  of  the  law. 

He  points  out,  first,  that  the  main  purpose  and  scope 
of   the   franchise  ordinance  is  to  procure   a   water 
works  system  for  the  city  and  its  inhabitants,  and 
that  the  provision  for  sale  of  the  system  to  the  city 
was  merely  an  incident  to  the  broader  purpose  of  the 
contract ;  that  the  provision  that  the  city  might  buy 
constituted  a  continuing  and  irrevocable  offer  from 

the  water  company  and  the  acceptance  thereof  by 
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the  city  constituted  an  exercise  of  its  option  and  an 
irrevocable  election  from  which  it  could  not  recede. 

He  points  out  the  difference  between  separate  agree- 
ments for  the  sale  of  real  estate  at  a  price  to  be  fixed 

by  values  and  which  have  not  been  executed  by  either 

party  thereto  in  whole  or  in  substantial  part  and  a 

contract  for  a  water  works  system  which  has  been 

fully  executed  by  the  holder  of  the  franchise.  After 

pointing  out  that  one  party  to  a  contract  may  not 

refuse  to  perform  and  then  take  advantage  of  his 

own  wrong  in  defending  a  suit  for  specific  perform- 
ance, the  court  gives  an  illuminating  discussion  from 

which  we  quote  as  follows: 

''The  authorities  upon  this  subject  are  not 
entirely  in  accord,  but  the  more  cogent  reasons 
and  the  weight  of  authority  sustain  these  salu- 

tary rules:  Where  in  a  contract  of  sale  of  real 
estate  at  a  price  to  be  fixed  by  appraisers  chosen 
by  the  parties,  the  stipulation  for  the  valuers  is 
not  a  condition  nor  the  essence  of  the  agreement, 
but  is  subsidiary  or  auxiliary  to  its  main  pur- 

pose and  scope,  and  the  parties  may  not  be  left 
or  placed  in  statu  quo  by  a  refusal  to  enforce  the 
contract,  a  court  of  equity  may  determine  the 
price  itself,  by  its  master  or  by  appraisers  of  its 
own  selection,  and  may  enforce  specific  per- 

formance of  the  agreement  of  sale.  But  where 
the  stipulation  for  the  appraisers  is  a  condition 
or  the  essence  of  the  contract  of  sale,  and  a  re- 

fusal to  enforce  it  will  leave  the  parties  in  their 
original  situations  when  the  agreement  was 
made,  a  court  of  equity  will  not  specifically  en- 

force it. 
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''The  case  under  consideration  falls  far 
within  the  first  rule.  The  main  purpose  and 
sco23e  of  this  contract  was  the  construction  of  the 
waterworks  and  the  supply  of  water  to  the  city 
and  its  inhabitants.  The  stipulation  for  a  de- 

termination of  the  price  by  appraisers  in  case  of 
a  sale  was  neither  a  condition  nor  the  essence  of 
the  agreement  nor  of  the  contract  of  sale.  It  was 
an  incident  of  each,  a  stipulation  not  of  sub- 

stance but  of  mode.  However,  the  contract  pre- 
scribed the  standard  by  which  the  price  shall  be 

measured.  It  provides  that  it  shall  be  based 
upon  the  productive  worth  of  the  waterworks, 
and  not  upon  their  cost.  The  stipulation  for  ap- 

praisers, therefore,  is  but  a  designation  of  the 
method  of  the  selection  of  those  who  shall  take 

the  necessary  accounting,  and  apply  this  meas- 
ure for  the  determination  of  the  price.  The  as- 

certaiiunent  of  this  standard  of  measurement  is 
necessarily  conditioned  by  an  accounting  of  the 
income  and  expenses  of  the  waterworks  during 

a  reasonable  leng-th  of  time  anterior  to  the  date 
of  sale,  and  a  calculation  from  this  accounting 
and  from  the  net  income  it  will  disclose  of  the 

productive  worth  of  the  property.  The  consid- 
eration and  settlement  of  issues  dependent  upon 

the  taking  of  accounts  composed  of  many  items 
is  one  of  the  great  heads  of  equity  jurisprudence, 
and  the  appointment  of  an  accountant,  the  ex- 

amination and  confirmation  of  his  report,  are  the 
ordinary  functions  of  the  chancellor.  The  stip- 

ulation for  the  choice  of  appraisers  is  therefore 
merely  incidental  to  the  contract  of  sale,  and  it 
provides  for  an  act  which  may  be  well  and  wisely 
performed  by  a  court  of  equity.  Again  the 
water  company  or  some  of  its  predecessors  in  in- 

terest invested  thousands  of  dollars  in  these 
works  and  in  their  operation,  while  the  city  held 
them  bound  by  their  agreement  to  continually 
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offer  to  sell  them  to  the  city  for  their  produc- 
tive worth.  The  city  may  not  rescind  the  orig- 
inal agreement  of  1885,  because  it  has  received 

the  substantial  benefits  of  the  contract,  and  the 
parties  cannot  be  restored  to  their  original  situ- 
ations. 

"In  October,  1904,  the  city  exercised  its  op- 
tion, and  accepted  the  continuing  offer  of  the 

company  to  sell.  By  the  terms  of  the  contract 
of  1885  the  city  had  agreed  to  notify  the  water 
company  whether  or  not  it  would  accept  this  of- 

fer as  early  as  October  31, 1904.  The  acceptance 
of  the  city  bound  the  water  company  to  sell  its 
property  to  the  city  at  the  price  fixed  in  the  con- 
tract. 

*' Finally,  counsel  object  to  the  maintenance 
of  this  suit  upon  the  ground  that  the  complain- 

ant has  an  adequate  remedy  at  law.  But  the  ade- 
quate remedy  at  law  which  will  dejDrive  a  court 

of  equity  of  jurisdiction  must  be  as  certain,  com- 
plete, prompt,  and  efficient  to  attain  the  ends 

of  justice  as  the  remedy  in  equity.  Boyce  vs. 
Grundy,  3  Pet.  (U.  S.),  210,  215,  7  U.  S.  (L.  ed.) 
665;  Williams  vs.  Neely,  134  Fed.  Rep.  1,  67  C. 
C.  A.  171, 180,  69  L.  E.  A.  232.  An  action  at  law 
for  damages  for  the  refusal  of  the  city  to  appoint 
appraisers,  or  an  action  at  law  for  the  price  of 
the  works,  necessarily  involves  an  accounting  of 
the  income  and  expenses  of  the  property — an  ac- 

counting which  a  court  of  equity  with  its  delib- 
erate methods,  its  power  to  select  men  of  train- 

ing and  experience  in  work  of  this  nature,  its  au- 
thority to  consider  and  to  modify  their  reports 

after  exceptions  and  hearings,  is  alone  compe- 
tent to  fairly  take  and  justly  determine.  No 

remedy  at  law  which  necessitates  the  submission 
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of  such  questions  to  a  jury  is  either  adequate  or 
as  efficient  to  attain  the  ends  of  justice  as  this 
remedy  in  equity.  Gunn  vs.  Brinkley  Car 
Works,  etc.  Co.,  66  Fed.  Rep.  382,  384,  27  U.  S. 
App.  779,  13  C.  C.  A.  529,  531;  Fechteler  vs. 
Palm,  133  Fed.  Rep.  462,  465,  66  C.  C.  A.  336; 
Hayden  vs.  Thompson,  71  Fed.  Rep.  60,  63,  36 
U.  S.  App.  361,  17  C.  C.  A.  592,  595.  The  water 
company  cannot  deliver  the  waterworks  to  the 
city,  and  bring  an  action  at  law  for  their  price, 
because  the  municipality  refuses  to  accept  them. 
The  company  cannot  tender  the  works  and  then 
abandon  them  and  bring  its  action  at  law,  be- 

cause these  works  supply  the  city  and  its  citi- 
zens with  water,  and  the  public  interest,  the  dan- 

ger of  fire,  the  domestic  necessities  of  the  jDeople 
of  the  city,  forbid  the  cessation  of  their  opera- 

tion. Barbon  vs.  Barbour,  104  U.  S.  126,  134,  26 
U.  S.  (L.  ed.)  672;  Joy  vs.  St.  Louis,  138  U.  S. 
1,  47, 11  U.  S.  Sup.  Ct.  Rep.  243,  34  U.  S.  (L.  ed.) 
843.  A  court  of  equity  alone  possesses  powers 
sufficiently  elastic  and  comprehensive  to  con- 

tinue the  operation  of  the  works,  if  the  interest 
of  the  public  demands  it,  to  fairly  take  the  ac- 

counting which  conditions  their  productive 
worth,  and  to  render  a  decree  that  the  property 
be  conveyed  and  that  the  price  be  paid  at  such 
time  and  on  such  terms  as  will  best  conserve  and 
enforce  the  rights  of  all  the  parties  in  interest. 
It  alone  has  plenary  potver  to  enforce  this  con- 

tract, and  the  water  company  has  no  remedy  at 
law  as  complete  and  efficient  as  the  remedy  in 
equity.  It  has  no  remedy  at  law  that  will  secure 

it  adequate  relief." 

It  is  generally  held  that  where  the  determination 

of  the  value  of  property  is  incidental  to  the  main 

purpose  of  a  contract  and  the  means  provided  by 
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the  parties  for  such  purpose  fails,  the  court  sitting 

as  a  chancellor  will  make  an  appraisal  of  the  prop- 
erty. 

Black  vs.  Rogers,  75  Mo.  441,  449-450. 

Schneider  vs.  Hildenhrand,  14  Tex.  Civ.  App. 
34;36S.  W.  784,  786. 

Armstrong  vs.  Sacramento  Valley  Co.,  52  Cal. 
App.  110,  198  Pac.  217. 

This  principle  has  been  applied  to  the  situation 
in  which  we  find  ourselves  in  the  case  at  bar.  Where 

a  city  elects  to  buy  a  water  plant  pursuant  to  an  op- 
tion contained  in  the  franchise  the  determination  of 

the  price  to  be  paid  for  the  plant  is  incidental  to  and 
not  of  the  essence  of  the  contract. 

Fayetteville   vs.  Fayetteville  Water   Co.,  135 
Fed.  400,  404. 
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ANALOGOUS  CASES 

It  frequently  happens  that  a  lease  contains  a  pro- 
vision entitling  the  lessee  to  a  renewal  for  a  stated 

term  at  a  rental  to  be  determined  in  a  manner  fixed 

by  the  contract.  The  fixing  of  the  rental  is  often  a 
matter  of  arbitration.  The  authorities  hold  that  if 

in  such  case  the  means  of  determining  the  rental 

fixed  by  the  contract  do  not  work  out  in  accordance 

therewith,  the  court  will  itself  determine  what  rental 

is  proper  to  be  paid. 

Houston  vs.  Barnett,  90  Ore.  94, 103. 

Anderson  vs.  Frye,  69  Wash.  89,  94-97. 

Young  vs.  Nelson,  121  Wash.  285,  288-292. 
Kaufmann  vs.  Liggett,  209  Pa.  St.  87,  102,  67 

L.  R.  A.  353. 

Grosvenor  vs.  Flint,  20  R.  I.  21,  37  Atl.  304. 

Springer  vs.  Borden,  154  111.  668,  39  N.  E.  603. 

THE  RULE  IN  WASHINGTON 

The  principle  of  the  law  of  specific  performance 

recognized  by  the  above  authorities  has  been  squarely 

upheld  by  the  Supreme  Court  of  Washington. 

Cogswell  vs.  Cogswell,  70  Wash.  178,  181-183,  126 
Pac.  431. 

A  father  and  son  were  quarreling  over  land  into 

the  possession  of  which  the  father  had  placed  the  son 

some  years  before  under  promise  of  gift  and  upon 
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which  the  son  had  expended  money  and  performed 

labor  in  the  improvement  of  the  property.  After 
some  differences  between  the  father  and  the  son  the 

differences  were  adjusted  by  the  father  giving  the 

son  the  particular  portion  of  the  land  upon  which  the 

farm  buildings  were  located  and  giving  him  the  right 

to  purchase  all  or  any  part  of  the  remainder  of  the 

land  at  its  market  value.  The  provision  of  the  con- 
tract was  that  if  the  parties  were  unable  to  agree 

upon  the  market  value  it  should  be  determined  by 
arbitration.  The  arbitration  failed  and  the  father 

sued  to  vacate  the  decree  that  had  been  entered  pur- 
suant to  the  settlement  of  their  controversy.  The 

court  said: 

''The  agreement,  the  full  purport  of  which 
we  have  set  out  in  the  foregoing  statement,  was 
not  an  agreement  to  arbitrate,  but  was  an  agree- 

ment in  settlement  of  the  real  matter  in  dispute, 
namely,  the  title  of  the  property.  That  matter 
was  not  left  to  arbitration ;  it  was  finally  settled 

by  the  contract,  which  recognized  the  respond- 
ents' ownership  of  all  of  the  land  in  considera- 

tion of  the  conveyance  of  the  30  acres  to  the  ap- 
pellants and  of  the  agreement  to  sell  to  them  at 

its  market  value  so  much  of  the  remainder  as 
they  might  desire.  The  provision  for  arbitration 
was  a  mere  incident  to  the  agreement  to  sell.  It 
did  not  affect  the  real  substance  of  the  contract. 
While  it  is  true  that  a  mere  executory  agreement 
to  submit  to  arbitration  is  generally  revocable  by 
either  party  and  hence  will  not  be  specifically 
enforced  by  the  courts,  the  contract  here  in  ques- 

tion does  not  fall  within  that  rule  for  two  rea- 
sons.   In  the  first  place,  as  we  have  seen,  it  was 
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not  an  agreement  to  arbitrate  the  matter  in  suit. 
It  settled  that  matter.  In  the  second  place,  it 
was  no  longer  executory.  The  respondents  had 
conveyed  to  the  appellants  the  30  acres  desig- 

nated, and  the  appellants  had  selected  the  other 
land  which  they  desired  to  purchase.  The  only 
thing  left  to  arbitration  was  the  fixing  of  the 
price.  The  arbitrators  having  failed  to  agree, 
and  there  being  no  provision  in  the  contract  for 

the  appointment  of  other  arbitrators,  their  fail- 
ure amounted  to  an  implied  revocation  of  the 

submission.  But  that  revocation  applied  only  to 
the  incidental  provision  of  the  contract  as  to  fix- 

ing the  value  of  the  land.  It  did  not  operate  as 
a  rescission  of  the  contract,  nor  did  it  give  either 
party  the  right  to  rescind. 

*'The  rule  is  well  established  that  where  the 
contract  has  been  partly  performed  and  is  no 
longer  wholly  executory,  or  where  the  provision 
for  arbitration  relates  only  to  a  mere  incident, 
such  as  the  arriving  at  the  price  of  property  or 
the  determination  of  its  rental  value,  the  death 
or  failure  of  the  arbitrators  to  act  gives  neither 
party  to  the  contract  the  right  to  rescind.    In 
such  a  case  the  courts  will  enforce  the  contract 
and  will,  on  evidence,  fix  the  value  of  the  land 
or  determine   the  rental.    Parsons   vs.  Ambos 
121  Ga.  98,  48  S.  E.  696;  Cooke  vs.  Miller,  25  R 
I.  92,  54  Atl.  927 ;  Bledsoe  vs.  Rader,  30  Ind.  354 
Coles  vs.  Peck,  96  Ind.  333,  49  Am.  Rep.  161 
Grosvenor  vs.  Flint,  20  R.  I.  21,  37  Atl.  304 
Viany  vs.  Perran,  54  Barb.  529 ;  Town  of  Bristol 
vs.  Bristol  &  Warren  Water  Works,  19  R.  I.  413, 
34  Atl.  359,  32  L.  R.  A.  740. 

"The  matter  in  suit  having  been  settled  by 
the  solemnly  executed  contract  of  the  parties, 
that  contract  having  been  partly  performed  on 
both  sides,  the  failure  to  arbitrate  relating  only 
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to  a  nonessential  incident  not  giving  ground  for 
a  rescission,  it  follows  that  the  appellants  have 
mistaken  their  remedy.  They  should  have  ap- 

plied to  the  court  for  an  enforcement  of  the  con- 
tract by  fixing  the  price  of  the  land.  They  can- 

not ignore  the  contract  and  proceed  with  the  set- 
tled suit." 

Section  9041  Eemington  Code 

The  above  section,  already  quoted  in  this  brief,  is 
as  follows: 

''Before  the  city  council  of  any  such  city 
shall,  in  the  first  instance,  purchase,  acquire, 
construct  or  adopt  a  municipal  water  system, 
electric  light  system  or  gas  system,  the  question 
of  such  purchase,  acquisition  or  adoption  of  any 
such  system  shall  first  be  submitted  to  vote  of 
the  electors  of  the  city  at  a  special  or  general 

municipal  election  for  adoption  or  ratification." 

The  section  should   be   read   with  Section  9034, 

Subdivisions  1,  24  and  44,  which  are  as  follows : 

"The  city  council  of  such  city  shall  have 
power  and  authority : 

1.  Ordinances :  To  make  and  pass  all  ordi- 
nances, orders  and  resolutions  not  repugnant  to 

the  Constitution  of  the  United  States  or  the  state 
of  Washington,  or  the  provisions  of  this  act, 
necessary  for  the  municipal  government  and 
management  of  the  affairs  of  the  city,  for  the 
execution  of  the  powers  vested  in  said  body  cor- 

porate, and  for  the  carrying  into  effect  of  the 
provisions  of  this  act. 
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24.  Water  Supply :  To  adopt,  enter  into  and 
carry  out  means  for  securing  a  supply  of  water 
for  the  use  of  such  city  or  its  inhabitants,  or  for 
irrigation  j^urjDoses  therein. 

44.  Waterworks:  To  provide  for  the  erec- 
tion, purchase  or  otherwise  acquiring  of  water- 

works within  or  without  the  corporate  limits  of 
the  city  to  supply  such  city  and  its  inhabitants 
with  water,  and  to  regulate  and  control  the  use 

and  price  of  the  water  so  supplied. ' ' 

It  will  be  noted  that  by  Section  9034  of  the  Eem- 
ington  Code  express  authority  is  given  to  the  city 

council  to  purchase  or  provide  a  municipal  water 

plant.  It  is  plainly  contemplated  by  Section  9041 

that  the  council  may  lawfully  proceed  in  this  matter 

without  preliminary  authority  from  the  electors.  The 

words  "or  ratification"  found  at  the  end  of  Section 

9041  would  otherwise  be  without  meaning  or  signif- 
icance. All  that  is  required  by  Section  9041  is  that 

before  the  municipality  shall  become  definitely 

bound  to  purchase  the  electors  shall  have  given  au- 
thority to  the  council  in  the  premises. 

The  facts  as  alleged  in  our  bill  bring  us  squarely 

within  the  above  principles  of  law.  The  option  given 

the  city  to  buy  is  contained  in  an  ordinance  passed 

on  the  19th  of  April,  1898.  Under  Section  28  of  this 

ordinance,  found  on  pages  3  and  4  of  the  record,  the 

city  became  entitled  to  buy  the  water  plant  on  the 

19th  of  April,  1928.    It  was  required  to  exercise  its 
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option  one  year  prior  to  that  date,  and  it  did  so  by 

adopting  the  resolution  of  April  6,  1927,  quoted  in 

paragraph  VI  of  our  bill  and  found  on  pages  18  and 

19  of  the  record.  The  only  remaining  action  required 

on  the  part  of  the  municipality  to  create  a  valid  con- 
tract was  an  affirmative  vote  by  the  people.  This 

was  provided  for  by  an  ordinance  adopted  on  the  7th 

of  March,  1928,  pleaded  in  paragraph  VII  of  our  bill 

and  found  on  page  19  of  the  record.  This  ordinance 

submitted  the  matter  to  a  vote  of  the  people  at  an 

election  held  on  the  7th  of  April,  1928,  and  as  alleged 

in  paragraph  VII  of  our  bill,  page  19  of  the  record, 
the  vote  was  an  affirmative  vote.  Twelve  days  prior 

to  the  time  fixed  by  Section  28  of  the  franchise  ordi- 

nance the  authority  was  given  by  the  people  to  com- 
plete the  purchase.  The  question  submitted  to  the 

people  by  the  said  ordinance  and  to  which  they  gave 

an  affirmative  answer  was  in  part  as  follows : 

"Shall  the  City  of  Hoquiam,  Washington, 
pursuant  to  the  system  or  plan  therefor  speci- 

fied and  adopted  by  Ordinance  No.  1291  of  said 
city,  and  at  an  estimated  cost  of  $700,000  acquire 
by  condemnation  and/or  purchase  and  construct 
a  municipal  water  works  system  as  follows : 

"Item  1.  By  acquiring  by  condemnation 
and/or  purchase,  the  existing  water  works  sys- 

tem which  system  now  supplies  said  city  with 
water,  including  the  rights  of  the  owner  of  said 
system  under  any  franchise  to  construct,  main- 

tain and  operate  said  existing  system,  and  also 
including  all  water  rights,  lands,  rights  of  way, 
easements,  diversion  dams  and  intake  structures, 
pipe  lines,  trestles,  protecting  works,  pumping 
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plants,  reservoirs,  distribution  pipe  lines,  serv- 
ice pipes,  water  meters,  hydrants,  and  all  other 

property  and/or  joroperty  rights,  rights,  stnic- 
tures,  machinery,  equipment  or  appurtenances 
constituting  and/or  being  part  of  said  existing 
system  and/or  being  used  in  connection  there- 

with." 
The  ordinance  is  pleaded  in  full  in  the  appendix 

to  this  brief  as  Exhibit  "B"  thereto. 

The  Iowa  court,  in  the  construction  of  a  similar 

statute,  holds  that  it  is  not  essential  that  the  people 
shall  vote  before  the  council  shall  act,  but  that  it  is 

sufficient  if  the  people  grant  the  required  authority 
before  the  contract  becomes  effectual. 

Yotmgermmi  vs.  Mu7'pliy,  107  la.  686,  76  N.  W.  648, 
650.  Here  the  court  said : 

''This  argument  is  largely  bottomed  upon 
chapters  11  and  26  of  the  Acts  of  the  22d  Gen- 

eral Assembly,  which  provide  that  no  water- 
works shall  be  erected  or  authorized  until  a  ma- 
jority of  the  voters  of  the  city  or  town  by  vote 

approve  the  same.  This  statute  does  not  require 
that  the  proposition  to  establish  waterworks  be 
submitted  to  the  electors  before  action  by  the 

city  council.  It  is  sufficient  if  the  proposed  ac- 
tion be  submitted  and  approved  by  the  electors. 

In  other  words,  the  council  may  first  determine 
the  kind  and  cost  of  the  works  to  be  erected,  the 
amount  of  the  tax  to  be  levied,  and  other  inci- 

dental matters,  before  submitting  the  matter  to 

the  voters. ' ' 
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Electors  Chargeable  With  Notice 

At  the  election  held  on  the  7th  of  April,  1928,  the 

electors  of  Hoqiiiam  were  chargeable  with  notice  of 

the  ordinances  passed  on  the  19th  of  April,  1898,  and 

the  7th  of  March,  1928,  and  of  the  resolution  passed 

on  the  6th  of  April,  1927. 

2  McQuilUn  on  Municipal  Corporations,  2d  Ed.  p. 
541. 

''Valid  ordinances  of  municipal  corporations 
are  as  binding  on  the  corporators  and  the  inhab- 

itants of  the  place  as  the  general  laws  of  the 

state  upon  the  citizens  at  large." 

2  McQuillin  on  Municipal  Corporations,  2d  Ed.  p. 
582. 

"Notice  of  the  existence  of  ordinances  is  re- 
quired to  be  taken  by  all  upon  whom  they  have 

a  binding  effect,  as  the  inhabitants  of  the  muni- 
cipal corporation  which  enacted  them;  for  the 

law  will  presume  that  they  know  the  provisions 
of  their  ordinances." 

2  McQiiiUin  on  Municipal  Corporations,  1st  Ed.  p. 
1395. 

"Where  the  resolution  is  passed  with  all  the 
formality  of  an  ordinance,  it  thereby  becomes  a 
legislative  act,  and  it  is  immaterial  whether 
called  an  ordinance  or  resolution." 
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43  C.  J.  519. 

''While  it  has  been  said  that  in  substance 
there  is  no  difference  between  a  resolution  and 

an  informal  motion  made  and  carried,  neverthe- 
less a  resolution  passed  with  all  the  formalities 

required  for  passing  ordinances  may  operate  as 
an  ordinance  regardless  of  the  name  by  which 

it  is  called." 

Mather  vs.  City  of  Ottaiva,  114  III.  659,  3  N.  E.  216, 
218. 

"All  residents  of  an  incorporated  city  arc 
chargeable  with,  notice  of  the  contents  of  all  or- 

dinances passed  for  the  government  and  welfare 
of  the  city.  The  ordinances  under  which  the 
bonds  were  issued  expressly  state  that  the  bonds 

were  to  be  used  'in  developing  the  natural 
advantages  of  the  city  for  manufacturing  pur- 

poses.' Appellant  is  therefore  chargeable  with 
direct  notice  of  the  object  and  purpose  for  which 
the  bonds  were  issued  and  placed  upon  the 

market." 

Burmeister  vs.  Howard,  1  Wash.  Territory  207,  214- 
215. 

"Municipal  ordinances  are  akin  to  legisla- 
tive enactments ;  a  municipal  corporation  resem- 

bling a  legislature,  their  charter  representing 
the  constitution  of  the  state  an  imperium  in  im- 
perio,  and  therefore,  these  ordinances  within  the 
sphere  of  their  charter  authority  have  all  the 
force  of  statutes,  and  within  the  limits  of  its  au- 

thority, all  persons  are  bound  by  the  acts  of  the 
corporation.  (Sedgwick  on  Statutory  and  Con- 

stitutional Law,  pages  462  and  474.)  As  the  cit- 
izen is  presumed  to  know  and  take  notice  of  the 

laws  of  the  land,  so  too  is  the  law  of  municipal 
ordinances." 
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Ratification 

The  question,  as  we  see  it,  is  not  primarily  and 

essentially  a  question  of  ratification.  The  city  was 

proceeding  step  by  step  in  accordance  with  the  re- 
quirements of  the  Washington  statute  to  exercise  the 

option  reserved  to  it  under  the  provisions  of  Section 
28  of  the  franchise  ordinance.  The  last  step  taken 
was  the  submission  of  the  matter  to  a  vote  of  the 

electors  at  the  election  held  on  the  7th  of  April,  1928. 

However,  the  principles  of  the  law  of  ratification 

have  some  relevancy  to  the  matter  under  discussion. 
It  is  well  settled  that  the  doctrine  of  ratification  is 

applicable  to  municipal  corporations  and  that  a  rat- 
ification relates  back  to  action  previously  taken  and 

validates  that  which  without  validation  would  be  de- 

fective. The  law  on  this  subject  is  clearly  stated  by 
Mr.  Justice  Clifford  in 

Marshall  County  vs.  Schench,  5  Wall.  772,  18  L.  Ed. 
556,  557,  559. 

' '  Counties  in  the  State  of  Illinois  may  -pur- 
chase or  subscribe  for  shares  in  the  capital  stock 

of  any  railroad  company  incorporated  or  organ- 
ized under  any  law  of  the  state,  in  any  sum  not 

exceeding  $100,000." 

''The  authority  of  counties  to  purchase  or subscribe  for  such  shares  and  issue  such  bonds 
is  subject  to  certain  conditions  or  regulations, 
one  of  which  is,  that  a  majority  of  the  qualified 
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Cairo  Railroad  Co.  vs.  Mahoney,  82  III.  73;  25  Am. 

Rep.  299-301. 

This  was  an  action  brought  by  a  surgeon  to  re- 
cover the  value  of  services  rendered  to  a  man  who  had 

been  hurt  by  a  train  of  the  defendant's  road.  The 
surgeon  had  been  em23loyed  by  the  Station  Agent  and 

the  question  litigated  was  as  to  whether  the  Station 

Agent  had  authority  so  to  employ  the  surgeon.  The 

court  discusses  the  evidence  in  this  regard  and  then 

says : 

''But,  aside  from  this  evidence,  the  testimony 
tended  to  establish  the  fact  that  the  act  of  the 
station  agent  was  ratified  by  the  superintendent. 

''The  next  day  after  the  employee  had  been 
injured,  the  general  superintendent  of  the  com- 

pany came  to  Murphysboro,  and  inquired  of  the 
station  agent  how  the  man  was  getting  along. 
While  he  seemed  to  have  had  information  in  re- 

gard to  the  character  of  the  injury  and  the  treat- 
ment by  the  surgeon,  yet  no  objection  whatever 

was  interposed  or  complaint  made  in  reference 
to  the  act  of  the  station  agent  concerning  the 
matter. 

"Again,  a  few  weeks  subsequently,  in  a  con- 
versation with  appellee,  the  superintendent  in- 

formed him  that  the  pay  would  be  all  right. 

"While  a  railroad  company  is  under  no  legal 
obligation  to  furnish  an  employee,  who  may  re- 

ceive injuries  while  in  the  service  of  the  com- 
pany, with  medical  attendance,  yet,  where  a  day 

laborer  has,  by  an  unforeseen  accident,  been  ren- 
dered  helpless  when  laboring   to    advance  the 
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prosperity  and  the  success  of  the  company,  hon- 
esty and  fair  dealing  would  seem  to  demand  that 

it  should  furnish  medical  assistance. 

''Where,  therefore,  a  surgeon  has  been  em- 
ployed by  an  agent  of  the  company,  although  he 

may  not  have  had  express  authority,  yet  slight 
acts  of  ratification  by  the  company  will,  ordi- 

narily, satisfy  a  jury  that  the  employment  was 

the  act  of  the  company." 

Carlson  vs,  Stone-Ordean  Wells  Co.,  40  Mont.  434; 
107  Pac.  419,  421. 

"In  2  Encyclopedia  of  Law  &  Practice,  868, 
it  is  said :  '  The  conduct  of  the  principal  will  be 
liberally  construed  in  favor  of  a  ratification  or 
adoption  of  the  acts  of  the  agent,  and  slight  cir- 

cumstances will  sometimes  suffice  to  raise  the 

presumption  of  ratification.'  In  1  Clark  & 
Skyles  on  the  Law  of  Agency,  Sec.  137,  it  is  said : 

'As  a  general  rule,  a  principal's  acts  will  be  lib- 
erally construed  in  favor  of  a  ratification.'  *  *  * 

"In  view  of  these  rules,  which  we  adopt  as 
reasonable,  we  think  it  was  for  the  jury  to  say 
whether,  at  the  time  the  letter  above  was  writ- 

ten, the  defendant  company  was  in  possession  of 
all  the  material  facts  respecting  the  agreement 
made  between  plaintiff  and  Draper,  and 
whether,  in  writing  the  letter,  it  intended  to  ap- 

prove the  act  of  Draper  in  making  such  agree- 
ment, since  ratification  is  generally  the  creature 

of  intent.    2  Ency.  Law  &  Practice,  867. ' ' 
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To  the  same  effect : 

Bement   vs.  Armstrong,  39    S.  W.    899,    903 

(Tenn.  Cli.) 

Ssynanski  vs.  Plassmi,  20  L.  Ann.  90,  96  Ani. 
Dec.  382,  384. 

2  C.  J.  492,  Section  11  (4). 

A  ratification  may  be  effected  without  formal  or 
direct  action  to  that  effect. 

Crane  vs.  School  District,  61  Mich.  299,  28  N.  W.  105, 
107. 

"It  appears  very  clearly  in  this  case  that  a 
majority  of  the  school  board  assented  to  this  con- 

tract in  the  first  place,  as  evidenced  by  their  ex- 
ecuting it.  It  was  afterwards  ratified  by  all 

three  of  them.  It  was  not  necessary  that  there 
should  be  a  direct  proceeding  with  an  express 

intent  to  ratify.  'It  may  be  done  indirectly,  and 
by  acts  of  recognition  or  acquiescence,  or  acts  in- 

consistent with  repudiation  or  disapproval. '  See 
Scott  vs.  Methodist  Church  of  Jackson,  50  Mich. 
532,  S.  C.  15  N.  W.  Eep.  891,  and  cases  there 
cited.  It  was  not  necessary  that  these  three  of- 

ficers should  formally  meet  together,  pass  a  res- 
olution confirming  the  contract,  and  record  it, 

in  order  to  ratify  the  action  of  the  moderator 
and  director  in  hiring  the  plaintiff,  and  execut- 

ing the  contract  sued  upon.  Their  acts,  in  draw- 
ing and  paying  the  orders  without  any  demur  or 

protest,  was  a  sufficient  recognition  and  ap- 
proval of  the  contract. ' ' 
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Town  of  Meredith  vs.  Fullerton,  139  Atl.  359,  362 
(N.  H.) 

**If,  however,  the  stipulations  of  the  lease 
could  be  construed  to  be  in  excess  of  the  general 
authority  expressed  in  the  vote  of  1920,  the 

*  passing'  without  action  of  an  article  in  the  war- 
rant of  1923  *to  see  what  action  the  town  will 

take  relative  to  leasing  the  town  hall,'  after  the 
circumstances  relative  to  the  lease  had  been  ex- 

plained to  the  voters  in  open  to\vn  meeting,  was 
a  tacit  acceptance  and  ratification  of  the  terms 
of  the  contract  by  the  voters  so  far  as  they  had 
the  power.  Greenland  vs.  Weeks,  49  N.  H.  472, 
482;  Amazeen  vs.  Newcastle,  76  N.  H.  250,  253, 

81  A.  1079." 

McGillvray  vs.  Joint  ScJiool  District,  112  Wis.  354, 
88  N.  W.  310,  58  L.R.  A.  100,  105. 

''But  it  is  argued  by  the  respondent  that, 
even  conceding  the  power  of  the  superior  agent 
of  the  school  district,  namely,  the  meeting  of  the 
electors,  to  make  a  valid  contract,  yet  that  no 
such  contract  had  been  made,  because  the  sub- 

agency,  the  school  board,  with  whom  plaintiff's transaction  was  had,  did  not  have  authority  to 
make  it,  for  the  reason  that  the  board  is  by  Sec. 
434,  Rev.  Stat.  1898,  limited,  in  building  school- 
houses,  to  '  funds  provided  for  that  purpose, '  and 
that,  at  the  time  of  making  the  contract,  the  only 
funds  provided  were  the  $2,580  borrowed  from 
the  state,  which  had  been  more  than  exhausted. 
This  objection  would  seem  to  be  insuperable  to 
the  original  validity  of  the  contract  made  by  the 
school  board  to  pay  either  the  sum  of  $850  or  the 
sum  of  $594.44.  *  *  *  It  is,  however,  too 
thoroughly  settled  to  need  more  than  statement 
that  what  the  district  meeting  could  in  advance 
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authorize  it  can  subsequently  ratify.  *  *  * 
Of  course  this  power  of  ratification  is  subject 
to  exactly  the  same  limitations  as  the  power  to 
authorize  in  advance;  but,  within  those  limita- 

tions, it  is  complete.  We  are  unable  to  avoid  the 
conviction  that  the  record  in  this  case  discloses 
such  ratification  of  the  contract  made  with  the 

plaintiff ;  for,  five  months  after  it  was  made  and 
with  presumptively  full  notice  thereof,  and  hav- 

ing in  view  their  original  resolution  for  a  $4000 
school  house,  the  district  meeting  in  July  did  all 

in  its  power  to  provide  funds  therefor  by  author- 
izing the  board  to  borrow,  for  the  erection  of 

said  schoolhouse,  the  further  sum  of  $1000,  and 

by  voting  to  levy  a  tax  of  $1600  therefor. ' ' 

ScJwol  District  vs.  Western  Tube  Co.,  13  Wyo.  304, 
80  Pac.  155,  169. 

''Assuming  the  power  of  the  district  to  have 
originally  authorized  the  purchase  of  the  heat- 

ing plant  and  the  incurring  of  the  debt,  it  might 
ratify  it.  McGillivray  vs.  School  District,  112 
Wis.  354,  88  N.  W.  310,  58  L.  R.  A.  100,  88  Am. 
St.  Rep.  969.  And  we  think  the  action  of  the 
district  meeting  in  1890  in  voting  a  tax  of  $2000 
for  contingent  expenses,  $1000  of  which  was  ex- 

pressly voted  to  apply  upon  the  existing  indebt- 
edness, amounted  to  a  ratification  of  this  debt, 

for  the  record  fails  to  disclose  any  other  out- 
standing indebtedness  at  the  date  of  such  meet- 

ing. ' ' 

Darling  vs.  City  of  Manistee,  131  N.  W.  450,  452. 

"If  the  contract  of  September  27th  was  in- 
valid because  not  adopted  by  a  sufficient  num- 

ber, it  was  validated  by  the  action  relative  to  the 
certificates  of  indebtedness  expressly  referring 
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to  and  adopting  it.  Again,  the  contract  was  one 
which  the  statute  expressly  empowered  the  com- 

mon council  to  make,  and,  if  it  failed  to  make  it 
in  September,  it  either  ratified  it  or  made  it 
anew  in  December." 

The  essential  thing  for  appellant  to  show  on  this 

branch  of  the  case  is  that  by  the  19th  of  April,  1928, 

the  city  of  Hoquiam  had  exercised  its  election  to  buy. 

Under  the  laws  of  Washington  action  both  by  the 

Council  and  by  the  people  was  necessary.  The  for- 
mer action  was  taken  on  the  6th  of  April,  1927 ;  the 

latter,  on  the  7th  of  April,  1928.  After  the  latter 

date  the  City  could  not  say  that  the  exercise  of  the 

option  was  ultra  vires  or  irregular. 

The  city  could  have  compelled  appellant  to  sell 

and  it  follows  that  appellant  can  require  the  city 

to  buy. 

The  following  cases  correctly  declare  the  law : 

Bell  vs.  Waynesboro  Borough,  195  Pa.  St.  299,  45 
Atl.  930,  931. 

In  this  case  the  supreme  Court  by  a  per  curiam 

decision  adopted  the  opinion  passed  by  Judge  John 

Stewart  in  the  common  pleas  court  of  Franklin 

County.  The  facts  were  that  the  borough  council  had 

incurred  a  floating  indebtedness  of  $15,200,  which 

was  in  excess  of  the  debt  they  were  empowered  to  in- 
cur  without   affirmative    consent    of   the    electors. 
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Judge  Stewart,  in  reciting  the  facts,  says  with  ref- 
erence thereto: 

' '  On  the  7th  day  of  November,  1899,  the  qual- 
ified electors  of  the  borough  of  Waynesboro,  at 

an  election  duly  called  and  regularly  held,  gave 
their  assent  to  a  proposed  increase  of  the  bor- 

ough indebtedness  in  the  sum  of  $21,000,  to  be 
expended  as  follows:  Five  thousand  eight  hun- 

dred dollars  ($5,800)  to  be  used  in  refunding  a 
like  amount  of  outstanding  bonds  of  an  earlier 
issue,  and  the  balance  in  fmiding  a  floating  in- 

debtedness of  the  borough." 

In  discussing  the  legal  questions  arising  on  this 
state  of  facts.  Judge  Stewart  said : 

We  entertain  no  doubt  whatever  that  the 
power  of  council  to  create  debt,  without  a  vote  of 
the  elector  authorizing  it,  was  exhausted  when 
the  aggregate  indebtedness  reached  the  2  per 
cent  limit. 

"It  follows  that  this  floating  debt,  which  then 
existed,  being  in  excess  of  the  2  per  cent  limit, 
was  illegally  created,  and  therefore  invalid.  But 
it  was  not  irremediably  so.  It  was  invalid  only 
because  it  lacked  the  assent  of  the  electors  of  the 
borough.  It  is  not  a  case  of  total  want  of  power. 
To  the  borough  authorities  is  committed  both  the 
right  and  power  to  contract  indebtedness  in 
amount  not  exceeding  7  per  cent  of  the  total  as- 

sessed valuation  of  the  taxable  property  therein ; 
the  power,  however,  to  be  exercised,  with  re- 

spect to  any  excess  over  the  2  per  cent  limit  only 
with  the  express  consent  of  the  electors.  This 
latter  provision  is  intended  to  regulate  the  exer- 
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cise  of  the  power.  It  is  not  the  consent  of  the 
electors  that  creates  the  debt.  It  is  the  act  of  the 
borough  authorities  and,  after  consent,  given,  it 
still  rests  with  them  to  say  whether  it  shall  be 
contracted.  And  it  is  not  a  regulation  that  calls 
for  any  compliance  on  the  part  of  the  electors. 
It  is  not  imposed  on  them,  but  for  their  protec- 

tion it  is  imposed  on  their  agents.  The  invalid- 
ity of  any  action  taken  in  disregard  of  such  reg- 

ulation is  full  protection  to  the  electors,  but  it  is 
a  protection  that  they  need  not  avail  themselves 
of  unless  they  are  so  minded.  As  they  could  have 
authorized  the  debt  in  the  first  instance,  by  giv- 

ing their  agents  power  to  contract  it,  they  un- 
questionably have  the  right  to  affirm  and  ratify 

it,  when  contracted  without  their  previous  as- 
sent, by  like  action  on  their  part  as  was  required 

to  give  the  power  originally.  This  doctrine  is 
fully  recognized  by  Dillon  in  his  work  on  Muni- 

cipal Corporations  (volume  1,  p.  640),  and  that, 
too,  in  connection  with  this  very  matter  of  mu- 

nicipal indebtedness. 

*'In  the  present  case  we  hold  that  the  vote  of 
the  7th  November,  1899,  authorizing  the  town 
coTuicil  to  create  the  indebtedness  for  the  express 
purpose  of  liquidating  this  floating  debt,  which 
had  been  irregularly  contracted,  was  such  a  rec- 

ognition and  ratification  of  the  debt  as  made  it 
enforceable  against  the  borough.  It  made  valid 

that  which  was  before  illegal," 

Judge  Stewart,  the  author  of  the  foregoing  opin- 
ion, shortly  after  this  case  was  decided,  was  elevated 
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to  the  Supreme  Bench  of  Pennsylvania,  on  which  he 

served  for  a  term  of  twenty-one  years. 

Swenson  vs.  Village  of  Bird  Island,  93  Minn.  336, 101 
N.  W.  495. 

"In  September,  1902,  the  defendant,  a  vil- 
lage organized  under  chapter  145,  p.  148,  Gen. 

Laws  1885,  entered  into  a  contract  with  plaintiff 
for  the  construction  of  a  large  well  for  the  use 
of  the  public.  Plaintiff  was  the  lowest  bidder, 
and  all  prerequisites  for  the  making  of  a  valid 
contract  between  defendant  and  plaintiff  v/ere 

complied  with  (Section  1269,  Gen.  St.  1894),  ex- 
cept that  an  insufficient  notice  was  given  of  an 

election  held  in  said  village  for  the  purpose  of 
authorizing  the  establishment  of  a  v^^aterworks 
system,  of  which  said  well  was  designed  to  be  a 
part.  After  the  completion  of  the  well  a  resi- 

dent taxpayer  of  said  village  brought  an  action 
against  the  village  in  the  district  court  of  said 
county.  Plaintiff  herein  was  made  a  party  de- 

fendant. The  trial  thereof  resulted  in  a  final 
judgment  restraining  defendant  from  further 
contracting  with  any  person  for  the  construction 
of  a  system  of  waterworks  and  from  paying 
plaintiff  out  of  the  funds  of  said  village  for  dig- 

ging said  well.  In  January,  1903,  another  elec- 
tion was  duly  called  and  held  in  said  village  to 

confer  power  upon  the  village  council  to  estab- 
lish a  system  of  waterworks.  Section  1225,  Gen. 

St.  1894.  By  an  almost  unanimous  vote  this  au- 
thority was  conferred  by  the  electors  and  a  sys- 

tem of  waterworks  thereafter  established  by  said 
council.  Bids  for  the  erection  of  the  same  were 
invited  and  accepted  on  the  basis  that  a  well  fur- 

nished by  said  village  should  be  used  in  connec- 
tion therewith,  and  it  appears  that  the  well  so 
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dug  by  plaintiff  has  been  connected  with  said 
system,  and  water  therefrom  is  about  to  be 

used." 

The  Court  held  that  this  general  authority  to  es- 
tablish a  water  works  system  operated  to  validate 

plaintiff's  contract. 

The  facts  pleaded  bring  us  within  the  operation 

of  the  law  announced  in  the  foregoing  authorities. 

By  Section  28  of  the  franchise  ordinance  the  city 

reserved  the  right  to  buy  the  water  plant  on  the  19th 

of  April,  1928.  In  accordance  with  a  condition  at- 
tached to  the  reservation,  it  exercised  its  option  on 

the  6th  of  April,  1927.  The  action  so  taken  by  the 

City  Council  was  affirmatively  authorized  by  Sec- 
tion 9034,  Remington  Code,  subdivisions  1,  24,  and 

44.  The  electors,  at  an  election,  duly  called  and  reg- 

ularly held  on  the  7th  of  April,  1928,  gave  the  Coun- 
cil the  authority  it  required  under  Section  9041  of 

the  Remington  Code.  By  the  19th  of  April,  1928,  all 

prerequisites  to  a  valid  contract  were  supplied  and 

it  was  on  that  day  that  the  City's  right  to  buy  ma- 
tured under  the  provisions  of  Section  28  of  the  fran- 
chise ordinance. 

Under  the  rules  announced  by  the  foregoing  au- 
thorities the  City  cannot  repudiate  or  rescind  the 

contract  arising  from  the  exercise  of  its  option  to 
buy. 
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Statute  of  Frauds 

It  is  contended  that  the  contract  upon  which  ap- 
pellant relies  is  void  under  the  statute  of  frauds.  In 

the  District  Court  counsel  for  appeUee  cited  on  this 

contention  the  following  cases : 

Swartswood  vs.  Nasslin,  57  Wash.  287  (Op. 

by  Rudkin,  Chief  Justice). 

Ciishing  vs.  Monarch  Timber  Co.,  75  Wash. 
686. 

Thompson  vs.  English,  16  Wash.  23. 

Rogers  vs.  Lippy,  99  Wash.  312. 

Big  Four  Land  Co.  vs.  Daracunas,  111  Wash. 
224. 

Goodrich  vs.  Rogers,  Id  Wash.  212. 

Baylor  vs.  ToUiver,  81  Wash.  257. 
White  vs.  Panama  Lumber  Co.,  129  Wash. 

189. 

Nance  vs.  Valentine,  99  Wash.  323. 

Engleson  vs.  Port  Crescent  Shingle  Co.,  74 
Wash.  424. 

The  foregoing  cases  were  all  actions  brought  by 
brokers  to  recover  commissions  claimed  by  them  for 

the  sale  of  real  property.  Insofar  as  the  cases  in- 
volved the  sufficiency  of  the  descriptions  under  the 

statute  of  frauds  the  cases  involved  the  construc- 
tion of 

Section  5825  Remington's  Compiled  Statutes 
which  is  as  follows : 

"In  the  following  cases  specified  in  this  sec- 
tion, any  agreement,  contract  and  promise  shall 
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be  void,  unless  such  agreement,  contract  or 
promise,  or  some  note  or  memorandum  thereof, 
be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  thereunto 
by  him  lawfully  authorized,  that  is  to  say: 
(1)  every  agreement  that  by  its  terms  is  not  to 
be  performed  in  one  year  from  the  making 
thereof;  (2)  every  special  promise  to  answer  for 
the  debt,  default,  or  misdoings  of  another  per- 

son; (3)  every  agreement,  promise  or  under- 
taking made  upon  consideration  of  marriage,  ex- 

cept mutual  promises  to  marry;  (4)  every  spe- 
cial promise  made  by  an  executor  or  adminis- 

trator to  answer  damages  out  of  his  own  estate ; 
(5)  an  agreement  authorizing  or  employing  an 
agent  or  broker  to  sell  or  purchase  real  estate 

for  compensation  or  a  commission. ' ' 

It  is  manifest  that  the  case  at  bar  falls  without 

the  operation  of  the  foregoing  statute.  If  any  Wash- 
ington statute  can  serve  appellee  as  the  basis  for  this 

part  of  its  contention  it  must  be  Section  10550,  which 
is  as  follows : 

"All  conveyances  of  real  estate  or  of  any 
interest  therein,  and  all  contracts  creating,  or 
evidencing  any  encumbrance  upon  real  estate 

shall  be  by  deed." 

The  Washington  Court  has  held  that  executory 

contracts  for  the  sale  of  real  property  are  simple 

contracts.  It  is  not  essential  that  they  be  executed 
with  the  formalities  of  deeds. 

Vail  vs.  Tillman,  2  Wash.  476. 

First  National   Bank   vs.  Conway,  87  Wash. 
506,  515. 

Fallers  vs.  Pring,  144  Wash.  224,  226. 
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Such  contracts  are  therefore  held  to  be  without 

the  operation  of  Section  10550. 

Baker  Boyer  Bank  vs.  Hughson,  5  Wash.  100, 
101. 

Kleeh  vs.  Bard,  7  Wash.  41,  44. 

Edson  vs.  Knox,  8  Wash.  642,  646. 

Anderson  vs.  Wallace  Lumber  Company,  30 
Wash.  147,  151. 

If  we  understand  correctly  the  precise  contention 

of  appellee  it  is  that  under  the  Washington  law  evi- 
dence is  not  admissible  to  apply  the  description  in 

the  memorandum  and  to  identify  the  property 

therein  noted.  The  language  contained  in  Section  28 

of  the  franchise  ordinance  descriptive  of  our  prop- 
erty is  as  follows : 

"The  waterworks  system  herein  provided 
for,  together  with  all  or  any  of  the  tools,  ma- 

chinery or  property  connected  thereto  or  used 
therewith,  and  all  extensions  thereof  and  addi- 

tions thereto,  or  used  therewith,  and  all  exten- 
sions thereof  and  additions  thereto. ' ' 

It  is  contended  that  no  evidence  is  admissible  to 

show  what  property  is  comprehended  by  the  fore- 
going language. 

We  believe  it  to  be  a  well  settled  principle 

adopted  by  the  courts  in  the  enforcement  of  the  stat- 
ute of  frauds  that  testimony  to  identify  the  property 

described  generally  in  the  memorandum  is  admis- 
sible. 
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27  C.  J.  383. 

*' Parole  evidence  is  admissible  for  the  pur- 
pose of  applying  the  description  in  the  memo- 

randum and  thus  identifying  the  subject  matter 
of  the  contract." 

In  support  of  the  foregoing  principle  cases  are 

cited  from  twenty  states,  from  England,  and  from 

two  of  the  Canadian  provinces. 

13  Encyc.  of  Evidence,  23. 

*' Parol  evidence  may  be  used  *  *  *  to 
identify  the  property  referred  to  in  the  agree- 

ment." 

In  the  application  of  this  statute  the  following 

descriptions  have  been  held  to  be  sufficient : 

Brown  vs.  Slee,  103  U.  S.  828,  26  L.  Ed.  618. 

"A  certain  tract  of  land  consisting  of  130 
acres,  situated  within  the  limits  of  the  corpora- 

tion of  the  city  of  Des  Moines,  Iowa,  and  also  a 
certain  plantation  situated  on  the  White  Eiver, 
in  Arkansas,  consisting  of  1600  acres  of  land  and 
all  buildings,  improvements  and  appurtenances 

belonging  thereto. ' ' 

Waterman  vs.  Waterman,  27  Fed.  827. 

"24/100  interest  in  'Alpha,  Omega,  Silver 
Glance  and  Front'  mines,  and  the  same  interest 
in  all  the  lands  that  may  be  located,  or  have  been 
located  for  the  development  of  such  mines ;  with 
such  machinery  and  improvements  as  are  to  be 

placed  upon  the  same. ' ' 
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Matthews  Slate  Co.  vs.  Netv  Empire  Slate  Co.,  122 
Fed.  972. 

"Farm  situate   in  the   town   of   Granville, 

N.  Y." 
"The  fee  simple  of  said  farm  and  premises, 

containing  about  166  acres  of  land  more  or  less, 

with  the  appurtenances." 

Western  Securities  Co.  vs.  Atlee,  168  la.  650,  151  N. 
W.  56,  60. 

"Our  electric  light  and  power  plant." 

Hurley  vs.  Brown,  98  Mass.  545,  96  Am.  Bee.  671. 

"A  house  and  lot  on  Amity  Street." 

Scanlan  vs.  Geddes,  112  Mass.  15. 

"House  on  Fifth  Street,  between  D  and  E 

Streets." 

Mead  vs.  Parker,  115  Mass.  413. 

"House  on  Church  Street." 

Kingsley  vs.  Siebrecht,  92  Me.  23,  42  Atl.  249. 

"Lot  next  to  the  brick  block  on  Main  St." 

Hodges  vs.  Koiving,  58  Conn.  12, 18  Atl.  979,  7  L.  R. 
A.  87. 

"We  agree  to  purchase  of  P.  H.  Hodges  his 
place  in  Stratford,  Conn.,  containing  15  acres 

more  or  less." 

Ranney  vs.  Byers,  21  Pa.  St.  332,  68  Atl.  971. 

"The  Byers  place." 
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Clark  vs.  Cagle,  141  Ga.  703,  82  S.  E.  21,  L.  B.  A. 
1915A  317. 

"His  place  known  as  the  Humphrey  Place, 
containing  330  acres  more  or  less." 

Howison  vs.  Bartlett,  141  Ala.  593,  37  So.  590. 

"Two  other  tracts  of  timber  land  and  timber 
rights  or  either. of  said  parcels ;  one  known  as  the 
Active  tract  consisting  of  about  three  thousand 
acres  more  or  less,  in  the  vicinity  of  Active,  Bibb 
county,  Ala.,  and  the  other  known  as  the  Trio 
tract  consisting  of  about  five  thousand  acres  sit- 

uated near  Trio,  in  said  county  and  state,  and 
constituting  all  the  virgin  growth  long  leaf  yel- 

low pine  timber  lands  and  rights  owned  by  first 
party  in  T.  22,   R.  11-10  &  9,  east  of   Cahaba 

Whitworth  vs.  Pool,  96  S.  W.  880,  29  Ky.  L.  1104. 

' '  Our  farm,  on  which  we  reside,  on  the  Texas 
road,  containing  90  acres,  more  or  less." 

Guyer  vs.  Warren,  175  III.  328,  51  N.  E.  580,  583. 

"Our  farm  in  LeClaire's  reserve.  Rock  Is- 
land Comity,  and  consisting  of  83  31/100  acres, 

more  or  less. ' ' 

Koch  vs.  Streuter,  218  III.  546,  75  N.  E.  1049,  2  L.  R. 
A.  (N.  S.)  210,  216. 

"A  certain  fruit  farm,  known  as  the  'Ideal 
Fruit  Farm,'  and  containing  about  1991/2  acres, 
situated  about  11/4  miles  northwest  of  West  Sa- 

lem, Edwards  county,  Illinois." 
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Dollar  vs.  Knight,  145  Ark.  522,  224  S.  W.  983. 

"His  land  lying  on  the  public  road  adjoining 
the  to\\^l  of  Arkansas  City,  Ark.,  composed  of 
400  acres  and  all  farm  tools,  7  head  of  mules,  2 
head  of  cows,  and  one  yearling  and  all  harness, 

all  negroes'  accounts  to  be  transferred  to  W.  T. 

Knight,  also  two  wagons. ' ' 

The  Washington  decision  construing  Section 

10550  seem  to  us  to  recognize  the  foregoing  rule  as 

applicable. 

Wetzler  vs.  Nichols,  53  Wash.  285. 

In  this  case  the  description  with  which  the  court 
was  concerned  was  as  follows: 

"Lots  7  and  8  in  Cove  Addition." 

The  block  number  was  omitted  from  the  descrip- 
tion and  parol  evidence  was  held  admissible  by  the 

court  to  show  that  there  was  only  one  block  in  the 

addition  in  which  the  grantor  owned  Lots  7  and  8. 
When  this  evidence  was  received  the  court  held  that 

the  descrij^tion  was  sufficiently  identified. 

Old  Republic  Co.  vs.  Ferry  Co.,  69  Wash.  600. 

Here  the  court  held  the  following  to  be  a  suffi- 
cient description: 

"Republic  Lode  and  Cecilia  Lode." 
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Worden  vs.  Warden,  96  Wash.  592,  600-601. 

We  quote  from  the  foregoing  opinion : 

"Objection  is  made  that  this  agreement  be- 
tween the  spouses  is  insufficient  because  it  at- 

tempts to  convey  by  general,  instead  of  specific, 
description  of  the  land.  If  it  were  in  fact  a  con- 

veyance, it  recites  that  Nellie  Worden  'does 
hereby  grant,  bargain,  sell  and  convey  unto  said 
party  of  the  first  part  (Ata  Worden)  all  of  her 
community  right,  title  and  interest  in  and  to  all 
real  estate  situated  in  the  state  of  Washington, 
the  record  title  of  which  may  be  in  the  name  of 

said  party  of  the  first  i^art.'  Such  description 
was  fully  adequate  for  the  purpose  of  identify- 

ing the  land  intended,  especially  as  between  the 

parties." 

TJiompson  vs.  Schneider,  127  Wash.  533,  535. 

This  case  involved  the  sufficiency  of  the  follow- 
ing description : 

"An  eight  room  house  and  two  lots  at  5822 
46th  Street  Southeast,  Portland,  Oregon." 

The  court,  in  determining  the  sufficiency  of  the 

description,  announced  the  following  principle : 

"  'The  terms  may  be  abstract  and  of  a  gen- 
eral nature,  if  with  the  assistance  of  external 

evidence,  the  description,  without  being  contra- 
dicted or  added  to,  can  be  connected  with  and 

applied  to  the  very  property  intended,  and  to 

the  exclusion  of  all  other  property.'  25  R.  C.  Ij. 651. 

"The  record  discloses  that  the  property  was 
bounded  on  two  sides  by  streets  and  on  the  other 
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two  sides  by  fences,  and  pointed  out  to  appel- 

lants." 

The  conclusion  of  the  court  is  announced  in  the 

following  language : 

"The  description  of  the  property  in  Port- 
land, however,  definitely  described  the  property 

to  the  exclusion  of  all  other  property." 

The  Washington  decision  which  we  believe  to  be 
decisive  of  this  branch  of  the  controversy  is 

Bremerton  vs.  Bremerton  Water  Co.,  88  Wash.  362. 

In  1902  the  town  of  Bremerton  granted  to  H.  Or- 
chard and  his  assigns  a  thirty  year  franchise  for  the 

operation  of  a  water  plant.  Section  2  of  the  fran- 
chise ordinance  reserved  to  the  city  the  right  to  buy 

"the  said  system  of  water  works"  after  the  expira- 
tion of  ten  years  from  the  acceptance  of  the  ordi- 

nance. In  1912  the  city  exercised  its  election  to  buy 

by  adopting  a  resolution  quoted  on  page  365  of  the 

report.  The  water  company  disputed  the  city 's  right 
to  buy  and  the  city  brought  a  suit  for  the  specific 

performance  of  the  contract.  It  was  held  by  the 

Supreme  Court  of  Washington  that  the  suit  could  be 

maintained  and  a  decree  providing  for  the  specific 

performance  of  the  contract  was  affirmed  on  appeal. 

We  allege  in  the  fifth  joaragraph  of  our  bill, 

found  on  page  five  of  the  record,  that  Harry  C.  Heer- 
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mans  duly  accepted  the  provisions  of  the  franchise 
ordinance  in  time  and  manner  as  in  the  said  ordi- 

nance provided.  If  it  be  suggested  that  we  do  not  al- 
lege that  his  acceptance  was  in  writing  we  answer 

that  it  is  not  inciunbent  upon  a  plaintiff  in  his  first 
23leading  to  anticipate  and  negative  the  defense  of 

the  statute  of  frauds.  Unless  it  affirmatively  ap- 
pears that  the  contract  relied  upon  is  a  parol  contract 

and  that  it  does  not  meet  the  statutory  requirements, 
the  defense  is  an  affirmative  defense  and  it  devolves 

ujjon  the  defendant  to  set  it  up. 

Norton  vs.  Stegmyer,  175  Fed.  756,  20  Ann. 

Cases  1134,  1136-1137. 

Moses  Land  Co.  vs.  Stock-Gihhs  Co.,  56  Wash. 
529,  534. 

9  Encyc.  PL  &  Practice,  705-707. 

Authority  for  Franchise  Ordinance 

Another  sufficient  answer  to  this  contention  of 

appellee  is  found  in  the  fact  that  the  proceedings 

upon  which  appellant  relies  are  more  than  a  con- 
tract. The  statute  of  frauds  is  not  intended  to 

abridge  the  legislative  power  of  a  municipal  corpora- 
tion. The  contention  to  which  appellee  is  driven  on 

this  branch  of  the  case  is  that  Section  28  of  the  fran- 

chise ordinance  adopted  on  the  19th  of  April,  1898, 

is  void  for  insufficiency  of  description  of  the  water 

plant.  The  franchise  ordinance  was  passed  before 

the  water  plant  was  constructed  and  it  was,  of  course, 

impossible  to  insert  in  the  ordinance  an  accurate  de- 

scription thereof.     The  ultimate  contention  of  ap- 
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pellee  must  therefore  be  that  it  was  not  possible, 

under  the  laws  of  Washington,  for  the  city  of  Ho- 

quiam  to  incorporate  lawfully  Section  28  in  the  fran- 
chise ordinance.  We  submit  confidently  that  this 

contention  cannot  be  maintained.  Section  11  of 

Article  XI  of  the  Washington  Constitution  is  as  fol- 
lows: 

''Any  county,  city,  town  or  township,  may 
make  and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not 

in  conflict  with  general  laws." 

In  1898  when  the  franchise  ordinance  was  passed 

Hoquiam  was  a  city  of  the  third  class.  The  powers 

of  such  a  city  for  the  purposes  of  this  case  are  de- 

fined in  Chapter  57  of  the  Session  Laws  of  Wash- 

ington for  1893.  The  relevant  portions  of  this  stat- 
ute are  as  follows : 

"The  city  council  of  such  city  shall  have 

power — 
Ordinances:  (1)  To  pass  ordinances  not  in 

conflict  with  the  constitution  and  laws  of  this 
state  or  of  the  United  States. 

City  Real  Estate :  (2)  To  purchase,  lease  or 
receive  such  real  estate  and  personal  property 
as  may  be  necessary  or  proper  for  municipal 

purposes  *  *  *  to  control,  dispose  of  and  con- 
vey the  same  for  the  benefit  of  the  city. 

Water:  (3)  To  contract  for  supplying  the 
town  with  water  for  municipal  purposes,  or  to 
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acquire,  construct,  repair  and  manage  pumps, 
aqueducts,  reservoirs,  or  other  works  necessary 
or  proper  for  supplying  water  for  the  use  of 
such  town  or  its  inhabitants,  or  for  irrigating 
purposes  therein. 

Tracks  and  Pipes:  (13)  To  permit,  under 

such  restrictions  as  they  may  deem  proper  *  *  * 
the  laying  of  gas  and  water  pipes  in  the  public 
streets. 

Other  Acts:  (21)  To  make  all  such  ordi- 
nances, by-laws,  rules,  regulations,  and  resolu- 

tions, not  inconsistent  with  the  constitution  and 
laws  of  the  State  of  Washington,  as  may  be 
deemed  expedient  to  maintain  the  peace,  good 
government  and  welfare  of  the  corporation  and 
its  trade,  commerce  and  manufactures,  and  to  do 
and  perform  any  and  all  other  acts  and  things 
necessary  or  proper  to  carry  out  the  provisions 

of  this  chapter    *    *    *" 

As  incidental  to  the  foregoing  powers  it  was  cer- 
tainly competent  for  the  city  to  attach  a  condition 

to  its  grant  under  which  the  city  might,  at  intervals 

of  five  years  during  the  life  of  the  franchise,  acquire 

the  projoerty  at  a  j^rice  to  be  determined  by  due  pro- 
cess of  law. 

The  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 

cuit has  expressly  held  that  legislative  authority 

substantially  identical  with  that  above  recited  war- 

rants a  municipality  to  incorporate  in  a  franchise 

ordinance  such  a  provision  as  that  found  in  Section 
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28  of  the  ordinance  of  the  city  of  Hoquiam  of  date 

April  19,  1898. 

Slocwm  vs.  City  of  North  Platte,  192  Fed.  252, 
254-258. 

The  statute  of  frauds  does  not  abridge  this  grant 

of  power  to  municipal  corporations. 

Statute  Applicable  Only  to  Common  Law 
Agreements 

A  number  of  cases  are  found  in  the  books  wherein 

it  has  been  sought  to  avoid  contracts  on  the  ground 

of  the  statute  of  frauds  when  they  are  incorporated 

in  or  expressly  provided  for  by  statute  and  ordi- 
nance. The  latest  case  on  this  subject  to  which  our 

attention  has  been  directed  is 

Miller  vs.  State,  159  N.  E.  551  (Ind.  App.) 

In  this  case  an  action  was  brought  on  a  bond  pro- 
vided for  by  statute.  The  contention  advanced  by  the 

Federal  Surety  Company,  which  was  surety  on  the 

bond,  was  that  the  bond  was  void  because  it  did  not 

describe  the  highway  to  be  constructed,  the  bond  of 

the  surety  being  given  to  assure  the  performance  by 

a  bidder  of  the  contract  for  which  he  applied.  The 
court  said: 

"As  has  been  well  stated  by  the  editors  of  a 
reputable  text: 

"  'The  statute  of  frauds  applies  only  to  com- 
mon-law agreements  and  not  to  instruments  ere- 
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ated  by  and  deriving  their  application  from  spe- 
cial statutes  without  the  acceptance  or  assent  of 

the  party  for  whose  ultimate  benefit  they  are 

given.'  27  C.  J.  317. 

"The  leading  case  in  which  the  question  is 
considered  is  Thompson  vs.  Blanchard  (1850), 
3  N.  Y.  335.  In  that  case,  Isaac  W.  Thompson 
had  been  given  a  judgment  against  Leonard 
Blanchard.  An  appeal  was  prayed  by  Blanch- 

ard, the  appeal  bond  being  signed  by  Henry  E. 
Blanchard  and  two  others.  The  bond  was  drawn 
with  reference  to,  and  in  the  form  prescribed 
by,  the  section  of  the  New  York  Code  providing 
for  appeal  bonds.  The  consideration  was  not 
expressed  in  the  written  bond,  and  on  that 
ground  Thompson  moved  that  the  appeal  be  dis- 

missed. In  the  course  of  the  opinion  the  New 
York  Court  of  Appeals  said : 

' '  '  The  Legislature,  in  the  section  referred  to, 
have  said  that  an  undertaking,  to  the  effect  pre- 

scribed, shall  be  effectual.  We  have  no  author- 
ity to  add  other  conditions.  If  it  be  said  that 

such  an  instrument  would  not  be  obligatory  by 
the  statute  of  frauds,  the  very  obvious  answer 
is,  that  the  Legislature  of  1848  had  the  same 
power  to  restore  the  common  law,  as  to  this  class 

of  securities,  that  their  j)i*edecessors  had  to 
abolish  it.  The  undertaking  prescribed  by  the 
335th  section  is  a  statute  security  and  not  a  com- 

mon-law agreement.  Agreements  which  derive 
their  obligation  from  the  common  law,  and  no 
others,  are  enumerated  in  our  statute,  and  re- 

quired to  be  made  in  writing  expressing  a  con- 
sideration. *  *  *  The  objection  I  am  consid- 

ering assumes  that  the  undertaking  in  question 
falls  within  one  of  the  classes  of  agreements 
there  specified.  It  has  however  been  generally 
supposed,  that  the  assent  of  more  than  one  party 
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was  essential  to  the  validity  of  an  agreement  at 

common  law,  *  *  *  Wliat  possible  application, 
therefore,  has  the  statute  designed  to  prevent 
frauds  and  perjuries  in  reference  to  common- 
law  contracts,  to  an  undertaking,  the  contents 
and  legal  effect  of  which  are  written  on  the  face 

of  the  statute?'  " 

The  court  then  proceeds  to  discuss  another  New 

York  case  and  a  Wisconsin  case,  citing  several  other 

authorities  at  the  top  of  page  554  of  the  Northeastern 

Reporter.    The  opinion  then  proceeds : 

''In  the  case  at  bar,  the  bond  sued  on  is  what 
is  termed  a  'bidders  bond,'  an  obligation  to  be 
submitted  by  a  bidding  contractor  along  with 
his  bid  for  the  construction  of  the  improvement. 
If  the  contract  is  awarded  to  the  bidder,  the  bond 
thus  given  becomes  the  bond  for  the  faithful  per- 

formance of  the  work;  no  other  or  additional 

bond  is  contemplated.  The  statute  does  not  re- 
quire that  the  bond  shall  contain  a  description  of 

the  highway  to  be  constructed. ' ' 

"We  hold  that,  under  the  facts  of  this  case, 
the  bond  being  a  statutory  obligation  and  drawn 
in  the  language  of  the  statute,  the  action  thereon 
is  not  an  action  to  charge  the  surety  company, 
upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  within 
the  meaning  of  the  statute  of  frauds  of  this  state, 
and  that  the  court  did  not  err  in  refusing  to  give 
the  tendered  instruction." 
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Johnsoyi  vs.  Noonan,  16  Wis.  687,  695. 

In  this  case  the  action  was  brought  on  an  appeal 
bond.  The  court  said : 

"The  respondent's  counsel  also  urged  that 
such  an  undertaking  is  within  the  statute  of 
frauds,  as  an  agreement  to  pay  the  debt  of  an- 

other, and  that  it  must  be  held  void  for  not  ex- 
pressing the  consideration.  He  entered  into  an 

elaborate  argument  to  show  that  the  dissenting 
opinion  of  Judge  Bronson,  in  Thompson  vs. 
Blanchard,  3  Coms.  335,  was  better  law  than  the 
opinion  of  the  court.  But  the  argument  was 
more  ingenious  than  sound,  and  we  were  en- 

tirely satisfied  with  the  decision  of  the  majority 
in  that  case,  to  the  effect  that  such  an  under- 

taking is  not  within  the  statute  of  frauds." 

There  are  a  number  of  New  York  authorities  in 

point  on  this  subject.  One  of  them  is 

Bildersee  vs.  Aden,  62  Barb.  175,  179. 

Here  the  court  said : 

"In  Thompson  vs.  Blanchard  (3  N.  Y.  335), 
it  was  held  that  where  a  statute  required  an  un- 

dertaking to  be  entered  into  to  give  a  right  of 
appeal,  it  was  valid,  although  it  did  not  express 
a  consideration.  It  was  also  there  said  that  the 
statute  of  frauds  only  applied  to  common  law 
agreements,  and  not  to  instruments  created  un- 

der special  statutes.  This  case  was  approved  in 
Doolittle  vs.  Dinny  (31  N.  Y.  350),  and  Johnson 

vs.  Ackerson  (40  How.  Pr.  222)." 
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In— Doolittle  vs.  Dinny,  31  N.  Y.  350 

the  action  was  brought  on  an  appeal  bond.  The  con- 
tention was  that  it  was  an  agreement  to  answer  for 

the  debt  of  another,  that  it  recited  no  consideration 
and  was  not  under  seal.  The  ultimate  contention 

therefore  was  that  the  contract  was  void  under  the 

statute  of  frauds.  The  court  held  that  the  statute  of 

frauds  had  no  application  to  undertakings  provided 

for  by  statute ;  that  it  was  applicable  only  to  common 
law  contracts. 

To  the  same  effect  see : 

Edwards  vs.  Roberts,  26  Colo.  App.  538,  144 
Pac.  856,  861. 

27  C.  J.  317,  Section  402. 

If  it  be  attempted  to  distinguish  these  authorities 

on  the  ground  that  in  our  case  the  agreement  rests 

for  its  authority  not  upon  the  statute  of  a  state  but 

upon  the  ordinance  of  a  municipality,  we  cite 

2  McQuillin  on  Municipal  Corporations,  2d  Ed.,  Sec. 
674,  pp.  541  542. 

''Valid  ordinances  of  municipal  corporations 
are  as  binding  on  the  corporators  and  the  inhab- 

itants of  the  place  as  the  general  laws  of  the 
state  upon  the  citizens  at  large.  The  members  of 
the  council  or  governing  legislative  body,  duly 
assembled  for  the  performance  of  their  legiti- 

mate functions,  when  acting  within  the  confines 

of  their  delegated  authority,  constitute  'a  min- 
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iature  general  assembly,'  and  the  law-making 
power  of  the  state  gives  their  ordinances  the 
force  of  laws  passed  by  the  legislature  of  the 

state." 

Where  the  statute  of  frauds  is  relied  on  by  a  mu- 
nicipal corporation  whose  ordinance  and  resolution 

constitute  its  execution  of  a  contract,  such  ordinance 

and  resolution  are  sufficient  to  satisfy  the  require- 
ments of  the  statute  of  frauds. 

Curtis  vs.  City  of  Portsmouth,  67  N.  E.  506,  SO  Atl. 
439,  440. 

"The  contract  is  not  within  the  statute  of 
frauds,  because  the  records  of  the  city,  contain- 

ing a  copy  of  the  ordinance,  and  the  subsequent 
assignment,  taken  together,  make  it  in  writing. 
The  city  records  of  the  adoption  of  the  ordinance 
constitute  a  note  or  memorandum  in  writing 
sufficient  to  take  the  case  out  of  the  statute  of 

frauds. ' ' 

Greenville  vs.  GreeyiviUe  Waterworks  Co.,  125  Ala. 
625,  27  So.  764,  770. 

"The  statute  of  frauds  was  pleaded  to  the 
whole  complaint.  *  *  *  It  was  competent  for 
the  city  council  to  make  the  contract  without 
committing  its  execution  to  an  agent,  and  to  do 
so  by  means  of  an  ordinance  embodying  its 
terms,  followed  by  their  acceptance  by  the  plain- 

tiff;  and  the  ordinance  in  itself  is  a  sufficient 
writing  to  satisfy  the  statute  of  frauds." 
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Cumberland  Telephone  Co.  vs.  CartwrigJit  Telephone 
Co.,  128  Ky.  395,  108  S.  W.  875,  878. 

"There  is  no  merit  in  appellant's  plea  of  the 
statute  of  frauds.  In  order  for  appellees  to  as- 

sert the  rights  conferred  upon  them  by  the  con- 
tracts between  the  city,  the  fiscal  court,  and  ap- 

pellant, it  was  not  necessary  that  another  and 
independent  writing  should  have  been  entered 
into  between  the  latter  and  appellees ;  and  as  the 
contract  between  appellant  and  the  city  of 
Springfield  was  in  the  form  of  a  printed  and 
published  ordinance,  adopted  by  the  city  coim- 
cil,  and  that  of  appellant,  with  the  fiscal  court, 
was  in  the  form  of  an  order  entered  of  record, 
it  was  not  necessary  that  separate  writings 
should  have  been  entered  into  by  the  parties  to 

make  these,  contracts  binding  on  appellant.  Hav- 
ing accepted  these  contracts  and  enjoyed  the 

franchises  they  granted,  appellant  is  estopped 

to  repudiate  any  of  their  provisions. ' ' 

Smith  Detective  Agency  vs.  Highland  Park,  5  S.  W. 
2d  598,  599  (Tex.  Civ.  App.) 

"In  the  case  of  Texas  Western  Railway  Co. 
vs.  Gentry,  69  Tex.  625,  631,  632,  8  S.  W.  98,  the 
doctrine  was  announced  that  a  resolution 
adopted  by  the  lawfully  constituted  governing 

body  of  a  corporation,  if  intended  as  the  com- 
pletion of  a  contract,  constitutes  such  a  memo- 

randum in  writing  as  satisfies  the  statute  of 
frauds  and  also  the  statute  of  limitations.  Also 
see  Republic  Supply  Co.  vs.  Waggoner  (Tex. 
Civ.  App.),  283  S.  W.  537.  This  doctrine  applies 
to  the  action  of  conmiissioner 's  courts  (see  Gano 
vs.  Palo  Pinto  County,  71  Tex.  99,  102,  8  S.  W. 
635),  and  on  principle  no  reason  appears  why 
it  is  not  equally  applicable  to  the  action  of  gov- 

erning bodies  of  cities  and  towns." 
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McKevitt  vs.  City  of  Sacrmnento,  203  Pac.  132,  137 
(Col.  App.) 

''The  appellants  apparently  take  the  posi- 
tion that  no  contract  between  the  parties  in  the 

instant  case,  or  memorandum  thereof,  was 
signed  by  the  parties  sought  to  be  charged.  In 
that  contention  they  are  mistaken.  The  respond- 

ents made  a  proposition  in  writing,  signed  by 
them,  to  sell  the  land  described.  The  city, 
through  its  commission,  by  resolution  duly 
adopted  and  spread  upon  the  minutes  signed  by 
the  president  of  the  commission,  and  attested  by 
the  city  clerk,  accepted  the  offer.  A  counter 
proposition,  which  provided  for  payment  for  the 
land  with  United  States  Victory  Bonds,  instead 
of  cash,  was  accepted  by  the  respondents  in  a 
writing  filed  with  the  commission.  A  contract 
made  in  such  manner  as  fully  satisfies  the  stat- 

ute of  frauds  as  if  it  had  been  executed  by  the 
officers  or  agents  of  the  municipality,  duly  au- 

thorized. ' ' 

Specific  Performance  Decreed  in  Similar  Cases 

It  is  apparent  from  an  inspection  of  the  authori- 
ties that  provisions  similar  to  Section  28  of  the  fran- 

chise ordinance  are  frequently  included  in  the  city's 
grant.  We  have  been  able  to  find  thirteen  cases  in 

which  the  courts  have  decreed  specific  performance 
of  contracts  arising  from  the  exercise  by  cities 

of  their  option  to  buy  reserved  by  provisions  in  fran- 
chise ordinances.  We  cite  these  cases,  giving  with 

each  case  a  description  of  the  property  on  the 
strength  of  which  the  contract  was  enforced  as  valid 
under  the  statute  of  frauds  and  otherwise : 
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Omaha  vs.  Omaha  Water  Co.,  218  U.  S.  180,  54  L.  Ed. 
991,  162  Fed.  225. 

' '  Said  waterworks. ' ' 

National  Water  Worhs  Co.  vs.  Kansas  City,  62  Fed. 
853,  856. 

"Said  water  works,  including  all  extensions 
and  enlargements  thereof  and  everything  of 
every  nature  and  description  belonging  and  per- 

taining thereto." 

Fayetteville  vs.  Fayetteville  Water  Co.,  135  Fed.  400. 

"Said  system  of  waterworks." 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146  Fed.  8. 

"The  waterworks." 

Ashland  Water  Worhs  Co.  vs.  Ashla,nd,  251  Fed.  492. 

' '  System  of  water  works. ' ' 

Slocum  vs.  North  Platte,  192  Fed.  252,  254. 

"Said  waterworks  and  all  property  con- 
nected therewith  and  necessary  for  the  effective 

operation  of  the  same." 

Bremerton  vs.  Bremerton  Water  Co.,  88  Wash.  362. 

* '  Said  system  of  water  works. ' ' 

Bristol  vs.  Bristol  Waterworks,  19  R.  I.  413,  34  Atl. 
359. 

"Said  waterworks  and  all  pipes,  reservoirs, 
pumps  and  other  property  rights  and  appurte- 

nances connected  with  said  works." 
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Burgesses  of  Huntingdon  vs.  Borough  of  Hunting- 
don, 258  Pa.  St.  250. 

"The  waterworks,  with  all  their  franchises, 

rights  and  property. ' ' 

Town  of  Boonton  vs.  United  Water  Supply  Co.,  88 
N.  J.  Eq.  61,  102  Atl.  454. 

"The  waterworks  system  or  plant  for  sup- 
plying the  inhabitants  of  said  town  with  a  supply 

of  pure  water." 

Valparadso  Water  Co.  vs.  Valparaiso,  33  Ind.  App. 
193,  69  N.  E.  1019. 

"Waterworks." 

Cherryvale  Water  Co.  vs.  Cherryvale,  65  Kan.  219,  69 
Pac.  176. 

"The  works." 

Galena  Water  Co.  vs.  City  of  Galena,  74  Kan.  644, 
87  Pac.  735. 

* '  Said  waterworks  and  appurtenances. ' ' 

It  is  significant  that  in  none  of  these  cases  was 

the  validity  of  the  agreement  under  the  statute  of 

frauds  discussed.  The  question,  however,  was  in- 
volved in  all  of  these  cases.  If  the  contention  ad- 

vanced by  appellee  is  tenable  or  plausible,  it  would 

have  been  raised  in  some  of  these  cases.  We  sub- 
mit that  this  contention  cannot  be  maintained  for 

the  reasons  hereinbefore  set  forth  and  that  this  ques- 
tion is  concluded  in  the  state  of  Washington  by 

Bremerton    vs.    Bremerton    Water    Co.,    88 
Wash.  362. 
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Certainty  of  Agreement 

The  resolution  adopted  by  the  city  of  Hoquiam  on 

the  6th  of  April,  1927,  and  found  in  the  printed  rec- 
ord at  pages  18  and  19,  describes   the   property   as 

follows : 

"The  waterworks  system  of  the  Hoquiam 
Water  Company  of  the  city  of  Hoquiam,  Wash- 

ington, a  corporation,  together  with  all  or  any 
of  the  tools,  machinery  or  property  connected 
thereto,  or  used  therewith,  and  all  extensions 
thereof  and  additions  thereto  or  used  there- 

with." 

It  is  contended  that  because  the  word  ''or"  is  used 

at  two  points  in  the  above  description  the  descrip- 

tion lacks  certainty  and  that  the  contract  is  there- 
fore not  enforceable. 

The  motion  to  dismiss  which  was  sustained  by 

the  District  Court  served  the  purposes  of  a  general 

demurrer.  If  the  city  exercised  its  option  to  buy  any 

property  which  was  pointed  out  in  the  resolution  our 

bill  Yv^as  not  obnoxious  to  demurrer  on  this  ground. 

It  is  perfectly  clear  that  the  city  did  exercise  its  op- 

tion to  purchase  the  water  works  system  and  all  ex- 

tensions thereof  and  additions  thereto.  The  objec- 
tion urged  is  api3licable  in  no  event  to  anything  other 

than  the  tools,  machinery  and  property  connected 

with  the  water  works  system  or  used  therewith. 
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The  language  of  the  resolution  followed  the  lan- 
guage of  Section  28  in  the  franchise  ordinance  as 

found  on  pages  three  and  four  of  the  record.  It  was 

the  legislative  intent  to  give  the  city  the  right  to  ex- 
clude from  its  purchase  any  tools,  machinery  or 

property  which  were  not  properly  a  part  of  the  water 

works  system  and  the  extensions  thereof.  The  city 

did  not  see  fit  to  eliminate  any  of  these  tools,  ma- 

chinery and  properties.  Under  the  term  "water 

works  system"  the  entire  plant  is  comprehended. 
Omaha  vs.  Omaha  Water  Company,  218  U.  S. 

180,  54  L.  Ed.  991. 

No  Remedy  at  Law 

It  is  provided  in  Section  28  of  the  franchise  ordi- 
nance quoted  on  pages  three  and  four  of  the  record 

that  if  the  parties  are  unable  to  agree  as  to  the  price 

to  be  paid  for  the  water  works  system  the  price  shall 

be  determined  by  due  process  of  law.  It  will  not  be 

disputed  that  this  suit  in  equity  constitutes  due  pro- 
cess of  law.  It  is  in  fact  the  only  remedy  available 

to  appellant.  A  proceeding  in  eminent  domain  could 

be  brought  by  the  city  but  not  by  appellant. 

Under  the  laws  of  Washington  it  is  competent  for 

a  condemnor  to  abandon  its  proceeding  in  eminent 

domain  in  case  the  valuation  put  upon  the  property 

proves  unsatisfactory. 

Port  Angeles  Pacific  Company  vs.  Cooke,  38 

Wash.  184,  187-188. 
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For  tills  reason  and  for  the  reasons  set  forth  by 

the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit in 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 

Fed.  8,  14-15, 

a  condemnation  proceeding  does  not  afford  an  ade- 
quate remedy  to  this  appellant. 

On  the  whole  case  we  confidently  submit  that  we 

are  entitled  to  the  remedy  we  are  seeking  and  that 

our  bill  entitles  us  to  be  heard  In  a  court  of  equity. 

Respectfully  submitted, 

McCamant  &  Thompson, 
Theo.  B.  Bruener, 

Solicitors  for  Appellant. 
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APPENDIX 

EXHIBIT  "A" 

Ordinance  No.  89 

All  ordinance  granting  to  Harry  C.  Heermans,  his 
successors  and  assigns,  the  franchise  and  right  to 
construct,  maintain  and  operate  a  system  of 
water  works  in  the  Town  of  Hoquiam,,  County  of 

Chehalis,  and  State  of  Washington,  for  the  pur- 
pose of  conveying  and  distributing  water  through 

the  town  and  for  the  purpose  of  selling  the  same 
to  all  persons,  bodies  and  corporations  desiring 
the  same  and  providing  penalties. 

Be  It  Ordained  by  the   Council  of  the   Town  of 
Hoquiam : 

Section  1.  From  and  after  the  date  of  the  passage 
of  this  ordinance,  and  for  so  long  a  time  as  the  works 
herein  contemplated  and  required  are  maintained 
and  operated  as  a  water  works  system  for  all  the 
purposes  herein  set  forth,  not  exceeding  in  any 

event  the  period  of  fifty  (50)  years,  Harry  C.  Heer- 
mans, hereinafter  called  and  designated  as  Con- 

tractor, his  successors  and  assigns,  shall  have,  and  he 
and  they  are  hereby  granted,  a  franchise  to  build  and 
operate  a  system  of  water  works  and  the  license  of 
laying  water  mains  and  pipes  in  any  and  all  of  the 
avenues,  streets  and  alleys,  waterways,  public 
grounds  and  thoroughfares  in  the  Town  of  Hoquiam, 
County  of  Chehalis  and  State  of  Washington,  for 
the  purpose  of  distributing  and  conveying  water 
throughout  said  town  and  for  the  purpose  of  selling 
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the  same,  under  such  limitations  and  restrictions  as 
are  hereinafter  set  forth,  and  he  and  they  shall  sell 

the  same  to  all  persons,  bodies  or  corporations  desir- 
ing to  purchase  the  same  subject  to  the  provisions, 

limitations  and  restrictions  hereinafter  contained. 

Provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  give  to  said  Contractor,  or 
to  his  successors  or  assigns,  any  exclusive  right  or 
privilege  in  said  town. 

Section  2.  For  the  purpose  of  laying,  repairing, 
keeping  and  maintaining  such  water  mains  and 
pipes,  there  is  hereby  granted  to  said  Contractor,  and 
to  his  successors  and  assigns,  the  right  and  privilege 
of  digging  ditches  and  of  excavating  in  and  upon  any 
and  all  of  the  streets,  avenues  and  alleys,  waterways, 
public  grounds,  thoroughfares  and  ways  in  said  town. 
Provided,  however,  that  said  Contractor  shall  restore 
the  same  to  as  good  condition  as  they  were  before 
such  excavations  were  made. 

Section  3.  The  said  Contractor,  his  successors  or 
assigns,  shall  at  all  times  during  the  existence  of  this 
franchise,  provide  a  full  and  sufficient  supply  of 
water  for  the  use  of  the  said  town  and  the  inhabitants 

thereof  for  fire,  sewerage,  domestic,  manufacturing 
and  public  uses,  which  said  water  shall  be  pure  and 
wholesome  and  fit  for  domestic  use. 

Section  4.  The  works  herein  contemplated  shall 
be  so  constructed  that  the  water  pressure  in  mains 
and  pipes  on  Eighth  street  at  its  junction  with  I 
street  and  at  all  other  points  of  equal  elevation,  shall 
be  maintained  at  not  less  than  eighty  (80)  pounds 
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l^ressure  to  the  square  inch,  for  fire  and  domestic 

purposes;  and  a  greater  pressure  is  hereby  author- 
ized and  permitted,  provided,  however,  that  the  grav- 

ity pressure  shall  not  exceed  two  hundred  and  fifty 
(250)  feet  head.  Nothing  herein  shall  deprive  the 
town  council  of  the  right  to  order  mains  lain  in  any 
of  the  streets  of  Hoquiam,  now  or  in  the  future,  and 

water  to  be  furnished  therein,  as  per  terms  herein- 
after stated,  whatever  the  elevation  of  such  streets 

may  be ;  or  fire  streams  to  be  furnished  for  any  build- 
ing, whatever  its  height  may  be,  not  exceeding,  how- 

ever, the  elevation  to  be  reached  by  the  eighty  pounds 
water  pressure  aforesaid. 

Section  5.  The  said  Contractor,  his  successors  or 
assigns,  shall  construct  and  maintain  a  reservoir  at 

an  elevation  of  not  less  than  one  hundred  and  eighty- 
five  (185)  feet  and  with  a  capacity  of  not  less  than 
three  hundred  and  fifty  thousand  (350,000)  gallons, 
and  shall  lay  a  twelve  (12)  inch  cast  iron  pipe  from 
reservoir  to  a  distributing  point  on  Emerson  Avenue ; 
and  shall  lay  four  (4)  miles  of  additional  mains 
within  the  limits  of  said  town ;  and  such  mains  shall 
be  of  the  following  size :  A  water  main  of  eight  inch 
inside  diameter  on  Emerson  Avenue  from  H  street 

to  Second  street;  an  eight  inch  main  on  '*!"  or  "K" 
streets  from  Eleventh  street  to  Emerson  avenue ;  an 

eight  inch  main  on  Eighth  street  from  ''I"  street; 
all  other  mains  for  fire  purposes  to  be  not  less  than 
six  (6)  inches  in  diameter  and  to  be  located  by  the 
council  of  the  Town  of  Hoquiam ;  provided,  however, 
that  a  reservoir  of  larger  capacity  and  larger  sizes 
of  water  mains  and  greater  quantities  may  be  used  in 
the  streets  of  the  said  town  at  the  option  of  the  Con- 

( Exhibit  "A") 



108 

tractor,  his  successors  or  assigns.  But  is  agreed, 
however,  that  pipes  of  smaller  diameter  than  six  (6) 

inches  may  be  laid  in  the  streets  for  domestic  or  man- 
ufacturing purposes  by  said  Contractor,  his  succes- 

sors and  assigns. 

Section  6.  The  said  Contractor,  his  successors 
and  assigns,  shall  place  upon  and  connect  with  the 
said  four  miles  of  mains  herein  provided  for,  at 

points  to  be  hereafter  designated  by  the  town  coun- 
cil of  said  Hoquiam,  twenty  -  five  hydrants  for  fire 

purposes,  to  be  paid  for  by  the  town  as  provided  for 
in  an  ordinance  supplemental  hereto;  and  he  shall 
maintain  said  hydrants  while  the  same  are  paid  for 
by  the  town,  the  threads  on  the  nozzle  thereof  to  be 
as  directed  by  the  town  council  and  said  hydrants 

shall  have  double  nozzles  and  shall  be  non-freezing 
and  of  an  approved  pattern.  And  any  additional 

hydrant  that  may  be  hereafter  ordered  by  said  coun- 
cil to  be  placed  on  said  four  miles  of  mains  shall  be 

paid  for  by  said  town  at  such  price  as  may  be  adopted 
in  the  supplemental  ordinance  to  be  hereafter 
adopted  by  said  council. 

Section  7.  The  said  Contractor  and  his  successors 

and  assigns  are  hereby  required  to  lay  and  maintain 
within  the  limits  of  said  town  in  addition  to  the  said 

four  miles  of  mains  hereinbefore  provided  for,  water 
mains  of  proper  size  upon  such  streets  as  the  council 
shall  from  time  to  time  determine  and  direct;  and 
shall  place  and  maintain  and  connect  with  said  water 

system  one  hydrant  for  each  one-eighth  of  a  mile  of 
mains  so  ordered,  said  hydrant  and  nozzles  to  be  of 

the  pattern  hereinbefore  described;  provided,  how- 
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ever,  that  the  council  shall  first  contract  to  pay  said 
Contractor,  his  successors  and  assigns,  for  the  use  of 
each  of  said  hydrants  the  stipulated  price  for  use  of 
same  to  be  agreed  on  in  an  ordinance  supplemental 
hereto.  The  town  council  may  order  the  change  of 
location  of  any  hydrant  of  said  four  miles  of  pipes 
in  this  ordinance  provided  for  at  any  time  but  such 
change  shall  be  made  at  the  expense  of  the  town. 

Section  8.  All  mains  and  pipes  shall  be  covered 
by  at  least  one  foot  of  sawdust  or  other  sufficient 
material,  and  shall  be  laid  under  the  supervision  of 
the  street  commissioner  of  said  town  under  direction 

of  the  council,  and  all  repairs  and  extensions  of  said 

mains  and  pipes  shall  be  made  under  the  same  super- 
vision as  to  grade  and  covering. 

Section  9.  All  water  which  may  be  ordered  by  the 

said  council  of  Hoquiam  for  use  of  any  and  all  build- 
ings, owned  or  occupied  solely  by  the  town  for  muni- 
cipal pur230ses  and  buildings  occupied  for  school  pur- 

poses, and  water  for  the  use  of  fire  companies  for 

practice  and  drill  (the  same  to  be  used  with  reason- 
able economy)  ;  and  for  two  public  drinking  stands 

for  man  and  beast,  to  be  located  by  said  council,  shall 
be  furnished  by  said  Contractor,  his  heirs  or  assigns, 
at  such  price  per  annum  as  may  be  hereafter  agreed 

upon;  provided,  however,  that  the  said  water  re- 
quired for  such  public  buildings  or  school  buildings 

shall  not  be  allowed  to  run  to  waste,  and  that  said 
water  for  use  of  fire  companies  for  practice  and  drill 
shall  be  used  only  under  the  direction  of  the  chief  of 
fire  department  of  said  town,  and  shall  not  exceed 
the  running  of  water  from  hydrants  through  hose 
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pipes  one  hour  per  week,  and  provided  further,  that 

all  damages  to  hydrants  or  to  the  water  system  cre- 
ated by  firemen  in  practice  shall  be  paid  for  by  the 

town ;  and  provided  further,  that  for  fire  protection 
and  the  use  of  the  hydrants  and  water  in  drill,  and 
13ractice  of  firemen  as  hereinbefore  provided,  and  at 
time  of  fires,  and  for  hydrants  on  all  extensions  of 
water  works  ordered,  said  town  shall  contract  to  pay 
an  annual  rental  for  each  and  every  hydrant  before 
using  the  same  and  on  the  terms  and  conditions  to 
be  agreed  upon  hereafter. 

Section  10.  In  case  of  damage  by  the  elements, 
unavoidable  accidents  to  said  works,  or  breakage  of 
machinery,  reasonable  time  shall  be  given  to  said 
Contractor  or  his  successors  or  assigns  to  repair  such 

damage,  and  he  or  the}^  sliall  receive  no  pay  from  the 
town  for  any  time  during  which  he  or  they  fail  to 
furnish  water  for  the  purpose  in  this  franchise 
stated. 

Section  11.  The  water  system  and  works  herein 
contemplated  shall  be  so  constructed  and  maintained 
as  to  interfere  as  little  as  possible  mth  the  rights  and 
property  of  others,  and  any  damage  by  negligence  in 
management  resulting  from  said  system  of  works  or 
the  erection  or  construction  and  operation  thereof, 
shall  be  repaired  and  paid  for  by  the  said  Contractor, 
his  successors  or  assigns. 

Section  12.  The  said  Contractor,  his  heirs  or  as- 
signs, shall  begin  work  within  the  To^vn  of  Hoquiam 

on  the  plant  herein  contemplated,  not  later  than  May 
30th,  1898,  and  the  system  shall  be  completed  and  in 
readiness    for   the    conveyance  and  distribution  of 
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water  through  the  four  miles  of  mains  heretofore 
l^rovided  for,  before  the  30th  day  of  September, 
1898.  The  system  herein  contemplated  is  to  consist 
of  a  reservoir  and  gravity  system;  the  reservoir  to 

be  supplied  by  gravity  or  adequate  pumping  ma- 
chinery. 

Section  13.  The  charges  for  water  furnished  to 
any  person  or  persons,  bodies  or  corporations,  in  the 
Town  of  Hoquiam,  shall  not  exceed  the  following 
rates : 

House  Rates 

Private  houses  for  one  family  of  eight  rooms  or 
less  per  month,  $1.50. 

Private  houses  for  one  family  of  more  than  eight 
rooms,  per  month,  $2.00. 

Additional  Chaeges 

Each  private  bath  tub,  additional  33  1-3  cents  per 
month. 

Each  private  wash  basin,  33  1-3  cents  per  month. 

Each  private  urinal,  33  1-3  cents  per  month. 

Each  private  water  closet,  33  1-3  cents  per  month. 

For  irrigating  lawns  and  grounds,  for  each  lot 
having  fifty  feet  or  less  frontage,  for  the  months  of 

April,  May,  June,  July,  August,  September  and  Oc- 
tober, $1.00  per  month;  provided,  however,  that  the 

rate  for  private  houses  for  one  family  shall  be  re- 
duced to  not  more  than  $1.25  per  month,  whenever 
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the  population  of  said  town  shall  increase  to  2,000 

]jersons ;  and.  provided  further,  that  the  rate  for  pri- 
vate houses  for  one  famity,  shall  be  reduced  to  not 

more  than  $1.00  per  month  whenever  the  population 
of  said  town  shall  increase  to  3000  persons ;  the  rate 

for  bath-tubs,  wash  basins,  urinals  and  water  closets 
to  remain  as  above  stated  and  to  be  additional  to  the 

house  rate.  Any  person,  body  or  corporation  apply- 
ing for  the  same  where  the  rate  exceeds  $18.00  per 

year,  shall  be  entitled  to  purchase  for  use  ux)on  his 
or  their  service  pipes  a  water  meter  at  his  or  their 

own  cost  and  ex^Dense;  and  whenever  the  said  Con- 
tractor, his  successors  or  assigns,  shall  have  good  rea- 

son to  believe  that  any  customer  is  using  water  waste- 
fully,  said  Contractor  or  his  successors  or  assigns 
shall  be  entitled  to  place  a  meter,  at  his  or  their  own 

cost  and  expense,  upon  the  service  pipes  of  such  con- 
sumer and  charge  such  consumer  at  meter  rates  here- 

after set  forth. 

In  all  cases  where  meters  are  purchased  by  the 

consumer  for  use  on  service  pipes,  the  said  Con- 
tractor, his  successors  and  assigns,  shall  have  the 

right  to  designate  the  style  and  make  of  meter  to  be 

used,  provided  that  such  meters  be  of  standard  make ; 

and,  all  meters  used  on  the  works  herein  contem- 
plated shall  be  kept  in  good  working  condition  and 

repaired  at  the  expense  of  the  owner,  and  in  all  cases 
where  meters  are  used  the  minimum  rate  for  water 

shall  not  be  less  than  one  dollar  per  month. 
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When  meters  are  used,  the  charge  for  water  shall 
not  exceed  the  following  rates,  viz. : 

General  Meter  Rates  for  Ael  Purposes 

Per  Quarter  of  Three  Months — For : 

First  10,000  gallons  per  quarter,  50  cents  per 
thousand  gallons. 

Second  10,000  gallons  per  quarter,  45  cents  per 
thousand  gallons. 

Third  10,000  gallons  per  quarter,  40  cents  per 
thousand  gallons. 

Fourth  10,000  gallons  per  quarter,  36  cents  per 
thousand  gallons. 

Fifth  10,000  gallons  per  quarter,  32  cents  per 
thousand  gallons. 

Second  50,000  gallons  per  quarter,  30  cents  per 
thousand  gallons. 

For  manufacturing  purposes  20  cents  per  thou- 
sand gallons  in  all  cases  where  the  quantity  used 

shall  exceed  one  hundred  thousand  gallons  per 
quarter. 

For  other  purposes  not  provided  for  in  this  sec- 
tion the  said  Contractor,  his  successors  and  assigns 

shall  make  special  rates ;  but  in  no  case  shall  the  same 

be  in  excess  proportionately  to  the  rates  hereinbe- 
fore prescribed. 

Special  rules  and  regulations  for  the  use  of  water 
may  be  made  by  the  Contractor  or  his  successors  or 
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assigns ;  but  the  same  shall  be  reasonable  and  not  in- 
consistent with  the  terms  or  conditions  herein  pro- 

vided. 

Section  14.  The  said  Contractor,  his  successors  or 
assigns,  shall  have  full  management  and  control  of 
said  works  and  have  the  right  to  place  stop  valves, 
and  valve  boxes  on  the  water  mains  and  upon  the 

service  i^ipes  when  necessary;  and  the  right  to  re- 
quire payment  of  water  rates  in  advance;  the  right 

to  shut  off  the  water  from  a  delinquent  consumer  or 
one  who  wastes  the  water ;  and  in  general  to  exercise 

the  usual  rights  and  privileges  necessary  to  the  oper- 
ation of  a  city  water  works  system  as  herein  contem- 

plated; but  in  no  case  shall  the  owner  of  premises 
be  obliged  to  pay  for  water  which  he  has  not  agreed 
personally  to  pay,  nor  shall  his  premises  be  shut  off 
from  water,  for  the  reason  that  some  occupant 
thereof  had  failed  to  pay  water  rates  thereon. 

Section  15.  The  right  is  hereby  reserved  by  the 
town  to  govern  by  resolution  or  ordinance  to  be 
13assed  or  enacted  from  time  to  time,  the  general  use 
of  said  hydrants  and  the  control  and  care  thereof  for 
the  purpose  in  this  contract  mentioned. 

Section  16.  The  town  council,  or  any  conmiittee 
thereof,  or  any  officer  by  such  council  authorized, 
shall  at  all  times  have  free  access  to  the  works  and 

system  constructed  under  this  franchise  for  the  pur- 
pose of  inspecting,  examining  or  testing  the  same  or 

any  part  or  portion  thereof,  or  the  water  running 
therein. 
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Section  17.  The  said  town  hereby  reserves  the 
right,  and  it  shall  have  the  power,  in  case  of  an 
emergency  by  fire,  to  cause  the  nse  of  water  by  all 
private  parties  to  be  discontinued  for  such  time  as  a 
fire  may  continue  or  the  emergencies  created  by  the 
fire  may  demand. 

Section  18.  It  is  hereby  expressly  provided  that 
if  at  any  time  during  the  period  herein  mentioned, 
the  said  Contractor,  his  successors  or  assigns,  shall 

fail  to  comply  with  the  terms  of  this  contract,  or  ordi- 
nance, the  town  council  of  said  town  of  Hoquiam 

shall  have  the  right  and  such  power  is  hereby  re- 
served to  amend,  modify,  or  repeal  this  ordinance 

and  declare  the  same  as  well  as  any  contract  made 
with  the  said  Contractor,  his  successors  or  assigns, 
concerning  the  said  works  or  water  or  equipments 
pertaining  to  the  same,  null,  void  and  of  no  effect; 
})rovided,  however,  that  a  written  notice  shall  be 
given  the  said  Contractor,  his  successors  or  assigns, 
stating  the  nature  of  the  complaint  and  reasonable 
time  be  given  to  him  or  them  to  remedy  or  repair  or 
make  good  such  failure  as  is  complained  of. 

Section  19.  When  the  said  Contractor,  or  his  suc- 
cessors or  assigns,  shall  have  completed  the  system 

herein  contemplated,  he  or  they  shall  notify  the  town 
council  of  said  Town  of  Hoquiam  of  such  completion ; 

whereuj^on  said  council  shall  within  ten  days  there- 
after examine,  inspect  and  test  said  system  and 

works  and  if  found  to  be  in  compliance  with  the  pro- 
visions herein,  accept  the  same  as  in  full  compliance 

with  the  terms  of  this  franchise ;  such  test,  so  far  as 
fire  streams  are  concerned,  shall  be  made  by  forcing 
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i!our  one-inch  streams  through  one  hundred  feet  of 
hose  each,  at  one  and  the  same  time  under  the  pres- 

sure hereinbefore  provided. 

Section  20.  Any  person  except  those  who  are  au- 
thorized by  the  Contractor,  his  successors  or  assigns, 

or  the  town  council  of  Hoquiam,  who  shall  in  any 

way  disturb,  interfere  or  meddle  with  any  main,  hy- 
drant connection,  valve,  service  pipe,  foundation, 

reservoir,  well,  building,  machinery  or  any  other 

property,  or  by  any  means  pollute  or  defile  any  res- 
ervoir, spring,  stream  or  source  of  water  supply,  or 

any  hydrant,  fountain,  receptacle,  receiving  water 
from  such  work  within  the  limits  of  the  said  town, 

shall  be  deemed  guilty  of  a  violation  of  this  ordi- 
nance. 

Section  21.  In  case  of  fire,  any  person  who  shall 
attempt  to  hold  possession  of  any  hydrant,  or  who 
shall,  having  a  key  to  such  hydrant  in  his  possession, 
or  under  his  control,  refuse  to  turn  over  or  furnish 
said  key  so  that  the  water  may  be  turned  off  at  the 
proper  time,  shall  be  deemed  guilty  of  a  violation  of 
this  ordinance. 

Section  22.  Any  person  violating  any  of  the  pro- 
visions of  this  ordinance  shall,  on  conviction  before 

the  Justice  of  the  Peace,  or  Police  Justice,  or  judge 

of  said  town,  be  punished  by  a  fine  of  not  more  than 
$50.00  or  by  imprisonment  in  the  town  jail  of  not 
more  than  ninety  days,  or  both. 

Section  23.  Whenever  the  word  ''street"  in  this 
ordinance  is  used,  it    shall    be  construed   to   mean 
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streets,  alleys,  avenues,  ways,  thoroughfares,  public 
grounds,  and  water  ways. 

Section  24.  No  provision  contained  herein,  re- 
specting the  size  of  the  mains  or  pipes  or  the  pressure 

to  be  maintained,  shall  be  construed  to  release  or 
evade  the  obligations  of  the  contractor,  or  his  heirs 

or  assigns,  to  furnish  at  all  times,  a  full  and  suffi- 
cient supply  of  water  for  the  use  of  all  the  inhabi- 
tants thereof,  for  domestic  and  other  purposes. 

Section  25.  Those  acts  required  by  this  ordi- 
nance to  be  performed  by  the  town  council  such  as 

the  location  of  pipes,  mains  and  hydrants  in  the 

streets,  shall  be  done  in  time  not  to  delay  the  order- 
ing of  the  material  or  in  any  way  to  delay  or  hinder 

said  contractor,  his  successors  or  assigns. 

Section  26.  The  water  furnished  to  the  said 

town,  under  the  provisions  of  this  ordinance,  may  be 

taken  from  the  running  streams  of  the  hills  or  moun- 
tains, at  a  point  above  where  sewerage  or  drainage 

can  reach  it  or  in  any  manner  pollute  the  water. 

Section  27.  Within  thirty  days  after  the  ordi- 
nance shall  be  passed  the  said  contractor,  his  suc- 

cessors or  assigns,  shall  file  with  the  clerk  of  the  town 
his  acceptance  in  writing  of  all  the  terms,  conditions, 
provisions  and  limitations  of  this  ordinance,  which 

acceptance  shall  be  duly  recorded  in  the  official  rec- 
ords of  the  town.  And  if  said  acceptance  shall  not 

be  so  filed,  or  if  said  works  shall  not  have  been  built 
within  the  time  specified  herein,  in  that  event  or 
either  event  this  ordinance  shall  thereupon  become 
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wholly  inoperative  and  void,  time  being  hereby  de- 
clared to  be  the  essence  of  this  contract  herein  set 

forth ;  and  in  such  event  of  failure  in  either  respect, 
all  rights,  privileges  and  licenses  shall  be  void,  null 
and  of  no  effect  whatsoever. 

Section  28.  The  Town  of  Hoquiam  shall  have  the 

right  to  purchase,  anything  to  the  contrary  notwith- 
standing herein,  the  water  works  system  herein  pro- 

vided for,  together  with  all  or  any  of  the  tools,  ma- 
chinery or  j)roperty  connected  thereto  or  used  there- 

with, and  all  extensions  thereof  and  additions 
thereto,  fifteen  years  after  the  completion  of  the 
same,  at  a  price  to  be  agreed  upon  by  said  town  and 
the  owners  thereof ;  and  in  case  the  town  and  owners 

thereof  cannot  agree  to  a  price  to  be  paid  there- 
for, then  a  price  to  be  fixed  by  due  jDrocess 

of  law;  provided,  however,  that  said  town  shall 
give  the  owner  or  owners  or  his  or  her  or  their 
agent,  at  least  one  year  previous  to  the  expiration  of 
said  fifteen  years  notice  of  the  desire  of  the  town  to 
purchase  the  same;  and  every  five  years  after  said 
fifteen  years,  said  town  shall  have  a  like  privilege  to 
purchase  the  same  by  giving  a  like  notice  to  said 
party  or  parties  of  at  least  one  year. 

Section  29.  All  other  ordinances  in  conflict  with 
this  ordinance  as  well  as  Ordinance  No.  68  of  the 

Town  of  Hoquiam  are  hereby  repealed. 

Section  30.  In  consideration  of  the  great  advan- 
tages resulting  to  the  town  at  the  time  of  the  adop- 

tion of  this  ordinance  by  the  construction  and  oper- 
ation of  the  works  herein  proposed  and  in  view  of  the 

difficulty  had  to  secure  capital  therefor,  it  is  hereby 
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declared  to  be  the  policy  of  said  town  not  to  grant 
franchises  for  water  works  purposes  to  applicants 
applying  therefor  to  cover  small  districts  within  the 

limits  of  said  town.  And  any  and  all  grants  or  fran- 
chises for  the  sale  or  distribution  of  water,  express 

or  implied,  heretofore  given  or  allowed  by  the  Town 
of  Hoquiam,  or  any  of  the  officials  thereof,  are 

hereby  annulled  and  repealed;  such  repeal  and  an- 
nulment to  take  effect  on  the  completion  of  the  works 

herein  contemplated. 

Section  31.  This  ordinance  shall  take  effect  from 

and  after  the  date  of  its  publication,  the  date  of 
which  shall  be  hereunto  attached. 

Passed  the  comicil  April  19th,  1898. 

Date  of  publication.  May  26th,  1898. 

Signed,  James  A.  Karr,  Mayor.. 

Attest : 

F.  G.  Tilly,  Town  Clerk. 

(Seal  of  Town  of  Hoquiam) 
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EXHIBIT  ''B" 
Ordinance  No.  1291 

An  ordinance  specifying  and  adopting  a  system  or 

plan  for  the  acquisition  and  construction  of  a  mu- 
nicipal water  works  system  for  the  City  of  Ho- 

quiam,  Washington,  declaring  the  estimated  cost 

thereof  as  near  as  may  he,  providing  for  the  issu- 
ance and  sale  of  bonds  to  pay  the  cost  thereof,  and 

submitting  the  matter  for  ratification  or  rejection 
to  the  qualified  voters  of  said  City  at  a  special 
election  to  be  held  therein  on  Saturday,  April  7, 
1928. 

Whereas,  the  City  Council  of  the  City  of  Ho- 
quiam,  Washington,  deems  it  advisable  that  said  city 

acquire  and  construct  a  municipal  water  works  sys- 
tem for  the  purpose  of  furnishing  such  city  and  the 

inhabitants  thereof  with  an  ample  supply  of  water, 

pursuant  to  the  system  or  plan  therefor  in  this  ordi- 
nance specified  and  adopted: 

Now,  Therefore,  Be  It  Ordained  By  the  Mayor 
AND  City  Council  of  the  City  of  Hoquiam, 
AS  Follows: 

Section  1.  The  City  of  Hoquiam  hereby  specifies 
and  adopts  the  system  or  plan  hereinafter  set  forth 
for  the  acquisition  and  construction  by  said  city  of 
a  municipal  water  works  system. 

Item  1.  That  said  city  acquire,  by  condemnation 
and/or  purchase,  the  existing  water  works  system 

which  system  now  supplies  said  city  with  water,  in- 
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eluding  the  rights  of  the  owner  of  said  system,  under 
any  franchises  to  construct,  maintain  and  operate 
said  existing  system,  and  also  including  all  water 
rights,  lands,  rights  of  way,  easements,  diversion 

dams  and  intake  structures,  pipe  lines,  trestles,  pro- 
tecting works,  pumping  plants,  reservoirs,  distri- 

bution pipe  lines,  service  pipes,  water  meters,  hy- 
drants, and  all  other  property  and/or  property 

rights,  structures,  machinery,  equipment  or  appurt- 
enances constituting  and/or  being  part  of  said  exist- 

ing system  and/or  being  used  in  connection  there- 
with. 

Item  2.  That  said  city  acquire,  by  condemnation 
and/or  purchase,  a  site  or  approximately  ten  acres 
along  the  banks  of  the  west  branch  of  the  Hoquiam 
River  in  Section  4,  Township  18  North,  Range  10 
West,  Willamette  Meridian  in  said  Grays  Harbor 
County,  and  on  said  site  construct  suitable  diversion 
works  to  divert  the  waters  of  said  stream  by  means 

of  a  gravity  pipe  line,  to  be  known  as  the  "West  Ho- 
quiam Line,"  of  approximately  three  million  gal- 

lons daily  capacity,  which  line  shall  be  constructed 

through,  over  and  upon  suitable  rights  of  way  there- 
for to  be  acquired  to  a  point  of  discharge  into  the 

present  Davis  Creek  pipe  line  of  said  existing  system 
in  Section  9,  Township  18  North,  Range  10  West, 
Willamette  Meridian,  in  said  County. 

Item  3.  That  said  city  acquire,  by  condemnation 
and/or  purchase,  a  site  of  approximately  twenty 

acres  along  the  banks  of  the  Middle  Fork  of  the  Ho- 
quiam River,  near  its  confluence  with  Junction 

Creek,  in  Section  14,  Township  18  North,  Range  10 
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West,  Willamette  Meridian  and  on  said  site  con- 
struct suitable  diversion  works  to  divert  the  waters 

of  said  stream  by  means  of  a  20  inch  gravity  pipe 

line,  to  be  known  as  the  "Middle  Fork  Line,"  of  ap- 
proximately three  million  gallons  daily  capacity, 

which  line  shall  be  constructed  through,  over  and 
upon  suitable  rights  of  way  therefor  to  be  acquired 
a  distance  of  approximately  9000  feet  to  a  point  of 
discharge  into  the  present  Davis  Creek  pipe  line  in 

Section  22,  Township  18  North,  Range  10  West,  Wil- 
lamette Meridian. 

Item  4.  That  a  direct  connection  be  made  between 

the  two  existing  reservoirs  of  said  existing  system  by 
means  of  a  pipe  line,  to  be  constructed,  from  the  end 

of  the  present  eighteen  inch  pipe  line  of  said  exist- 
ing system  at  Lincoln  St.,  in  said  city  to  the  structure 

kno\vn  as  Reservoir  No.  2  of  said  existing  system. 

Item  5.  That  said  city  acquire,  by  condemnation 

and/or  purchase,  a  suitable  site  near  Pumping  Sta- 
tion No.  1  of  said  existing  system,  in  Section  3, 

Township  17  North,  Range  10  West,  Willamette  Me- 
ridian, Grays  Harbor  County,  Washington,  and  on 

such  site  construct  and  install  adequate  sedimenta- 
tion basin  or  basins,  rapid  sand  filtration  plant,  clear 

water  receiving  well,  pumping  units  and  other  struc- 
tures, machinery,  devices  and  equipment  necessary 

for  the  thorough  purification  of  the  water  to  be  dis- 
tributed to  consiuners,  in  accordance  with  modern 

engineering  practice  and  established  public  health 

requirements,  and  that  said  existing  system  be  con- 
nected with  said  filtration  plant. 
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Section  2.  That  the  estimated  cost  of  the  system 
with  its  additions  and  improvements  specified  and 
adopted  in  Section  1  of  this  Ordinance,  including 
the  existing  water  system  and  all  proposed  extensions 
and  additions  thereto  is  hereby  declared  as  near  as 
may  be  to  be  the  sum  of  $700,000. 

Section  3.  That  to  procure  moneys  to  acquire  and 

construct  said  municipal  water  works  system,  pur- 
suant to  the  aforesaid  system  or  plan  therefor,  said 

city  shall  issue  its  general  negotiable  coupon  bonds 
in  the  principal  sum  of  $100,000  and  bonds  payable 
solely  from  the  revenues  of  said  municipal  water 
works  system  in  the  principal  sum  of  not  exceeding 
$600,000. 

Said  general  bonds  shall  bear  interest  at  a  rate 

not  exceeding  6  per  cent  per  annum,  payable  semi- 
annually, and  shall  mature  serially  in  varying  an- 

nual amounts  beginning  two  years  and  ending 

twenty  years  after  date  thereof,  and  the  vari- 
ous annual  maturities  shall  (as  nearly  as  prac- 

ticable) be  in  such  amounts  as  will,  together  with  in- 
terest upon  all  such  general  bonds,  be  met  by  an  equal 

annual  tax  levy  for  the  payment  of  such  bonds  and 
interest.  Prior  to  the  issuance  of  such  bonds  said 

city  shall  by  ordinance  fix  the  form,  date,  interest 
rate,  place  of  payment,  denominations,  and  definite 
annual  maturities  thereof. 

Said  $600,000  revenue  bonds  shall  bear  interest  at 

a  rate  not  exceeding  6  per  cent  per  annum,  payable 

semi-annually,  and  shall  mature  serially  in  varying 
annual  amounts  beginning   two   years   and   ending 
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twenty-five  years  after  date  thereof,  and  the  various 
annual  maturities  shall  (as  nearly  as  practicable)  be 
in  such  amounts  as  will,  together  wdth  interest  on  all 

such  revenue  bonds,  be  met  by  an  equal  annual  re- 
quirement for  the  payment  of  principal  and  interest ; 

provided,  however,  that  such  revenue  bonds  need  not 
be  issued  in  denominations  of  less  than  one  thousand 
dollars  each. 

Said  revenue  bonds  may  be  issued  in  one  series, 
all  bearing  the  same  date,  or  may  be  issued  in  two  or 
more  series  bearing  different  dates.  If  issued  in  two 
or  more  series  the  City  shall  by  ordinance  fix  the 
amount  of  each  series  and  the  definite  annual  ma- 

turities thereof.  The  bonds  of  each  series  shall  ma- 
ture serially  in  varying  annual  amounts  beginning 

two  years  and  ending  twenty-five  years  after  date 
thereof,  and  the  annual  maturities  shall  (as  nearly 
as  practicable)  be  in  such  amounts  as  will,  together 
with  interest  upon  all  bonds  of  that  series,  be  met  by 
an  equal  annual  requirement  for  the  pajonent  of  the 
principal  and  interest  of  the  bond  of  that  series. 
Prior  to  the  issuance  of  any  such  revenue  bonds,  the 
City  shall  by  ordinance  fix  the  form,  date,  interest 
rate,  place  of  payment  and  other  details  thereof. 

Both  said  $100,000  general  bonds,  and  said  $600,- 
000  revenue  bonds  shall  be  payable,  both  principal 
and  interest,  in  Gold  Coin  of  the  United  States  of 
the  present  standard  of  weight  and  fineness,  at  the 
office  of  the  City  Treasurer,  or  at  the  Fiscal  Agency 
of  the  State  of  Washington  in  New  York  City,  at 

holder's  option. 
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Said  $600,000  revenue  bonds  shall  be  payable, 
both  principal  and  interest,  solely  from  a  special 

fund  hereby  created  and  designated  "Hoquiam  Mu- 
nicipal Water  Works  Fund,"  which  fund  is  to  be 

drawn  upon  for  the  sole  purpose  of  paying  the  prin- 
cipal and  interest  of  said  revenue  bonds.  From  and 

after  the  date  of  the  issuance  of  said  revenue  bonds, 
and  so  long  thereafter  as  any  bond  obligations  are 
outstanding  against  said  fund,  the  City  Treasurer  of 
said  city  shall  set  aside  and  pay  into  such  fund,  thirty 
days  prior  to  the  respective  dates  on  which  interest, 
or  principal  and  interest,  of  said  revenue  bonds  shall 
become  due  and  payable,  certain  fixed  amounts  out 
of  the  gross  revenues  of  the  municipal  water  works 

system  of  said  city,  including  all  additions  and  bet- 
terments thereto  and  extensions  thereof,  equivalent 

to  the  respective  amounts  of  interest,  of  principal 
and  interest,  as  the  case  may  be,  so  falling  due  upon 
all  revenue  bonds  issued  hereunder  and  then  out- 

standing, and  said  gross  revenues  are  hereby  pledged 
to  such  payments,  which  shall  constitute  a  charge 
upon  said  gross  revenues  prior  and  superior  to  all 

other  charges  whatsoever,  except  the  cost  of  main- 
taining and  operating  said  system. 

The  City  Treasurer  is  hereby  directed  to  make 
payment  of  such  bonds  and  interest  thereon,  as  the 
same  fall  due,  from  the  moneys  in  said  fund,  and  the 
payment  of  said  bonds,  and  interest  thereon,  is 
hereby  declared  ̂ to  be  the  only  charge  which  has 
been  made  upon  said  fund,  or  ever  will  be  made 
thereon,  until  all  of  said  bonds  and  interest  thereon 
have  been  paid. 
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Said  city  does  hereby  declare  that  in  fixing  the 
amounts  to  be  j^aid  into  said  fund,  as  aforesaid,  it 
has  ascertained  and  determined  that  no  proportion 
or  part  of  said  gross  revenues  has  previously  been 
pledged  as  a  fund  for  the  payment  of  any  bonds, 
warrants  or  other  indebtedness ;  that  it  has  exercised 

due  regard  to  the  cost  of  the  ojjeration  and  mainte- 
nance of  said  municipal  water  works  system,  and 

that  said  city  has  not  hereby  obligated  and  bound 
itself  to  set  aside  into  such  special  fund  a  greater 
amount  of  such  gross  revenues  than  in  its  judgment 
will  be  available  over  and  above  such  costs  or  main- 

tenance and  operation. 

Said  city  hereby  binds  itself  not  to  sell,  lease  or  in 
any  manner  dispose  of  said  system,  or  any  additions 
or  betterments  thereto  and  extensions  thereof,  until 
all  obligations  outstanding  against  or  payable  from 
said  special  fund  hereby  created  shall  have  been  paid 
in  full,  or  until  a  sum  sufficient  to  make  such  full 
payment  has  been  placed  in  said  special  fund. 

Said  city  further  binds  itself  to  establish,  from 
time  to  time,  and  maintain  such  rates  for  water  as 

will  provide  sufficient  revenues  to  operate  and  main- 
tain said  system,  and  all  additions  and  betterments 

thereto  and  extensions  thereof,  and  to  meet  the  pay- 
ments which  said  city  has  pledged  to  be  set  aside  and 

paid  into  said  special  fund. 

Section  4.  A  special  election  is  hereby  called  to 
be  held  in  said  city,  and  the  several  established  voting 
precincts  therein,  on  Saturday,  April  7,  1928.  At 

said  special  election  there  shall  be  submitted,  for  rat- 
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ification  or  rejection,  to  the  qualified  voters  of  said 
city,  the  proposition  of  acquiring  and  constructing 

the  aforesaid  municipal  water  works  system,  pursu- 
ant to  the  system  or  plan  specified  and  adopted  by 

this  ordinance,  and  the  issuance  of  bonds  to  pay  the 
cost  thereof,  as  provided  for  in  this  ordinance. 

Notice  of  said  election  shall  be  given  as  required 

by  law,  and  said  election  shall  be  conducted  as  re- 
quired by  law. 

The  Council  shall  by  resolution  designate  the 
polling  places  for  said  election  in  each  of  the  several 
established  precincts  of  said  city ;  shall  designate  and 
ai3point  the  election  officials  to  conduct  said  election 
in  each  of  such  precincts;  shall  prescribe  the  form 

of  ballot  to  be  used  at  said  election  and  shall  pre- 
scribe the  form  of  notice  of  said  election. 

Passed  and  Approved  on  March  7,  1928. 

Geo.  Brault,  Mayor. 

Attest :  Wera  J.  Neick,  City  Clerk. 

Published  in  the  city  official  newspaper  on  March 
9, 1928. 
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IN  THE 

United  States  Circuit 

Court  of  Appeals  . 
For  the  Ninth  Circuit 

OREGON- WASHINGTON  WATER  SERVICE 
COMPANY,  a  corporation, 

Plaintiff  and  Appellant 
vs. 

CITY  OF  HOQUIAM,  a  Corporation;  GEORGE 
BRAULT  as  Mayor  of  the  said  City  of  Hoquiam; 
FRED  A.  HUBBLE,  E.  D.  MILBRAD,  OLAF 
OBERG;  G.  R.  RUDESILL,  C.  STUART  POLSON, 
W.  STRITTMATTER,  ROBERT  ROBERTSON  Jr., 
MARTIN  F.  SMITH,  A.  H.  ANDERSON,  TRUMAN 
0.  KELLOGG,  K.  C.  BERG,  J.  E.  BRITE,  as  Council- 
men  of  said  City  of  Hoquiam, 

Defendants  and  Appellees. 
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IN  THE 

United  States  Circuit 

Court  of  Appeals 
For  the  Ninth  Circuit 

OREGON- WASHINGTON  WATER  SERVICE 
COMPANY,  a  corporation, 

Plaintiff  and  Appellant 
VS. 

CITY  OF  HOQUIAM,  a  Corporation,  et  al, 

Defendants  and  Appellees. 

The  appellees.  City  of  Hoquiam,  and  its  officials, 

rely  upon  the  following  points  to  affirm  the  decree 

appealed  from: 

POINTS. 

I. 

The  complaint  does  not  show  that  the  city  of  Ho- 

quiam ever  agreed  to  purchase  the  waterworks  sys- 
tem; the  notice  of  desire  to  purchase  merely  gave  the 

city  the  right  to  purchase,  but  did  not  bind  it  to  do 

so.  The  ordinance  authorizing  an  election  to  vote 

bonds  to  provide  funds  for  the  purchase  or  condem- 



nation  of  the  waterworks  system,  and  providing  for 

extensions,  was  not  an  election  to  purchase  at  pri- 
vate sale. 

II. 

The  jfight  of  the  city  to  purchase  upon  giving 

notice  dates  from  the  completion  of  the  waterworks 

system.  Section  12  of  the  ordinance  fixes  the  date 

of  completion  as~"before  September  30th,  1898." 
Paragraph  V  of  the  complaint  alleges  the  system  was 

completed  in  time  (Tr.  5),  and  this  fixes  the  date  as 

September  29th,  1898.  Fifteen  years  after  Septem- 

ber 29th,  1898,  the  city's  right  to  purchase  matured, 
if  it  gave  notice,  and  every  five  years  after  said 

fifteen  years,  the  town  had  a  like  privilege  to  pur- 

chase by  giving  a  like  notice.    The  suit  is  premature. 

III. 

The  alleged  contract  is  not  sufficient  under  either 

statute  of  frauds.  Rem.  Comp.  Stat.,  sections  5825  or 

10550. 

IV. 

The  plaintiff's  suit  lacks  equity;  there  has  been 

no  performance  by  either  party;  there  is  no  allega- 

tion that  the  city  has  breached  the  alleged  contract, 

nor  that  the  city  has  refused  to  condemn.  After 

the  notice  of  desire  to  purchase  was  served  on  Ho- 



quiam  Water  Company,  it  sold  out  to  plaintiff. 

Plaintiff  is  in  no  better  position  to  assert  that  a  con- 

tract was  complete,  or  ask  enforcement  of  a  doubt- 
ful contract. 

AUTHORITIES. 
I. 

Where  the  complaint  shows  on  its  face  that  it  vio- 

lates the  statute  of  frauds,  the  objection  may  be 

raised  by  demurrer. 

Randall  v.  Howard,  2  Black.  585 

Wharton  v.  Stegmyer,  175  Fed.  757 

II. 

Negotiations  only,  and  not  a  completed  contract,  is 

shown  by  the  complaint. 

Wichita  Water  Co.  v.  Wichita,  280  Fed.  770 

in. 

A  mere  conversation  or  negotiation  without 

mutual  intention  to  contract  does  not  produce  a  con- 
tract. 

City  of  Pocatello  v.  Fidelity  &  T.  Co.,  267  Fed. 181; 

Netherlands  Am.  St.  Co.  v.  Wagner,  12  Fed. 
(2nd)  640; 

Inc.  Town  of  Laurens  v.  Northern  Iowa  Gas 
Co.,  282  Fed.  432;  1  Page,  Contracts,  Sec- 

tion 97. 
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IV. 

If  it  is  doubtful  whether  an  agreement  has  been 

concluded,  or  is  a  mere  negotiation,  chancery  will 

not  decree  a  specific  performance — especially  when 

the  party  attempting  to  enforce  the  contract  has 

done  nothing  in  reliance  upon  it. 

Carr  v.  Duval,  14  Pet.  77. 

V. 

Specific  performance  should  never  be  granted  un- 

less the  terms  of  the  agreement  sought  to  be  en- 
forced are  clearly  proved  or  when  it  is  left  in  doubt 

whether  the  party  against  whom  relief  is  sought  in 

fact  made  such  agreement. 

Colson  V.  Thompson,  2  Wheat.  332; 

Hennessey  v.  Woolworth,  128  U.  S.  438; 

Nickerson  v.  Nickerson,  127  U.  S.  668; 

Strang  v.  Richmond,  93  Fed  71; 

Zeringue  v.  Texas,  34  Fed.  239; 

Rochester  v.  Yesler,  6  Wash.  114; 

Faucett  v.  Northern  Clay  Co.,  84  Wash.  382; 
VI. 

A  greater  degree  of  certainty  is  required  in  the 

terms  of  an  agreement  which  is  to  be  specifically 

executed  in  equity  than  is  necessary  in  a  contract 
which  is  to  be  the  basis  of  an  action  at  law  for 

damages. 
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Pomeroy,  Specific  Performance,  Sec.  159; 

Preston  v.  Preston,  95  U.  S.  494; 

Rochester  v.  Yesler,  6  Wash.  114; 

Faucett  v.  Northern  Clay  Co.,  84  Wash.  382. 

VII. 

Where  the  subject  matter  is  uncertain  and  indefi- 
nite a  contract  cannot  be  enforced. 

Pasco  Reclamation  Co.  v.  Cox,  70  Wash.  549; 

Weldon  v.  Began,  86  Wash.  442; 

Ryan  v.  Hanna,  89  Wash.  379; 
Chinook  Lumber  &  S.  Co.  v.  McLane  Lumber 

&  S.  Co.,  107  Wash.  587; 

Mowbray  v.  Stanton  Co.,  109  Wash.  601. 

VIIL 

A  contract  of  sale  must  be  certain  as  to  the  thing 

sold.  A  contract,  if  a  unit,  uncertain  in  one  parti- 
cular, is  not  binding. 

Willard  V.  U.  S.,  262  U.  S.  488; 
First  Nat.  Bank  v.  Hall,  101  U.  S.  51; 

Cold  Blast  Trans.  Co.  v.  Kansas  City,  114  Fed. 77; 

Nebraska  Aircraft  Corp.  v.  Varney,  282  Fed. 608; 

Oakland  Motor  Co.  v.  Indiana  Auto  Co.,  201 
Fed.  500; 

Dennis  v.  Slyfield,  117  Fed.  474; 

Woerheide  v.  Barber  Asphalt  Pav.  Co.,  251 
Fed.  196; 
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Hutchinson  Gas  &  Fuel  Co.  v.  Wichita,  267 
Fed.  35; 

Northern  Iowa  Gas  etc.  Co.  v.  Inc.  Town  of 
Luverne,  257  Fed  818; 

American  Cotton  Oil  Co.  v.  Kirk,  68  Fed.  791; 

Tweedie  Trading  Co.  v.  Parlin,  204  Fed.  50. 

IX. 

Specific  performance  is  not  of  absolute  right,  but 

one  which  rests  entirely  in  the  judicial  discretion 

exercised  according  to  the  settled  principles  of 

equity  and  not  arbitrary  or  capriciously,  and  always 

with  reference  to  the  facts  of  the  particular  case. 

Pope  Mfg  Co.  V.  Gormully,  144  U.  S.  224; 

Nickerson  v.  Nickerson,  127  U.  S.  668; 

Hennessey  v  Woodworth,  128  U.  S.  438. 
X. 

A  court  of  equity  will  give  effect  to  the  state 

statute  of  frauds  as  construed  by  the  highest  court 
of  the  state. 

Lloyd  V.  Fulton,  91  U.  S.  487; 

Massey  v.  Allen,  17  Wall.  35; 

Robinson  v.  Belt,  187  U.  S.  43; 

Andrews  v.  Youngstown,  39  Fed.  353; 

Walker  v.  Haf  er,  170  Fed.  37  (6  C.  C.  A.) ; 

Beckwith  v.  Clark,  188  Fed.  171  (8  C.  C.  A.) 
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XL 

Public  grants,  suceptible  of  two  constructions, 

must  receive  the  one  most  favorable  to  the  public. 

Northern  Springs  Water  Co.  v.  Tacoma,  21 
Wash.  530; 

United  Railroads  v.  San  Francisco,  239  Fed. 987; 

Cleveland  Electric  Co.  v.  Cleveland,  204  U.  S. 116; 

Knoxville  Water  Co.  v.  Knoxville,  200  U.  S. 22; 

Valparaiso  Water  Co.  v.  City  of  Valparaiso, 
69  N.  E.  1018  (Ind.) ; 

2  Cooley,  Const.  Limitations  (8th  ed.)  820; 

5  McQuillin,  Mun.  Corp.  (2nd  ed.)  Sec.  1934. 

He  who  asks  a  specific  performance  of  his  contract 

must  show  performance  or  offer  to  perform  on  his 

part. 

Boone  v.  Iron  Co.,  17  How.  340; 

Colson  V.  Thompson,  2  Wheat,  336. 

In  a  suit  for  specific  performance  the  plaintiff 

must  show  performance  on  his  part  or  an  offer  to 

perform  and  present  ability  to  perform. 

Bremerton  v.  Bremerton  Water  Co.,  88  Wash. 372; 

Roger  V.  Bell,  84  Wash.  131. 
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THE  SUIT  IS  PREMATURE 

Ordinance  No.  89,  Section  12,  set  out  in  appellant's 
brief,  page  110,  provides: 

"Section  12.  The  said  contractor,  his  heirs 
or  assigns,  shall  begin  work  within  the  Town  of 
Hoquiam  on  the  plant  herein  contemplated,  not 
later  than  May  30th,  1898,  and  the  system  shall 
be  completed  and  in  readiness  for  the  convey- 

ance and  distribution  of  water  through  the  four 
miles  of  mains  heretofore  provided  for,  before 
the  30th  day  of  September,  1898.  The  system 
herein  contemplated  is  to  consist  of  a  reservoir 
and  gravity  system ;  the  reservoir  to  be  supplied 

by  gravity  or  adequate  pumping  machinery." 

The  complaint,  paragraph  V,  alleges: 

"That  the  construction  was  diligently  prose- 
cuted to  completion  in  time  and  manner  as 

in  the  ordinance  provided." 

This  is  equivalent  to  an  allegation  that  construc- 
tion was  completed  September  29th,  1898. 

Section  28  of  the  franchise  ordinance  reads: 

"The  town  of  Hoquiam  shall  have  the  right 
to  purchase   the  waterworks  system  herein 
provided  for   fifteen  years  after  the  comple- 

tion of  the  same   provided,  however,  that  the 
town  shall  give  the  owner   at  least  one  year 
previous  to  the  expiration  of  said  fifteen  years 
notice  of  the  desire  of  the  town  to  purchase  the 
same;  and  every  five  years  after  said  fifteen 
years,  said  town  shall  have  a  like  privilege  to 
purchase  the  same  by  giving  a  like  notice  to 

said  party  or  parties  of  at  least  one  year." 
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Fifteen  years  after  September  29th,  1898,  the  city^s 
right  to  purchase  matured,  provided,  however,  it 

gave  the  necessary  notice.  Section  28  also  states 

that  every  five  years  after  said  fifteen  years  the  city 

shall  have  a  like  privilege  upon  giving  a  like  notice. 

The  third  interval  of  five  years  will  not  expire  until 

after  September  29th,  1928.  The  right  of  the  city 

to  purchase  does  not  accrue  until  the  end  of  the  third 

five  year  period.  This  suit  was  brought  June  1st, 

1928  (Tr.  21)  to  compel  the  city  to  purchase  that 

which  it  does  not  have  the  right  to  purchase  until 

after  September  29th,  1928.    The  suit  is  premature. 

If  the  notice  of  desire  to  purchase  is  to  be  broaden- 

ed into  a  notice  of  intention  to  purchase,  the  city  has 

not  a  right  to  purchase  until  September  29th,  1928, 

and  suit  by  the  city  for  specific  performance  will  not 

lie  until  after  that  date.  The  city  has  no  present 

right  to  purchase  the  property  and  the  water  com- 
pany has  no  right  to  wage  its  suit  at  this  time,  if  at 

all. 

NOT  A  COMPLETE  CONTRACT 

The  contract  is  not  complete  because  the  notice 

of  desire  to  purchase  was  not  an  election  to  purchase, 

and  there  was  no  meeting  of  the  minds  of  the  parties 

as  to  the  identity  of  the  property  the  city  desired  to 
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purchase.  The  notice  of  desire  to  purchase  was  by- 
resolution  passed  April  6th,  1927.  Hoquiam  Water 

Company,  the  then  owner,  ignored  this  notice,  and 

eighty-three  days  later,  and  on  June  28th,  1927,  sold 

out  to  plaintiff  (Complaint,  paragraph  VI,  Tr.  17.) 

The  complaint  does  not  allege  that  Hoquiam  Water 

Company  accepted  the  notice  as  an  election  to  pur- 

chase or  that  it  did  anything  whatever.  The  com- 

plaint does  allege  that  the  plaintiff  offered  to  sell 

at  a  price  not  disclosed  and  that  the  city  refused  to 

buy.  (Complaint,  paragraph  VIII,  Tr.  19,  20). 

There  is  no  agreement  to  purchase  alleged,  but  mere- 

ly the  allegation  that  April  6th,  1927,  the  city  elected 

to  iDurchase  "the  waterworks  system  hereinabove 

described",  and  on  said  date  the  mayor  and  city 
council  duly  passed  Resolution  No.  416  (Complaint, 

paragraph  VI,  Tr.  17,  18). 

The  case  thus  turns  on  the  legal  effect  of  the  notice 

given.  The  resolution  is  set  out  in  the  complaint 

(Paragraph  VI,  Tr.  18)  and  in  effect  is  that  the  city 

desires  to  purchase  the  property  pursuant  to  the  pro- 
visions of  section  28  of  the  franchise  ordinance. 

Appellant  argues  that  this  notice  of  desire  to  pur- 
chase binds  the  city  to  purchase;  our  position  is  that 

by  the  notice  the  city  acquired  the  right  to  purchase, 
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but  did  not  bind  itself  to  do  so. 

Condensing  section  28: 

"The  town  of  Hoquiam  shall  have  the  right 
to  purchase — the  waterworks  system — provided, 
however,  that  said  town  shall  give  the  owner — 
notice  of  the  desire  of  the  town  to  purchase  the 

same." 
If  the  notice  is  not  given,  the  town  has  no  right  to 

purchase.  The  ordinance  is  capable  of  the  construc- 

tion we  place  on  this  language,  and  the  rule  is  that 

where  the  language  in  an  ordinance  is  susceptible  of 

two  constructions,  it  is  to  be  taken  most  strongly 

against  the  grantee  in  favor  of  the  city.  Appellant 

argues  that  the  notice  of  desire  to  purchase  serves 

no  purpose  unless  it  be  treated  as  an  election  to  pur- 

chase. We  think  otherwise.  Why  should  a  year's 
notice  be  required?  One  good  reason  is  that  the  city 

may  have  sufficient  time  to  ascertain  whether  it  can 

raise  the  funds,  and  to  determine  whether  public 

opinion  favors  the  project;  it  affords  time  to  ascer- 
tain the  identity  of  the  property,  and  its  condition. 

The  notice  is  the  initial,  and  not  the  terminal,  stage 

of  negotiations. 

Appellant's  construction  would  m.ake  the  city 
bound  to  buy  before  finances  were  arranged,  or  the 

identity  and  desirability  of  the  property  determined. 

In  any  event,  a  notice  of  desire  to  buy  is  not  a  clear. 
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unequivocal  act  of  acceptance  of  an  option  to  pur- 

chase. Indeed  there  is  no  option  to  purchase  unless 

the  notice  is  given  at  a  specified  time. 

Appellant  argues  that  the  ordinance  adopting 

a  plan  and  calling  an  election  to  vote  bonds  was  a 

ratification  of  the  notice  of  desire  to  purchase  and 

constituted  an  acceptance.  The  ordinance  No.  1291 

is  set  out  as  Exhibit  "B"  on  page  120,  appellant's 

brief.  It  provides :  ''Item  1 :  That  the  City  acquire 
by   condemnation    and   or   purchase    the    existing 

waterworks  system"   In  other  items,  it  provided 
for  acquiring  other  property  by  condemnation  and 

or  purchase.  It  is  difficult  to  see  how  an  ordinance 

providing  for  condemnation  or  purchase  is  an  elec- 
tion to  purchase  without  condemnation  at  private 

sale. 

Denver  v.  New  York  Trust  Co.,  229  U.  S.  123,  had 

to  do  with  facts  quite  similar.  There  an  option  was 

reserved  in  a  water  franchise  to  purchase  the  water- 

works system  at  the  expiration  of  a  period  of  twenty 

years,  and  if  the  parties  could  not  agree  after  such 

election  upon  the  price  then  an  arbitration  was  pro- 

vided for.  Appraisers  were  appointed  and  an  ap- 

praisal made.  By  an  amendment  of  the  city  charter, 

provision  was  made  for  a  bond  issue,  which  was  sanc- 
tioned by  vote  of  the  electors.    It  was  then  contended 
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that  the  ordinance  and  the  election  was  an  election  to 

purchase.    The  court  said: 

"The  circuit  court  of  appeals,  having  stated the  conflicting  claims  of  the  trust  company  and 
the  water  company,  the  one  that  the  city  had 
elected  to  purchase,  and  the  other,  that  it  had 
elected  to  renew,  said: 

"The  facts  are  stated  upon  which  these  claims 
are  based,  and  it  does  not  appear  to  us  that  the 

city  has  done  either."  "With  that  conclusion  we 
fully  agree.  In  so  far,  then,  as  the  bill  and  cross 
bill  are  founded  upon  contractual  relations 
claimed  to  have  arisen  out  of  the  ordinance  of 
1890,  they  must  fail;  and,  as  the  bill  has  no  other 

basis,  it  manifestly  cannot  be  maintained." 

Finally,  an  ordinance  providing  for  the  condemna- 
tion or  purchase  of  a  waterworks  system  cannot  be 

said  to  be  an  unequivocal  election  to  purchase  by  a 

private  contract,  and  without  condemnation. 

It  is  optional  with  the  city  to  purchase  the  water- 

works system  (provided  for  in  the  ordinance)  with- 

out buying  any  of  the  tools,  machinery  or  property 

connected  thereto  or  used  therewith,  or  the  exten- 

sions and  additions.  This  option  has  not  yet  been 
exercised. 

The  case  of  Wichita  Water  Co.  v.  City  of  Wichita, 

280  Fed,  770,  applies  the  principle  of  law  we  deem 

to  be  applicable.    That  case  overruled  an  unpublish- 
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ed  opinion  of  Judge  Pollock,  which  appellant  has  sub- 

mitted in  typewritten  form  in  a  supplemental  brief. 

There  the  ordinance  gave  the  city  the  right  to  pur- 

chase the  waterworks  system  and  provided  for  a  six 

months  notice  in  writing  of  the  city's  intention  to 
purchase.  A  resolution  was  passed  by  the  city  in- 

stinicting  its  officers  to  open  negotiations  to  pur- 
chase the  property  under  the  terms  of  the  ordinance. 

These  negotiations  went  to  the  extent  that  ap- 

praisers were  appointed.  Later,  the  water  company 

sued  the  city  for  specific  performance.  The  court 

held  that  there  was  not  a  complete  contract.  The 
court  said: 

"The  first  question  for  consideration  is:  Did  the 
city  agree  to  purchase  the  waterworks  system,  or,  in 

other  words,  was  there  a  contract  between  the 

parties  which  the  trial  court  in  the  exercise  of  a 

sound  judicial  discretion  might  enforce?  This  con- 
tract must  have  been  complete,  certain  in  its  terms, 

free  from  doubt  or  ambiguity,  and  have  declared  the 

precise  act  to  be  done.  In  Colson  v.  Thompson,  2 

Wheat.  341.  4  L.Ed.  256,  Justice  Washington,  speak- 

ing for  the  Supreme  Court,  said: 

"The  contract  which  is  sought  to  be  specifically 
executed  ought  not  only  to  be  proved,  but  the  terms 
of  it  should  be  so  precise  as  that  neither  party  could 



reasonably  misunderstand  them.  If  the  contract  be 

vague  or  uncertain,  or  the  evidence  to  establish  it  be 

insufficient,  a  court  of  equity  will  not  exercise  its 

extraordinary  jurisdiction  to  enforce  it." 

"In  Hunt  V.  Rousmaniere,  1  Pet.  14,  7  L.  Ed.  33,  the 
same  Justice  said: 

"Equity  may  compel  parties  to  perform  their 
agreements,  when  fairly  entered  into,  according  to 

their  terms;  but  it  has  no  power  to  make  agreements 

for  parties,  and  then  compel  them  to  execute  the 

same.  The  former  is  a  legitimate  branch  of  its  juris- 

diction, and  in  its  exercise  is  highly  beneficial  to 

society.  The  latter  is  without  its  authority,  and  the 

exercise  of  it  would  be  not  only  an  usurpation  of 

power,  but  would  be  highly  mischievous  in  its  con- 

sequences." 

"In  Carr  v.  Duval,  14  Pet.  83, 10  L.  Ed,  364,  Justice 
Catron,  speaking  for  the  Supreme  Court  said: 

"If  it  be  doubtful  whether  an  agreement  has  been 
concluded,  or  is  a  mere  negotiation,  chancery  will 

not  decree  a  specific  performance;  the  principle  is 

a  sound  one,  and  especially  applicable  in  a  case  like 

this  ,where  the  party  attempting  to  enforce  the  con- 

tract has  done  nothing  upon  it.  Huddlestone  v.  Bris- 

coe, 11  Ves.  522." 
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"In  Dalzell  v.  Dueber  Manufacturing  Co.,  149  U.  S. 
325,  13  Sup.  Ct.  890,  37  L.  Ed.  754,  Justice  Gray, 

speaking  for  the  Supreme  Court,  said: 

"From  the  time  of  Lord  Hardwicke,  it  has  been  the 

established  rule  that  a  court  of  chancery  will  not  de- 
cree specific  performance,  unless  the  agreement  is 

'certain,  fair,  and  just  in  all  its  parts.'  Buxton  v. 
Lister,  3  Atk.  383,  385;  Underwood  v.  Hitchcox,  1 

Ves.  Sen.  279;  Franks  v.  Martin,  1  Eden,  309,  323— 
So  this  court  has  said  that  chancery  will  not  decree 

specific  performance,  'if  it  be  doubtful  whether  an 
agreement  has  been  concluded,  or  is  a  mere  negotia- 

tion', nor  'unless  the  proof  is  clear  and  satisfactory, 
both  as  to  the  existence  of  the  agreement  and  as  to 

its  terms'.  Carr  v.  Duval,  14  Pet.  79,  83;  Nickerson 
V.  Nickerson,  127  U.  S.  668,  676;  Hennessy  v.  Wool- 

worth,  128  U.  S.  438,  442." 

Appellant  has  cited  quite  a  number  of  cases 

where  franchise  ordinances  contained  option  to  pur- 
chase to  be  exercised  by  giving  notice  of  intention 

to  purchase.  These  cases  are  broadly  distinguish- 

able from  the  instant  case,  and  are  all  of  one  type. 

Thus,  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146 

Fed.  8,  dealt  with  a  franchise  ordinance  which  pro- 
vided the  city  should  give  notice  of  its  intention  to 

buy  one  year  in  advance  of  the  date  of  purchase. 
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The  notice  was  given  and  the  court  held  it  to  con- 

stitute an  acceptance  of  the  continuing  option  grant- 

ed by  the  franchise.  The  only  point  of  similarity  be- 
tween that  case  and  this  is  that  the  subject  matter 

was  a  waterworks  system.  Cherryvale  Water  Co.  v. 

Cherry  vale,  69  Pac.  176,  Town  of  Bristol  v.  Bristol 

Water  Works,  32  L.  R.  A.  740,  City  of  Fayettville  v. 

Fayettville  Water  Co.,  135  Fed.  400,  Alabama  Water 

Co.  V.  City  of  Anniston,  110  So.  36,  all  required  a 

notice  of  intention  to  purchase,  and  very  properly 

the  court  held  that  the  giving  of  the  notice  was  an 

acceptance  and  made  a  complete  contract. 

In  each  of  these  cases,  there  was  an  express  and 

unequivocal  notice  of  intention  to  purchase.  In  all 

of  the  cases  but  one,  such  notice  was  required  and 

given.  The  giving  of  the  notice  was  an  acceptance 

of  the  option — the  minds  of  the  parties  met — the 
one  offering  to  sell,  the  other  agreeing  to  buy.  In 

each  case,  the  ordinance  specified  the  manner  in 

which  the  price  should  be  determined.  A  notice  of 

desire  to  purchase,  without  more,  is  not  necessarily 

an  unequivocal  acceptance  of  a  right  to  purchase. 

This  is  particularly  true,  where,  as  here,  there  is  no 

right  to  purchase  at  all  unless  notice  of  desire  to  pur- 
chase is  given. 



The  contract  is  also  incomplete,  in  that  the  minds 

of  the  parties  never  met  upon  the  subject  of  the  iden- 
tity of  the  property  constituting  the  waterworks 

system.  The  complaint  describes  a  lot  of  real  estate 

which  it  alleges  is  part  of  the  waterworks  system, 

but  it  does  not  allege  that  this  property  was  part  of 

the  system  at  the  time  the  notice  of  desire  to  pur- 

chase was  given.  The  resolution  of  notice  of  de- 
sire to  purchase  follows  the  language  of  section  28 

of  the  franchise  ordinance  and  is  couched  in  the 

alternative.  The  ordinance  and  resolution  are  each 

indefinite  in  this  respect. 

Northern  Iowa  Gas  etc.  Co.  v.  Inc.  Town  of 

Luverne,  257  Fed.  818,  was  a  suit  for  specific  en- 
forcement of  a  contract  to  supply  all  the  electricity 

and  current  that  shall  be  desired  by  the  town  or  by 

its  patrons  along  its  transmission  line.  The  town 

assumed  no  obligation  to  purchase  any  definite 

quantity  of  electricity  and  the  contract  was  held  void 

for  want  of  mutuality. 

Hutchinson  Gas  &  Fuel  Co.  v.  Wichita,  267  Fed. 

35,  was  a  suit  for  injunction  against  breach  of  a  con- 

tract, (which  is  governed  by  the  same  rules  as  suit 

for  specific  performance.)  The  court  denied  relief 

upon  the  ground  that: 
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"A  contract  for  future  delivery  of  personal 
property  is  void  for  want  of  consideration  and 
mutuality,  if  the  quantity  to  be  delivered  is  con- 

ditioned by  the  wish,  will  or  want  of  one  of  the 

parties." 
American  Cotton  Oil  Co.  v.  Kirk,  68  Fed.  791,  holds 

a  contract  to  be  void  for  want  of  mutuality  in  which 

a  seller  agreed  to  sell  and  deliver  10,000  barrels  of  oil 

in  such  quantities  per  week  as  the  buyer  may  desire. 

The  contract  was  valid  as  to  oil  shipped,  but  farther 

than  that  it  had  not  binding  force  for  want  of 

mutuality. 

Cold  Blast  Trans.  Co.  v  Kansas  City,  114  Fed. 
77,  states  the  rule  thus: 

"A  contract  for  the  future  delivery  of  per- 
sonal property  is  void  for  want  of  consideration 

and  mutuality,  if  the  quantity  to  be  delivered  is 
conditioned  by  the  will,  v/ish  or  want  of  one  of 
the  parties;  but  it  may  be  sustained,  if  the 
quantity  is  ascertainable  other  wise  with  reason- 

able certainty." 

Oakland  Motor  Co.  v.  Indiana  Auto  Co.,  201  Fed. 

500,  an  action  at  law  for  damages.  The  contract 
was  held  void  for  indefiniteness  and  lack  of 

mutuality  where  a  dealer  agreed  to  buy  Oakland 

automobiles,  the  type  of  which  was  not  specified,  and 

the  seller  had  in  the  market  a  number  of  styles.  The 

court  said  that  under  the  elementary  rules  of  con- 

tract law,  both  mutuality  of  obligation  and  certainty 
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of  subject  matter  are  cardinal  requirements  for  en- 
forcement of  any  such  contracts  for  future  sale  and 

delivery. 

In  Dennis  v.  Slyfield,  117  Fed.  474,  a  contract  left 

it  optional  with  libelant  whether  they  would  ship  any 
or  all  of  certain  lots  of  lumber.  It  was  held  invalid 

for  lack  of  mutuality  as  to  lumber  not  shipped. 

Willard  v.  U.  S.,  262  U.  S.  488,  a  contract  to  fur- 
nish coal  to  the  government,  which  permitted  the 

government  to  take  more  or  less  than  the  amount 

named,  according  to  its  requirements,  with  nothing 

to  limit  its  demand  to  any  ascertainable  quantity, 

was  held  not  enforcible  because  of  lack  of  certainty 

and  mutuality. 

STATUTE  OF  FRAUDS 

Two  sections  of  the  Washington  statute  of  frauds 

apply  to  this  case.  Rem.  Comp.  Stat.,  section  5825 

declares  to  be  void  —  "any  agreement,  contract  or 

promise  that  by  its  terms  is  not  to  be  performed 

within  one  year  from  the  making  thereof  unless  it 

be  in  writing  and  signed  by  the  party  to  be  charged 

therewith." 

The  right  to  purchase  under  section  28  did  not 

accrue  until  fifteen  years  after  the  date  of  comple- 

tion of  the  waterworks  system.    At  intervals  of  five 
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years  thereafter,  there  was  a  right  to  purchase,  pro- 

vided at  least  one  year's  notice  of  desire  to  purchase 
was  given. 

Partial  performance  of  a  contract  which  by  its 

terms  is  not  to  be  performed  within  one  year  does 

not  take  it  out  of  the  operation  of  the  statute  of 
frauds. 

Hendry  v.  Bird,  135  Wash.  174; 

Tracy  v.  Barton,  139  Wash.  440; 

Union  Savings  v.  Krumm,  88  Wash.  20; 

Thill  V.  Johnston,  60  Wash.  393. 

In  the  first  case  cited,  the  court  said: 

"We  cannot  conceive  of  such  a  thing  as  a  con- 
tract that  is  void  under  the  statute  and  yet  can 

be  the  foundation  of  a  legal  obligation  arising 
out  of  nothing  else.  In  the  Union  Savings  v. 

Krumm,  88  Wash.  20,  the  court  said:  'The 
doctrine  of  part  performance,  however,  has  no 
application  to  this  clause  of  the  statute  of 
frauds'.  To  the  same  effect  Thill  v.  Johnston, 
60  Wash.  393." 

Rem.  Comp.  Stat.,  section  10550,  also  applies.  That 

section  requires — "All  conveyances  of  real  estate,  or 
any  interest  therein,  and  all  contracts  creating  or 

evidencing  any  incumbrance  by  real  estate  shall  be 

by  deed."  This  statute  has  received  construction  by 
the  Supreme  Court  of  Washington  that  executory 

contracts  for  the  purchase,  sale  or  exchange  of  land 
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must  be  in  writing  and  contain  a  sufficient  descrip- 

tion to  identify  the  property  with  reasonable  cer- 

tainty; otherwise  the  agreement  will  not  be  en- 
forced. 

Nelson  v.  Davis,  102  Wash.  313; 

There  is  this  distinction  between  the  enforcement 

of  contracts  under  the  two  statutes.  Under  section 

5825,  part  or  full  performance  of  the  contract  by  the 

one  party  will  not  make  the  contract  enforcible  in 

equity;  while  part  performance  of  section  10550, 

such  as  a  change  of  possession,  and  making  of 

valuable  improvements,  takes  the  case  out  of  the 

statute,  so  that  the  contract  may  be  specifically  en- 
forced. 

By  section  5825,  declares  certain  classes  of  con- 
tracts to  be  void  unless  in  writing  and  signed  by  the 

party  to  be  charged  therewith.  One  of  these  classes 

is  contracts  which  by  the  terms  thereof  cannot  be 

performed  within  one  year.  Another  class  is  broker's 
commission  contracts  for  the  purchase  or  sale  of  real 

estate.  As  to  this  last  class,  the  Supreme  Court  of 

Washington  has  often  held  that  unless  the  contract 

contains  a  sufficient  .description  of  the  property, 

even  though  in  writing  and  duly  signed,  it  is  void  and 
not  enforcible. 
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Swartswood  v.  Nasslin,  57  Wash.  287    (Op. 
by  Rudkin,  Chief  Justice) ; 

Gushing  v.  Monarch  Timber  Co.,  75  Wash. 686; 

Thompson  v.  English,  76  Wash.  23; 

Rogers  v.  Lippy,  99  Wash.  312; 

Big  Four  Land  Co.  v.  Daracunas,  111  Wash. 224; 

Goodrich  v.  Rogers,  75  Wash.  212; 

Baylor  v.  Tolliver,  81  Wash.  257; 

White  V.  Panama  Lumber  Co.,  129  Wash.  189 

Nance  v.  Valentine,  99  Wash.  323; 

Engleson  v.   Port   Crescent  Shingle   Co.   74 
Wash.  424. 

It  has  also  been  held  by  the  Supreme  Court  of 

Washington  that  contracts,  void  under  the  statute 

of  frauds,  may  not  be  reformed  by  the  introduction 

of  parol  testimony. 

Mead  v.  White,  53  Wash.  642; 

McCrae  v.  Ogden,  54  Wash.  521. 

It  is  also  the  rule  in  the  State  of  Washington  that 

a  memorandum  in  writing  to  take  a  case  out  of  the 
statute  of  frauds  must  be  so  clear  that  recourse  to 

parol  evidence  is  unnecessary.  Otherwise  the 
memorandum  is  insufficient. 

Campbell  v.  Western  Basket  Co.,  87  Wash.  73; 
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'  Beckman  v.  Brickley,  144  Wash.  558; 
Colman  v.  St.  Paul  &  T.  Co.,  110  Wash.  259. 

In  Gushing  v.  Monarch,  75  Wash.  678,  it  was  held 

that  the  description  must  be  complete  in  itself; 

otherwise  recovery  could  not  be  had  upon  a  contract. 

In  Nance  v.  Valentine,  99  V/ash.  323,  a  written 

description — "My  property,  the  667  acre  land  located 

near  Cataldo,  Idaho" — is  not  sufficiently  definite. 

Swartswood  v.  Naslin,  57  Wash.  287,  a  description 

reading:  "All  fractional  Sec.  18  T.  24-21  in  Douglas 

County"  was  held  insufficient  to  support  a  suit. 

In  Thompson  v.  English,  76  Wash.  23,— "79  acres" 
— in  a  specified  section,  was  held  not  sufficient  under 
the  statute  of  frauds. 

In  Larue  v.  Bank,  102  Wash.  434,  a  writing  describ- 

ing the  "Hillcrest  ranch  below  Pullman,"  of  907  acres 

"more  fully  described  as  parts  of  Sections  17,  18,  19 

and  20  in  township  13,  range  44" — was  held  not  suffi- 
cient to  satisfy  the  statute  of  frauds. 

Big  Four  Land  Co.  v.  Daracunas,  111  Wash.  224, 

the  description — "40  acres  at  Forest" — was  held  not 
sufficient. 

Salin  V.  Roy,  81  Wash.  261,  the  description  was 

held  insufficient  which  read:    "My  timber  and  saw- 
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mill  near  Dupont." 

Baylor  v.  Tolliver,  81  Wash.  257,  a  description 

reading:  "My  property,  including  121  acres  of  land 

near  Euphrata,  etc."  was  held  insufficient. 

If  the  City  of  Hoquiam  sued  the  plaintiff  for 

specific  performance,  the  statute  of  frauds  would  be 

a  complete  defense,  because  full  performance  by  the 

city  would  not  aid  an  insufficient  description.  The 

remedy  is  not  mutual,  for  which  reason,  among 

others,  the  plaintiff  should  be  denied  relief. 

Appellant  cites  Miller  v.  State,  159  N.  E.  551  and 

certain  New  York  cases  holding  that  the  statute  of 

frauds  is  inapplicable  to  statutory  agreements.  In 

the  Miller  case,  a  statutory  performance  bond  was 

given  by  one  who  had  a  contract  to  construct  a  high- 
way. It  did  not  describe  the  highway,  thus  making 

necessary  the  introduction  of  parol  evidence.  The 

court  held  the  bond  was  not  a  voluntary  common  law 

agreement  and  held  that  the  statute  of  frauds  did 

not  apply  to  it. 

Thompson  v.  Blanchard,  3  N.  Y.  335,  which 

appellant  states  is  a  leading  case,  was  an  appeal  bond 

which  did  not  express  the  consideration.  The  New 

York  Court  of  Appeals  said  that  the  statute  of 

frauds  had  no  possible  application  to  an  undertaking, 
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the  contents  and  legal  effect  of  which  were  written 
on  the  face  of  the  statute. 

In  the  instant  case,  no  obligation  is  written  upon 

the  face  of  the  ordinance,  and  no  description  of  the 

property  is  contained  in  any  written  instrument 

pleaded  in  the  complaint. 

We  concede  the  force  of  appellant's  argument  that 
in  advance  of  construction  and  acquisition,  the  de- 

scription of  the  property  could  not  be  written  in  the 

ordinance.  This  argument  does  not  apply  to  the 

resolution  of  notice  of  desire  to  purchase,  nor  to  the 

lack  of  any  allegation  in  the  complaint  that  the  lands 

now  alleged  to  be  part  of  the  waterworks  system 

was  part  thereof  at  the  time  the  notice  was  given. 

SUMMARY 

A  complete  contract  is  not  shown  by  the  complaint, 

the  franchise  ordinance,  the  resolution  of  notice  of 

desire  to  purchase,  and  the  ordinance  providing  for 

bond  issue  to  raise  funds  to  purchase  or  condemn. 

These  instruments,  and  the  complaint,  show  nego- 
tiations only. 

The  notice  of  desire  to  purchase  was  necessary  in 

order  that  the  city  have  at  least  a  one  year  option 

to  buy.  It  was  not  a  clear,  unequivocal  election  to 

purchase.   The  periodic  right  to  purchase  dates  from 
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the  completion  of  the  waterworks  system,  and  not 

from  the  date  the  ordinance  was  passed.  After  the 

five  year  interval  which  expires  September  29th, 

1928,  the  city  will  have  a  then  present  right  to  pur- 

chase the  property  at  a  price  to  be  fixed  by  due  pro- 
cess of  law.  Until  that  date,  the  city  has  no  contract 

right  which  it  can  enforce.  Lacking  the  right  to 

purchase  at  this  tim.e,  the  water  company  cannot 

force  specific  performance.  There  is  no  obligation 

to  buy  at  this  time.    The  suit  is  premature. 

Under  Sections  5825  and  10550,  the  contract  must 

be  in  writing  and  signed  by  the  party  to  be  charged. 

The  property  must  be  sufficiently  described  for  iden- 

tification, with  reasonable  certainty,  and  parol  evi- 

dence is  not  admissible  to  aid  an  imperfect  descrip- 
tion. Nor  is  such  a  contract  aided  by  part,  nor  by 

full,  performance,  under  the  statute  expressly  mak- 

ing void  contracts  which  by  the  terms  thereof  can- 
not be  performed  within  one  year. 

The  complaint  is  destitute  of  equity.  It  alleges  no 

tender  by  plaintiff,  nor  a  present  ability  to  perform. 

While  it  alleges  it  is  the  owner  and  holder  of  tlie 

property,  it  does  not  allege  that  it  has  marketable 

title.  The  complaint  does  not  allege  that  the  City 

of  Hoquiam  has  refused  to  condemn,  which  vv^ould  be 
due  process  of  law  to  determine  the  price  to  be  paid. 
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The  complaint  does  not  allege  that  the  lands  des- 

cribed in  the  complaint  were  owned  by  Hoquiam 

Water  Company  when  the  resolution  and  notice  of 

desire  to  purchase  was  given. 

The  notice  of  desire  to  purchase  was  given  April 

6th,  1927—83  days  thereafter,  the  plaintiff  pur- 
chased from  Hoquiam  Water  Company.  There  is 

no  good  reason  in  equity  why  the  plaintiff  should  be 

allowed  specific  performance.  The  whole  transac- 

tion is  in  a  state  of  negotiation  concerning  indeter- 
minate property. 

For  these  reasons,  we  urge  the  decree  appealed 
from  should  be  affirmed. 

Respectfully  submitted, 

W.  H.  ABEL, 

JAMES  P.  H.  CALLAHAN, 

Solicitors  for  Appellees. 
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ADDENDA 

ON  STATUTE  OF  LIMITATIONS 

In  Gushing  v.  Monarch  Timber  Co.,  75  Wash.  678, 
the  court  said: 

"By  an  unbroken  line  of  decisions  we  have 
held  that  to  meet  this  statute  (Rem.  Comp.  Stat. 
5825),  the  writing  evidencing  the  agreement 
must  be  so  complete  in  itself  as  to  make  a  resort 
to  parol  evidence  to  establish  any  material  ele- 

ment of  the  agreement  unnecessary." 

Section  5825,  Rem.  Comp.  Stat,  received  this  con- 
struction as  to  a  promise  to  pay  the  debt  of  another 

in  Dybdahl  v.  Continental,  133  Wash.  85,  as  to  bro- 

ker's commission  in  many  cases  of  which  Cushing  v. 
Monarch  Timber  Co.,  75  Wash.  678,  and  Rogers  v. 

Lippy,  99  wash.  312,  are  typical,  and  as  to  contracts 

which  by  their  terms  cannot  be  performed  within 

one  year. 

Spokane  v.  Coffman,  61  Wash.  357. 

This  statute  was  in  force  when  the  franchise  ordi- 

nance was  passed  in  1898,  and  is  contained  in  1  Bal- 
linger  Code,  sec.  4576. 

The  recent  opinion  by  Judge  Neterer  in  Gaunt  v. 

Vance  Lumber  Co.  (not  yet  published)  held  a  written 

contract  void  under  Section  5825,  Rem.  Comp.  Stat, 

where  the  description  was  imperfect. 
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The  resolution  of  April  6, 1927,  which  is  the  notice 

of  desire  to  purchase  could  not,  according  to  the 

terms  of  the  franchise  ordinance,  be  performed  un- 

til September  29,  1928 — thirty  years  after  the  com- 

pletion of  the  system — and  hence  could  not  be  per- 

formed within  one  year  from  the  date  of  the  resolu- 

tion, and  is  void  under  Section  5825  of  the  Code. 
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IN  THE 

United  States  Circuit 
Court  of  Appeals 

For  the  Ninth  Circuit 

Oregon-Washington  Water  Service  Company, 
Appellant, 

vs. 

City  of  Hoquiam,  et  al., 

Appellees. 

Appellant^s  Reply  Brief 

Appellees'  brief  fails  to  discuss  several  of  the 
questions  which  were  discussed  with  some  fullness  by 
us  in  our  brief  in  chief. 

For  example,  there  is  no  contention  that  the  con- 
tract on  which  we  rely  is  unenforceable  until  the 

price  at  which  our  water  plant  is  to  be  sold  shall  first 

have  been  fixed,  nor  does  appellee  contend  that  ap- 
pellant is  in  any  less  favorable  position  to  bring  this 

suit  than  the  Hoquiam  Water  Company  would  be  if 

it  had  not  sold  the  property. 



There  is  no  occasion  for  us  to  notice  these  prop- 
ositions further  and  there  are  other  questions  which 

are  referred  to  in  appellees'  brief  which  we  find  it 
unnecessary  to  notice  in  this  brief  because  in  our 

opinion  the  questions  have  been  fully  covered  in  the 
brief  already  served  and  filed.  There  are  some  points 

discussed  in  appellees'  brief  to  which  our  attention 
had  not  been  j^reviously  called  and  we  desire  briefly 
to  notice  the  same. 

SUIT  PREMATURE 

It  is  contended  by  appellees  that  the  decree  should 
be  affirmed  on  the  ground  that  our  suit  is  premature. 

This  is  matter  in  abatement.  The  motion  to  dis- 
miss, which  was  sustained  by  the  District  Court,  was 

not  predicated  on  any  such  contention.  The  grounds 
alleged  in  support  of  the  motion  to  dismiss  were  as 
follows : 

**The  complaint  does  not  state  any  matter  of 
equity  entitling  the  plaintiff  to  the  relief  prayed 
for,  nor  are  the  facts  as  stated  sufficient  to  en- 

title plaintiff  to  any  relief."    (Record,  21.) 

We  question  whether  it  is  competent  for  appellees 
to  sustain  their  motion  to  dismiss  in  this  Court  on 

grounds  not  set  up  in  the  court  below. 

The  office  of  a  motion  to  dismiss  or  of  a  demurrer 

I 



in  equity  under  the  old  rules  is  correctly  set  forth  in 

the  following-  authorities : 

^to 

Kansas  vs.  Colorado,  185  U.  S.  144,  145. 

"The  pursuit  of  this  course,  on  occasion,  is 
thus  referred  to  by  Mr.  Daniell  (Ch.  PI.  &  Pr. 

4th  Am.  ed.),  (p.  542)  :  'The  court  sometimes  de- 
clines to  decide  a  doubtful  question  of  title  on 

demurrer,  in  which  case  the  demurrer  will  be 
overruled  without  prejudice  to  any  question.  A 
demurrer  may  also  be  overruled,  with  liberty  to 
the  defendant  to  insist  upon  the  same  defense 
by  answer,  if  the  allegations  of  the  bill  are  such 
that  the  case  ought  not  to  be  decided  without  an 

answer  being  put  in  *  *  *  A  demurrer  will  lie 
wherever  it  is  clear  that,  taking  the  charges  in 
the  bill  to  be  true,  the  bill  would  be  dismissed  at 
the  hearing ;  but  it  must  be  founded  on  this :  that 
it  is  an  absolute,  certain,  and  clear  proposition 
that  it  would  be  so ;  for  if  it  is  a  case  of  circum- 

stances, in  which  a  minute  variation  between 
them  as  stated  by  the  bill  and  those  established 
by  the  evidence  may  either  incline  the  court  to 
modify  the  relief  or  to  grant  no  relief  at  all,  the 
court,  although  it  sees  that  the  granting  the  mod- 

ified relief  at  the  hearing  will  be  attended  with 
considerable  difficulty,  will  not  support  a  de- 

murrer.' " 

Conway  vs.  White  (C.  C.  A.  2nd),  292  Fed.  837,  840. 

"A  motion  to  dismiss  the  bill,  because  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action,  must  be  overruled,  and  the  case  allowed 
to  go  to  hearing,  unless  it  clearly  appears  ujDon 
the  face  of  the  bill  that,  taking  the  alleviations  to 
be  true,  they  are  insufficient  to  entitle  the  plain- 

tiffs to  the  relief  asked." 
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The  date  of  the  approval  of  the  franchise  ordi- 
nance is  a  matter  of  record  at  Hoquiam.  It  is  prob- 

able that  the  date  at  which  the  water  plant  was  com- 
pleted is  not  a  matter  of  record  at  Hoquiam,  and  it 

may  be  that  there  is  no  record  anywhere  of  the  date 
when  this  work  was  completed.  The  water  works 

were  constructed  approximately  thirty  (30)  years 

ago. 

The  parties  seem  to  have  proceeded  on  the  theory 
that  the  fifteen  year  period  and  the  five  year  periods 

prescribed  in  Section  28  of  the  Franchise  Ordinance 
ran  from  the  approval  of  the  ordinance. 

The  option  to  buy  was  inserted  in  the  franchise 
ordinance  for  the  benefit  of  the  city.  The  provision 

in  Section  28  limiting  the  times  when  the  city  should 
have  the  right  to  buy  was  inserted  therein  for  the 
benefit  of  the  owner  of  the  water  works.  It  is  well 

settled  that  a  party  may  waive  a  covenant  or  pro- 
vision contained  in  a  contract  which  is  inserted 

therein  for  his  benefit.  This  principle  of  law  is  pe- 
culiarly applicable  to  contracts  for  the  transfer  of 

real  property  and  to  the  waiver  of  provisions  in- 
serted therein  for  the  benefit  of  vendor. 

5  Page  on  Contracts,  Sees.  3052-3053.     .  ,    .. 

Kuhillus  vs.  Ewert,  40  Wash.  38,  43.         *  ''  ̂   ̂ 

Spedden  vs.  Sijkes,  51  AVash.  267,  271-272. 
Walker  vs.  McMiircliie,  61  Wash.  489. 



Appellant  certainly  waived  its  right  under  this 

provision  of  the  franchise  ordinance  when  it  brought 

this  suit.  By  bringing  this  suit  the  Water  Service 

Company  certainly  concedes  that  the  City  has  exer- 
cised its  option  in  time  and  manner  as  required  by 

Section  28. 

If  this  suit  were  to  be  dismissed  at  the  present 

time,  voluntarily  or  otherwise,  appellant  could  not 

resist  the  demand  of  the  city  to  buy  our  plant,  even 

though  the  date  of  the  completion  of  the  water  works 

should  be  proved  to  be  less  than  thirty  years  prior 

to  the  date  of  the  city's  application  to  buy. 

This  suit  moreover  is  maintainable  for  the  pur- 
pose of  fixing  the  price  at  which  the  city  is  to  take 

over  our  water  plant.  There  is  nothing  to  show  that 

the  city  is  unwilling  to  take  the  property.  On  this 

record  we  are  entitled  to  say  that  the  city  desires  our 

water  plant.  The  litigation  is  necessitated  solely  be- 
cause the  parties  are  unable  to  agree  as  to  the  price. 

The  city  has  exercised  its  option  to  buy.  A  con- 
tract is  in  effect  which  binds  both  parties.  Clearly 

the  vendor  has  a  right  to  have  a  price  determined. 

The  provision  of  the  contract  is  that  the  p'rice  shall 
he  determined  by  due  process  of  law.  Appellant  has 

no  remedy  at  law  for  the  determination  of  the  price. 
It  cannot  sue  for  the  value  of  the  water  works  be- 

cause the  price  has  not  yet  been  fixed  by  due  process 
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of  law,  which  is  one  of  the  requirements  of  the  con- 
tract. 

By  this  suit  we  are  pursuing  the  only  remedy 
available  to  us.  We  think  for  these  reasons  that  our 

suit  is  not  premature. 

If  it  were  true  that  our  suit  was  prematurely 

brought  and  that  appellees  have  correctly  raised  this 

question,  appellees  would  still  not  be  entitled  to  a 

decree  of  dismissal.  We  are  now  within  twelve  days 

of  the  date  when,  under  appellees'  contention,  we 
would  be  entitled  to  sue.  They  deny  that  a  contract 

was  entered  into.  They  are  resisting  our  suit  and 

disputing  our  right  to  relief.  This  case  could  not 

possibly  have  been  heard  on  the  merits  prior  to  Sep- 
tember 29th  in  any  event.  We  are,  therefore,  within 

the  rule  announced  in : 

Thompson  vs.  YousUng,  196  la.  363,  192  N.  W.  826, 
827. 

Which  was  an  action  by  a  vendor  for  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate.  In 

addition  to  a  defense  based  upon  a  general  denial  and 

allegations  of  false  representations,  the  defendants 

affirmatively  pleaded  by  way  of  abatement  that 

plaintiff's  suit  was  prematurely  brought.    Notwith- 
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standing  such  appropriate  objection  on  this  score, 

the  court  rejected  the  plea  because  when  the  issue 

was  presented  and  tried  on  the  merits  the  time  had 

elapsed.    The  court  said: 

''The  contract  was  in  writing.  The  subject- matter  thereof  was  a  farm  of  240  acres  near  Ida 

Grove.  The  agreed  purchase  price  was  $290  per 
acre.  The  contract  was  entered  into  in  May, 
1920,  and  was  to  be  performed  on  March  1st  fol- 
lowing. 

"The  defendants  served  a  notice  upon  the 
plaintiff  on  the  last  day  of  January,  1921,  that 
they  would  not  further  perform  the  contract. 
Thereupon  the  plaintiff  forthwith  and  on  or 
about  February  1st  began  this  suit  by  serving 
notice  and  filing  his  petition.  On  March  1st  he 
made  tender  and  filed  a  supplemental  petition. 
The  defendants  contend  that  the  bringing  of  the 
suit  was  premature  and  that  the  court  should 
have  abated  the  action  upon  final  hearing  on 
that  ground.  The  plaintiff  contends  that  he 
had  a  right  to  bring  his  action  forthwith  because 
of  the  notice  of  repudiation  served  upon  him  by 
the  defendants. 

''It  is  very  clear  that  plaintiff's  action  as  for 
specific  performance  was  prematurely  brought. 
Plaintiff  is  in  error  in  contending  otherwise. 
Plaintiff  could  properly  have  brought  his  action 
for  damages  forthwith  upon  a  repudiation  by 
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the  defendant.  By  the  bringing  of  such  an  ac- 
tion, plaintiff  would  waive  the  right  of  specific 

performance.  The  plaintiff  had  no  right  to  spe- 
cific performance  at  any  time  prior  to  March 

1st.  Manifestly,  therefore,  he  had  no  basis  for 
a  suit  for  specific  performance  prior  to  that 
time.  If  the  defendants  had  been  ready  and 
willing  upon  March  1st  to  perform,  they  could 

thereby  have  defeated  the  plaintiff's  suit  at  his 
own  costs.  In  such  event,  they  would  have  been 
entitled  necessarily  to  an  abatement  of  the  ac- 

tion. But  the  defendants  elected  to  resist  per- 
formance and  to  defeat  the  action  upon  the 

merits.  The  fact  that  plaintiff  had  brought  his 
suit  prematurely  became  thereby  of  minor  con- 

sequence. The  old  rule  that  an  action  prema- 
turely brought  must  in  any  event  be  abated  on 

that  ground  has  become  obsolete.  The  prevail- 
ing present  rule  is  that  if  only  time  is  wanting 

to  mature  the  action  and  that  such  time  has 
elapsed  when  an  issue  is  presented  and  tried 

upon  the  merits,  the  action  need  not  be  abated. ' ' 

We  think  this  recent  case  correctly  states  the  law 

and  think  it  is  decisive  of  this  contention  made  by  ap- 

pellees. 

The  Washington  court  has  squarely  held  that 

where  the  defendant  in  a  specific  performance  case 

contends  that  he  is  under  no  obligation  to  perform 

the  contract  he  waives  the  objection  that  the  suit  is 

prematurely  brought. 

Zeimantz  vs.  Blake,  39  Wash.  6,  9. 
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This  case  also  holds  that  an  appellant  will  not  be 

permitted  on  appeal  to  support  his  demurrer  on 

grounds  not  alleged  therein  and  not  presented  to  the 
lower  court. 

OFFER  TO  PERFORM 

It  is  contended  that  our  bill  is  insufficient  be- 

cause it  contains  no  offer  on  our  part  to  perform  the 

contract  upon  which  we  rely.  We  think  the  charac- 

terization of  our  bill  in  appellees'  brief  is  not  war- 
ranted by  the  facts.  It  is  alleged  in  Paragraph  VI. 

of  our  bill  (Record  pages  17-18)  that  on  the  28th  of 
June,  1927,  the  properties  making  up  the  water  plant 

"were  duly  sold,  assigned  and  transferred  to  the 
plaintiff  herein  and  plaintiff  is  now  the  owner  and 

holder  thereof."  Our  bill  is  plainly  a  bill  brought 
for  the  specific  performance  of  a  contract.  The  fol- 

lowing is  a  part  of  our  prayer : 

"That  said  defendants  be  ordered  by  decree 
of  this  Court  to  specfically  perform  the  said  con- 

tract of  the  City  of  Hoquiam  to  purchase  said 
waterworks  plant  and  system  and  to  pay  to 
plaintiff  such  fair  and  reasonable  price  as  may 
be  so  determined,  said  payment  to  be  made  con- 

temporaneously with  conveyance  of  said  water- 
works system  and  plant  to  defendant  bv  plain- 
tiff."   (Record  20.) 

We  think  that  there  is  in  our  bill  a  sufficient 

showing  of  ability  to  perform  and  very  clearly  there 
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is  an  offer  to  convey  when  the  purchase  price  fixed 

by  the  court  is  paid  us. 

We  also  differ  with  counsel  for  appellee  in  their 

contentions  as  to  the  law  on  this  subject.  Where  a 

suit  for  the  specific  performance  of  a  contract  to  sell 

real  property  is  brought  b}^  a  vendee  some  of  the  au- 
thorities hold  that  the  vendee  must  allege  payment 

or  offer  of  payment  of  the  purchase  price.  Other 

authorities  hold  that  it  is  sufficient  if  he  alleges  a 

willingness  to  pay.  Three  of  the  four  cases  cited  by 

appellee  on  Page  11  of  their  brief  are  cases  brought 

by  vendees  and  the  third  case, 

Bremerton    vs.    Bremerton    Water    Co.,    88 
Wash.  362,  372,  373, 

merely  recites  in  passing  the  rule  of  law  which  is 

applicable  where  a  vendee  is  the  plaintiff  in  a  spe- 
cific performance  case. 

The  rule  is  different  when  the  suit  is  brought  by 

a  vendor.  If  the  vendor  is  proceeding  in  good  faith 

it  is  sufficient  if  he  can  pass  a  merchantable  title  at 
the  date  of  the  decree. 

Pomeroy's  Eq.  Jur.  3rd  Ed.  Sec.  421,  pages  882-883. 
"The  doctrines  of  the  equity  courts  are  satis- 

fied if  the  vendor  is  able  to  procure  and  give  a 
good  title  at  the  time  of  the  decree,  even  though 
he  could  not  do  so  at  the  time  of  commencing  his 

suit.'^ 
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Kentucky  Distilleries  Co.  vs.  Blanton,  149  Fed.  31, 
41  (C.  C.A.  6,  Lurton). 

''  But  it  is  said  that  at  the  time  of  the  filing 
of  the  bill  the  complainant  was  not  then  able  to 
comply  with  all  of  the  terms  of  the  contract,  and 
that  tiie  tender  then  and  thereby  made  was  not 
sufficient.  But  this  is  not  necessarily  fatal. 
There  is  no  hint  of  fraud  or  unfairness  in  the 
original  bargain,  and  no  bad  faith  or  unfairness 
in  the  subsequent  conduct  of  the  vendor.  If, 
therefore,  the  vendor  was  able  to  correct  defects 
in  the  title,  and  clear  away  incumbrances  with- 

out unreasonable  delay,  he  should  be  allowed  to 
do  so  before  final  decree." 

Maryland  Construction  Co.  vs.  Kuper,  90  Md.  529, 
45  Atl.  197,  199. 

In  this  case  the  A^endee  contended  that  he  was 

not  obliged  to  take  the  property  because  the  prop- 
erty of  the  vendor  was  encumbered  by  a  trust  deed. 

Release  of  the  trust  deed  was  secured  by  the  time 

decree  was  passed  and  the  Maryland  court  held  that 
this  was  sufficient. 

"  While  it  is  true  that  a  vendor  must  be  ready 
and  able  to  convey  a  marketable  title  to  the  pur- 

chaser, it  is  not  necessary  that  he  possess  such  a 
title  at  the  time  the  contract  is  entered  into ;  pro- 
Added  he  shows  that  he  made  the  contract  in  good 
faith,  and  was  able  to  convey  it  when  called 
upon  by  his  agreement  to  do  so.  The  great  weight 
of  authority  is  that  he  is  only  required  to  be  able 
to  convey  it  by  the  time  the  decree  is  entered,  if 
time  is  not  of  the  essence  of  the  contract,  and 

he  acts  in  good  faith. " 
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Dore  vs.  Southern  Pacific  Co.,  163  Col.  182, 124  Pac. 
817,  822. 

''Under  such  circumstances,  where,  as  here, 
time  is  not  of  the  essence  of  the  contract,  and  it 
is  a  positive  agreement  to  buy  and  not  a  mere 
option  depending  on  the  sufficiency  of  the  show- 

ing of  title,  it  is  enough  if  the  vendor  is  in  fact 
the  owner  in  fee,  unincumbered,  at  the  time  of 

performance  or  at  the  time  of  the  decree." 

McKevitt  vs.  City  of  Sacramento,  55  Cal.  App.  117, 
203  Pac.  132,  138. 

' '  Where  time  is  not  of  the  essence  of  the  con- 
tract, and  there  is  a  positive  agreement  to  buy 

and  not  a  mere  option  depending  upon  the  suf- 
ficiency of  the  showing  of  title,  it  is  enough  if 

the  vendor  is  in  fact  the  owner  in  fee,  unincum- 
bered, at  the  time  of  the  performance,  or  at  the 

time  of  the  decree.  Dore  vs.  Southern  Pacific 
Co.  163  Cal.,  182,  195,  124,  Pac.  817;  Allstead 
vs.  Nicol,  123  Cal.  594,  597,  56  Pac.  452.  It  also 
seems  to  be  the  general  rule  that  it  is  within  the 
jurisdiction  of  the  court  to  allow  the  vendor  in 
a  suit  for  specific  performance  a  reasonable  time 
within  which  to  perfect  his  title  where  time  is 
not  of  the  essence  of  the  contract,  as  is  the  fact 
in  this  case,  and  to  do  so  will  not  work  an  injus- 

tice to  the  vendee.  Van  Riper  vs.  Wickersham, 
77  N.  J.  Eq.  232,  76  Atl.  1020.  See  also,  cases 
cited  in  30  L.  R.  A.  (N.  S.)  25,  Ann.  Case,  1912A, 
319,  under  this  case.  In:  the  instant  case  the  time 

for  the  final  decree  has  not  yet  arrived ;  the  pres- 
ent judgment  being  only  interlocutory  in  its  na- 

ture and  effect." 
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STATUTE  OF  FRAUDS 

It  is  argued  in  appellee's  brief  that  the  contract 
on  which  we  rely  comes  within  the  purview  of  Sec- 

tion 5825  Remington  Compiled  Statutes,  Subdivis- 
ion 1.    This  subdivision  of  the  statute  is  as  follows: 

"Every  agreement  that  by  its  terms  is  not 
to  be  performed  in  one  year  from  the  making 

thereof. ' ' 

We  think  it  clear  that  the  contract  on  which  we 

rely  does  not  come  within  the  language  above  quoted. 

Appellee  assumes  for  the  purpose  of  this  branch 

of  the  case  that  a  binding  contract  was  entered  into 

for  the  purchase  of  our  water  plant  on  the  6th  of 

April,  1927.  Under  the  provisions  of  Section  9041 

Remington  Compiled  Statutes  the  contract  did  not 

become  enforceable  until  the  electors  spoke  at  the 

election  held  on  the  7th  of  April,  1928.  We  think 

that  the  contract  cannot  be  said  to  have  been  com- 

plete until  that  date,  and  we  also  think  that  from  and 

after  that  date  the  parties  were  charged  with  the 

duty  of  performing  it. 

Even  if  we  are  in  error  in  this  latter  contention 

there  was  nothing  in  the  terms  of  the  contract  which 

m^^e  it  impossible  of  performance  within  .one  year 

from  April  6,  1927.  The  election  at  which  authority 

was  given  to  buy  our  water  plant  might  well  have 

been  held  within  a  year  from  April  6,  1927,  and  the 

sale  might  have  been  consummated  within  a  short 
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time  after  the  election.  The  Washington  court  has 

construed  Subdivision  1  of  Section  5825  supra  a 

number  of  times.  The  construction  given  the  stat- 
ute is  in  accord  with  the  construction  which  obtains 

throughout  the  Union  generally. 

In  re  FielcVs  Estate,  S3  Wash.  63,  72,  74-75,  77. 

This  case  involved  an  oral  contract  whereby  a 

jiarty  agreed  to  waive  his  statutory  commissions  as 

administrator  of  an  estate  about  to  be  settled.  Un- 

der the  Washington  law  creditors  are  allowed  a  year 

within  which  to  present  their  claims  and  an  estate 

cannot  be  settled  within  a  year.  The  court  never- 
theless held  that  the  contract  was  not  within  the  stat- 

ute of  frauds  and  that  it  might  be  enforced  although 

it  was  not  in  writing. 

"  It  is  also  contended  by  the  respondent  that 
the  contract,  though  oral,  is  not  void  because 
there  is  no  express  stipulation  that  the  appellant 
should  refrain  from  doing  the  things  which  he 
agreed  not  to  do;  that  matters  might  have  taken 
such  a  course  that,  as  between  the  parties  to  the 
contract,  the  contract  would  have  been  fully  per- 

formed within  a  shorter  period ;  that  the  appel- 
lant might  have  died  or  resigned  or  have  been 

removed.  It  has  been  well  established  by  au- 
thority that  the  test  is  not  what  the  parties  ex- 
pected the  duration  of  the  contract  would  be, 

but  whether  of  necessity  it  must  be  of  such  dura- 
tion. 

*'A  very  instructive  and  exhaustive  case  on 
this  subject  is  Warner  vs.  Texas  &  P.  R.  Co., 
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164  U.  S.  418,  17  Sup.  Ct.  147,  41  L.  Ed.  495, 
where  the  authorities  are  reviewed  at  length  by 
Mr.  Justice  Gray,  and  it  was  held  that  the  clause 
of  the  statute  of  frauds  which  requires  a  mem- 

orandum in  writing  of  any  agreement  which  is 
not  to  be  performed  within  one  year  from  the 

making  thereof,  applies  only  to  an  agi'eement 
which,  according  to  the  intention  of  the  parties, 
as  shown  by  the  terms  of  their  contract,  cannot 
be  fully  performed  Avithin  a  year;  and  not  to 
an  agreement  which  may  be  fully  performed 
within  a  year  although  the  time  of  performance 
is  uncertain,  and  may  probably  extend,  and  may 
have  been  expected  by  the  parties  to  extend,  and 
does  in  fact  extend,  beyond  the  year.  In  that 
case  the  action  Avas  biought  by  Warner  in  1892, 
upon  a  contract  made  in  1874,  by  which  it  was 
agreed  between  the  parties  that,  if  the  plaintiff 
would  grade  the  grounds  for  a  switch,  and  put 
on  the  ties,  the  defendant  would  put  down  the 

rails  and  maintain  the  switch  for  the  plaintiff's 
benefit  for  shipping  purposes  as  long  as  he 
needed  it.  The  defendant  pleaded  that  the  con- 

tract was  oral,  and  within  the  statute  of  frauds, 
because  it  was  not  to  be  performed  within  one 
year  from  the  making  thereof,  and  because  it 
was  a  grant  or  conveyance  of  an  estate  of  in- 

heritance, and  for  a  term  of  more  than  one  year, 
in  lands.  In  deciding  that  case  the  court  cited 
with  approval  Peters  vs.  Westborough,  19  Pick. 
364,  31  Am.  Dec.  142,  where  an  agreement  to 
support  a  girl  twelve  years  old  until  she  was 
eighteen  was  held  not  to  be  mthin  the  statute 
on  the  ground  that  the  stipulation  or  under- 

standing to  bring  it  within  the  statute  must  be 
absolute  and  certain,  and  not  susceptible  of  de- 

pendence upon  any  contingency ;  the  court  stat- 

ing that  the  performance  of  the  plaintiff's  agree- 
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ment  with  the  child's  father  depended  on  the 
contingency  of  her  life. 

"  '  If , '  said  the  court,  '  she  had  continued  in 
the  plaintiff 's  service,  and  he  had  supported  her, 
and  she  had  died  within  a  year  after  the  making 

of  the  agreement,  it  would  have  been  fully,  per- 
formed. And  an  agreement  by  parol  is  not  with- 

in the  statute,  when  by  the  happening  of  any  con- 
tingency it  might  be  performed  within  a  year.'  " 

Other  authorities  from  New  Hampshire  and 
Texas  are  discussed  and  the  conclusion  of  the  court 

is  stated  on  page  77  as  follows: 

"It  seems  to  us,  after  an  investigation  of  all 
available  authority  on  the  subject,  that  the  con- 

tract in  this  case  was  not  the  agreement  or  con- 
tract contemplated  by  the  statute  of  frauds,  as 

were  contracts  where  the  parties  contracted  to 
do  or  not  to  do  certain  things  within  a  certain 

time." 

Tonhoff  vs.  Roche  Fruit  &  Produce  Co.,  137  Wash. 

148,  154-155. 

"As  has  been  often  noted.  Sec.  5825,  Rem. 
Comp.  Stat.,  so  far  as  is  here  involved,  only 

makes  a  contract  void  which  '  by  its  terms  is  not 
to  be  performed  in  one  year  from  the  making 

thereof.'  Under  this  provision,  it  is  necessary 
that  the  contract  by  its  terms  shows  that  it  can- 

not be  performed  within  the  year.  The  contract 
was  made  on  November  28,  1922,  and  fixes  no 
time  for  its  performance,  and  the  court  cannot 
say  that  all  its  terms  could  not  have  been  com- 

plied with  prior  to  November  28,  1923.  It  is 
quite  possible  that  the  performance  could  be  en 

I 
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tirely  made  within  that  time,  and  it  is  of  no  con- 
sequence that  the  appellant  and  the  respondent 

may  have  been  of  the  opinion  that  the  contract 
might  extend  beyond  the  year,  or  that,  as  a  mat- 

ter of  fact,  it  did  so  extend.  The  true  test  is  not 
what  the  parties  expected  or  what  actually  hap- 

pened, but  whether  the  contract  by  its  terms 
must  endure  longer  than  the  yesiY.  In  order  to 
bring  this  contract  within  the  operation  of  the 
statute,  where  the  intention  of  the  parties  is  that 
it  extend  beyond  the  year,  that  intention  must  be 
shown  by  the  terms  of  the  contract.  In  re 

Field's  Estate,  33  Wash.  63,  73  Pac.  768,  the 
rule  is  announced  that  the  necessity  of  the  dura- 

tion beyond  the  j^ear,  not  the  expected  duration, 
is  the  test.  See,  also :  Union  Sav.  &  Trust  Co.  vs. 
Krumm,  88  Wash.  20,  152  Pac.  681 ;  Hendry  vs. 
Bird,  135  Wash.  174,  237  Pac.  317,  240  Pac.  565: 
Chaff e  &  Sons  vs.  Benoit,  60  Miss  34;  Valley 
Planting  Co.  vs.  Wise,  93  Ark.  1,  123  S.  W.  768. 
This  last  case  is  strikingly  similar  to  the  case  at 
bar.  It  involved  an  oral  contract,  made  in  De- 

cember of  one  year,  to  superintend  the  making 

and  gathering  of  the  next  year's  crop  of  cotton, 
where  it  appeared  that  the  contract  probably 
was  not  to  l)e  performed  within  the  year.  The 
€ourt  said,  however : 

''  'It  is  well  settled  that  the  statute  only  in- 
cludes those  contracts  or  agreements  which,  ac- 

cording to  a  fair  and  reasonable  interpretation 
of  their  terms  in  the  light  of  all  the  circum- 

stances which  enter  into  their  constimction,  do 
not  admit  of  performance  in  accordance  with 
their  language  and  intention  within  a  year  from 
the  time  they  were  made ;  and  that-  it  includes 
no  agreement,  if,  consistently  with  its  terms,  it 

may  be  performed  within  that  time.^" 
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Dent  Lum.  Co.  vs.  Cedarhome  Ltim.  Co.,  141   Wash. 
593,  596. 

"It  will  be  seen  from  the  above  examination 
that  appellant 's  testimony  showed  that  the  agree- 

ment was  not  one  which,  by  its  terms,  could  not 
be  performed  within  one  year.  There  was  a  pos- 

sibility and  even  a  probability  that  a  longer  time 
would  be  taken,  but  it  was  the  sort  of  contract 
which  was  subject  to  be  paid  off  at  any  time 
from  the  returns  of  the  mill  or  from  outside 

funds,  if  appellant  desired. 

"In  re  Field's  Estate,  33  Wash.  63,  73  Pac. 
768,  we  announced  the  test  to  be  not  the  expected 
duration  of  the  contract,  but  the  necessity  of  the 
duration  being  beyond  the  year.  In  our  recent 
decision  in  Tonkoff  vs.  Roche  Fruit  &  Produce 
Co.,  137  Wash.  148,  242  Pac.  3,  this  principle  was 

reaffirmed." 

The  last  case  above  quoted  distinguishes  two  of 
the  authorities  on  which  appellee  relies  on  page  25 
of  its  brief. 

"Respondent  relies  upon  Hendrv  vs.  Bird, 
135  Wash.  174,  237  Pac.  317,  240  Pac.  565,  as 
announcing  a  modified  rule.  But  we  think  a 
critical  reading  of  that  decision  does  not  justify 
such  a  contention. 

"In  that  case,  the  contract  was  for  shares  of 
stock  which  Avere  to  be  issued  in  consideration 

of  ̂ lendry  giving  his  services  to  the  defendant 
conipany,  and  to  be  paid  for  by  the  deduction  of 
a  certain  amount  each  month  from  his  salary, 
and  it  of  necessity  required  a  period  of  five  years 
to  complete  the  services  and  payments  required 
under  the  contract,  both  services  and  payments 
being  integral  parts  thereof. 

I 
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''The  same  is  true  of  Tracy  vs.  Barton,  139 Wash.  440,  247  Pac.  734,  where  the  plaintiff 
was  not  to  be  paid  for  his  services  until  the  de- 

fendant had  resided  upon  certain  of  the  public 
lands  for  the  statutory  period  required  to  home- 

stead the  same.    This  time  was  three  years. " 

In  Tracy  vs.  Barton,  139  Wash.  440,  and  Union 

Savings  vs.  Krwmn,  88  Wash.  20,  32,  the  court  dis- 

claims any  intention  to  depart  from  the  rule  an- 
nounced in  the  above  authorities. 

In  response  to  appellee 's  argument  on  the  statute 
of  frauds  we  direct  the  attention  of  the  court  to  the 

argument  contained  on  pages  92  to  99  of  our  former 
brief.  We  think  the  court  will  find  that  under  the 

authorities  the  statute  of  frauds  is  applicable  only 

to  common  law  agreements  and  that  it  has  no  appli- 
cation to  an  agreement  such  as  that  in  the  case  at 

bar  arising  out  of  municipal  legislation.  The  statute 

of  frauds  was  not  enacted  for  the  purpose  of  abridg- 
ing the  legislative  powers  of  municipalities. 

The  contract  on  which  we  rely  is  found  in  the 

franchise  ordinance  of  date  April  19,  1898,  the  ac- 
ceptance of  the  ordinance  by  Harry  C.  Heermans, 

the  resolution  of  the  City  Council  of  date  April  6, 

1927,  and  Ordinance  No.  1291,  approved  March  7, 

1928,  by  the  Mayor,  and  approved  April  7,  1928,  by 

the  electors.  We  submit  that  the  argument  con- 

tained on  pages  29  and  30  of  appellee's  brief  does  not 
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meet  the  contentions  advanced  by  us  on  pages  92  to 

99  of  our  original  brief,  nor  does  appellee  success- 
fully distinguish  the  authorities  on  Avhich  we  rely  on 

this  branch  of  the  case. 

We  also  reiterate  our  contention  that  the  case  of 

Bremerton  vs.  Bremerton  Water  Co.,  88  Wash.  362, 

is  decisive  of  this  branch  of  the  case.  In  that  decis- 

ion the  Supreme  Court  of  Washington  affirmed  a 

decree  brought  for  the  specific  performance  of  a 

contract  for  the  purchase  of  a  water  plant  described 

as  "said  system  of  waterworks."  This  decision  has 
never  been  overruled  and  we  think  the  language  used 

in  that  case  is  not  to  be  distinguished  from  the  lan- 

guage used  in  Section  28  of  the  franchise  ordinance 
involved  in  this  case. 

APPELLEES'  AUTHORITIES 

One  of  the  questions  on  which  the  parties  differ  is 

the  effect  to  be  given  the  resolution  of  April  6,  1927, 

and  the  notification  given  appellant  thereof.  On 

this  question  appellee  relies  chiefly  on  the  cases  of 

Denver  vs.  N.  Y.  Trust  Co.,  229  U.  S.  123,  57 

L.  ed.  1101,  1118-1119,  1122-1123. 
and 

WicJiita  Water  Co.  vs.  City  of  Wichita,  280 
Fed.  770. 

It  is  true,  as  stated  in  appellees'  brief,  that  we 
have  filed  with  the  Clerk  a  manuscript  copy  of  the 

opinion  of  the  lower  court  in  the  Wichita  case  and 
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that  when  we  did  so  we  overlooked  the  fact  that  the 

decree  of  the  District  Court  had  been  reversed  on 

appeal.  The  decision  of  the  Circuit  Court  of  Appeals 

in  the  Wichita  case  announces  no  principle  of  law  out 

of  harmony  with  our  contentions.  The  court  reiter- 
ates its  adherence  to  the  principles  announced  in 

Castle  Creek  Water  Co.  vs.  City  of  Aspen, 
146  Fed.  8. 

and 

Slocum  vs.  City  of  North  Platte,  192  Fed.  252, 

As  is  stated  in  the  memorandum  filed  with  the 

manuscript  opinion  aforesaid,  the  documents  in  the 
Wichita  case  fall  far  short  of  the  documents  in  the 

case  at  bar.  There  would  be  no  propriety  in  printing 

in  this  reply  brief  the  narrative  of  the  circumstances 

making  up  the  record  in  the  Wichita  case  or  the 
Denver  case.  The  court  held  in  these  cases  that  the 

matters  and  things  relied  on  constituted  negotiations 

only  and  did  not  constitute  an  exercise  of  the  city's 
option.  The  resolution  adopted  by  the  Hoquiam 

Council  on  the  6th  of  April,  1927,  did  constitute  an 

exercise  of  the  city's  election  following  the  very 
terms  of  the  franchise  ordinance. 

Respectfully  submitted, 

McCamant  &  Thompson, 
Theo.  B.  Bruener, 

Solicitors  for  Appellant. 
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^rtef  of  ̂ mtct  Curiae 

PRELIMINARY 

By  permission  of  the  Court  counsel  are  filing  this 

brief  as  amici  curiae.  The  action  is  one  for  the  ascer- 

taimnent  of  the  price  to  be  paid  under  and  for  spe- 
cific performance  of  a  contract  entered  into  by  the 

City  of  Hoquiam  for  the  purchase  of  the  water  sys- 

tem owned  and  operated  by  the  plaintiff.    The  mat- 



ter  now  comes  before  this  Court  on  appeal  from  the 
decision  of  the  learned  District  Judge  sustaining  the 

defendants'  motion  to  dismiss  the  bill  and  dismissing 
the  action  on  the  ground  that  the  facts  stated  are 

insufficient  to  entitle  the  plaintiff  to  the  relief 
sought. 

The  facts  of  the  case  as  set  forth  in  the  bill  for 

specific  performance  are  simple.  On  April  19,  1898, 
the  Council  of  the  Town  of  Hoquiam  in  the  State  of 

Washington,  passed  an  ordinance  granting  a  fran- 
chise for  the  construction,  maintenance  and  opera- 

tion of  a  system  of  water  works  in  the  town  to  one 

Harry  C.  Heermans,  his  successors  and  assigns.  This 
ordinance,  which  we  shall  refer  to  hereafter  as  the 

* 'franchise  ordinance"  and  which  is  fully  set  forth 
in  the  brief  filed  by  the  appellant,  contains  a  pro- 

vision to  the  effect  that  the  town  shall  have  the  right 
to  purchase  the  water  works  system  constructed  and 

maintained  under  its  provisions  at  or  within  certain 
specified  times,  at  a  price  to  be  agreed  upon  by  the 
town  and  the  owners  of  the  system,  or  failing  such 

agreement,  at  a  price  to  be  fixed  by  due  process  of 
law.  Then  follows  a  provision  that  the  town  shall 
give  notice  to  the  owners  of  its  desire  to  purchase 
within  the  time  or  times  specified.  This  franchise, 

which  was  duly  accepted  by  Heermans,  was  after- 
wards assigned  to  Hoquiam  Water  Company,  a 

Washington  corporation,  which  company  accord- 

ingly constructed,  under  the  provisions  and  in  com- 



pliance  with  the  terms  of  the  ordinance,  a  water  sys- 
tem at  a  total  cost  of  approximately  eight  hundred 

thousand  ($800,000)  dollars,  and  maintained  and 

operated  the  system  until  the  transfer  to  the  appel- 
lant took  place.  On  April  6,  1927,  the  Council  of 

the  City  of  Hoquiam  passed  a  resolution,  which  is 

fully  set  forth  at  page  9  of  the  appellant's  brief,  stat- 

ing in  the  terms  of  the  franchise  ordinance,  *'that  it 

is  the  desire  of  the  City  of  Hoquiam  *  *  *  to  pur- 
chase the  waterworks  system  of  the  Hoquiam  Water 

Company  *  *  *  pursuant  to  the  right  granted  to 
said  City  under  the  provisions  of  Section  28  of  Ordi- 

nance No.  89  of  the  ordinances  of  the  City  of  Ho- 

quiam" (the  franchise  ordinance  to  which  reference 
has  been  made).  This  resolution  also  directed  the 

City  Clerk  to  notify  in  writing  the  Hoquiam  Water 

Company,  as  required  by  Section  28  of  the  franchise 

ordinance,  and  accordingly  a  certified  copy  of  the 

resolution  was  delivered  to  the  Hoquiam  Water  Com- 
pany, which  at  the  date  of  the  resolution  was  the 

owner  of  the  system.  On  June  28,  1927,  the  water 

system  and  all  a^jpurtenant  properties  was  sold  and 

transferred  to  the  appellant  which  then  became  and 
has  since  remained  the  owner  and  holder  thereof. 

Under  the  provisions  of  the  law  of  the  State  of 

Washington  governing  municipal  corporations,  while 

the  power  to  provide  for  the  acquisition,  by  purchase 

or  otherwise,  of  a  water  system  as  a  source  of  muni- 

cipal supply,  together  with  the  accompanying  power 
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to  make  such  contracts  or  agreements  as  may  be 

necessary  for  the  purpose  of  such  acquisition,  is  ex- 
j)ressly  vested  in  the  Council  of  the  city,  no  such  pur- 

chase or  bthei'  acquisition  of  a  municipal  water  sys- 
tem is  to  be  consummated  in  the  first  instance  with- 
out the  submission  to  the  electors  of  the  city  of  the 

question  of  such  purchase  or  acquisition  for  adop- 
tion or  ratification.  Pursuant  to  this  requirement 

the  Council  of  the  City  of  Hoquiam  on  March  7, 1928, 

duly  passed  an  ordinance  setting  forth  the  plan  for 

the  acquisition  of  the  appellant's  water  system  and 
this  ordinance  was  duly  ratified  by  the  electors  of 
the  city  at  a  special  election  held  for  that  purpose  on 
April  7,  1928. 

In  compliance  with  the  franchise  ordinance  the 
appellant  endeavored  to  come  to  an  agreement  with 
the  city  as  to  the  purchase  price  to  be  paid  for  the 
water  works  system,  but  the  parties  were  unable  to 
agree  on  a  price.  The  appellant  then  filed  its  bill  for 
specific  performance  of  the  contract  to  purchase, 
asking  that  the  Court  ascertain  by  reference  to  a 

Master,  or  in  such  manner  as  the  Court  may  deem 

proper,  the  fair  and  reasonable  price  to  be  paid  ap- 
pellant by  the  city  for  the  water  works  system,  and 

that  the  defendants  be  ordered  to  perform  specif- 
ically the  contract  for  such  purchase  in  accordance 

with  the  provisions  of  the  franchise  ordinance. 

The  learned  District  Judge  in  sustaining  the  de- 
fendants' motion  for  dismissal  of  the  action  based 



his  decision,  first  on  the  ground  that  the  appellant 

had  no  right  to  the  relief  sought  because  the  fran- 
chise under  the  ordinance  in  question  was  originally 

granted  to  Heermans ;  the  resolution  of  April  6, 1927, 

was  adopted  while  Hoquiam  Water  Company  was 

the  owner  of  the  property,  and  the  appellant's  rights 
thereto  were  not  acquired  until  June  28,  1927,  and 

second,  that  the  action  of  the  electors  at  the  election 

held  on  April  7,  1928,  did  not  constitute  a  ratifica- 
tion of  the  contract  previously  made  on  behalf  of 

the  city  by  its  Council.  The  assignments  of  error  are 

directed  generally  against  the  order  sustaining  the 

motion.  The  learned  District  Judge  erred,  we  sub- 

mit, in  dismissing  the  action  and  we  now  propose  to 

present  to  the  Court  certain  considerations  and  au- 

thorities which  it  is  thought  should  have  determina- 

tive effect.  In  doing  so  we  shall  avoid  as  far  as  pos- 

sible any  restatement  of  the  appellant's  argument. 

PART  I. 

Appellant's  Right  to  the  Relief  Sought 

(a)    The  Franchise  Ordinance  Created  a  Contin- 

uing Offer.  ' 

That  a  reserved  option  or  power  to  purchase  con- 
tained in  an  ordinance  granting  a  franchise  of  this 

character  amounts  to  a  continuing  offer  by  the  owner 

of  the  system  to  sell  at  a  price  to  be  fixed  in  accord- 
ance with  the  terms  of  the  franchise  ordinance,  is  so 

well  established  as  to  preclude  the  necessity  for  ar- 
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gument.  Provisions  of  this  kind  are  not  unusual; 
tliey  are  commonly  found  in  franchise  ordinances. 
In  case  after  case  where  the  courts  have  had  occa- 

sion to  pass  upon  the  rights  of  parties  to  such  trans- 
actions, this  construction  has  been  consistently 

maintained.  It  is  necessary  to  refer  only  to  a  few  of 
the  rej^resentative  cases  confirming  this  i^roposition, 
such  as : 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  10; 

Bristol  vs.  Bristol  Water  Works,  34  Atl.  359 ; 
Slocum  vs.  North  Platte,  192  Fed.  252. 

The  authorities  are  fully  reviewed  by  Dillon  in 

his  work  on  Municipal  Corporations,  5th  Edition, 

page  2186  et  seq.,  where  he  says  at  page  2189  in  re- 
ferring to  a  provision  such  as  the  one  in  question 

here : 

'  "The  legal  relation  of  the  parties  was  as  if 
the  corporation  had  made  in  writing  a  contin- 

uing offer  to  sell. ' ' 

From  an  examination  of  the  numerous  relevant 

authorities  it  appears  that  similar  provisions  have 
invariably  been  construed  in  this  manner. 

(b)    The  Offer  Was  In  Fact  Accepted. 

It  will  hardly  be  disputed  that  an  offer  may  by 

its  terms  prescribe  the  manner  or  method  of  accept- 
ance, and  that  an  acceptance  made  in  compliance 
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with  such  prescribed  requirements  is  effective  and 

binding.  Section  28  of  the  franchise  ordinance,  in 

other  words,  the  offer,  did  prescribe  the  manner  and 

method  of  acceptance  in  the  following  terms : 

"That  said  town  shall  give  the  owner,  or 
owners,  or  his,  or  her,  or  their  agent,  at  least 
one  year  previous  to  the  expiration  of  said  fif- 

teen years,  notice  of  the  desire  of  the  town  to 
purchase  the  same,  and  every  five  years  after 

said  fifteen  years,  said  town  shall  "have  a  like privilege  to  purchase  the  same  by  giving  a  like 
notice  to  said  party  or  parties  of  at  least  one 

year. ' ' 

The  carefully  worded  resolution  passed  by  the 

City  Council  on  April  6,  1927,  is  both  in  time  and 

manner  in  full  compliance  with  these  requirements. 
The  resolution  reads : 

"That  it  is  the  desire  of  the  City  of  Hoquiam, 
Washington,  a  municipal  corporation,  to  pur- 

chase the  water  works  system  of  the  Hoquiam 
Water  Company,  of  the  City  of  Hoquiam,  Wash- 

ington, a  corporation,  *  *  *  pursuant  to  the 
right  granted  to  said  city  imder  the  provisions 
of  Section  28  of  Ordinance  No.  89  of  the  ordi- 

nances of  the  said  City  of  Hoquiam." 

The  form  and  contents  of  this  resolution  are  such 

that  the  most  critical  examination  can  lead  but  to 

one  conclusion  and  that  is,  that  the  requirements  of 

the  ordinance  have  been  observed  in  the  most  meticu- 
lous manner. 
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We  understand  that  some  point  has  been  made 

of  the  use  of  the  word  "desire"  and  that  it  is  eon- 
tended  with  more  or  less  seriousness  that  the  city, 

by  notifying  its  ' '  desire ' '  to  purchase,  did  not  express 
an  intention  to  do  so.  Had  this  claim  not  been  seri- 

ously iDut  forward  in  the  court  below,  we  should  not 

have  deemed  it  worthy  of  refutation.  If  on  the  mak- 
ing of  a  continuing  offer  to  sell,  the  offeror  states  to 

the  offeree  "if  you  desire  to  avail  yourself  of  your 
right  to  purchase,  signify  your  desire  within  a  cer- 

tain time, ' '  and  the  offeree  does  in  terms  of  the  offer 
signify  his  desire  to  purchase,  could  the  offeree  then 
defeat  the  agreement  by  an  assertion  that  he  did  not 

"intend"  to  purchase?  The  suggestion  is  opposed, 
not  only  to  conmion  sense,  but  to  positive  legal  au- 

thority. In  addition  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in 

Brow7i  vs.  Slee,  103  U.  S.  828;  26  L.  Ed.  618, 
620,  621, 

cited  in  appellant's  brief,  the  decisions  in 
Lincoln  vs.  Wakefield,  85  Atl.  133, 
Allentown  School  District  vs.  Derr,  9  Atl.  55, 

furnish  a  conclusive  answer  to  any  such  argument. 

The  resolution  of  the  City  Council  therefore  con- 
stituted an  irrevocable  election  by  the  city  to  exer- 

cise the  reserved  right  to  purchase  which,  when  cou- 
pled with  the  action  of  the  electors  on  April  6,  1928 
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(the  effect  of  which  we  reserve  for  further  discus- 
sion), resulted  in  a  binding  contract  of  purchase. 

(c)    From  Offer  and  Acceptance  a  Specifically 
Enforceable  Contract  Resulted. 

That  on  the  exercise  by  the  city  of  its  reserved 

right  to  purchase,  or  option,  under  the  franchise  or- 

dinance, there  came  into  existence  a  contract  to  pur- 
chase, binding  alike  on  the  city  and  the  appellant,  is 

evident.  All  the  essentials  of  a  valid  contract  are 

present.  That  the  character  of  this  contract  is  such 

that  its  specific  performance  will  be  decreed,  is 

equally  clear  under  the  authorities.  It  will  suffice 

to  mention  only  a  few  of  the  numerous  cases  in  which 

the  right  to  this  form  of  relief  has  been  maintained 

under  circumstances  similar  to  those  in  question  here. 

In 

Omaha  vs.  Omaha  Water  Co.,  218  U.  S.  180; 
54  L.  Ed.  991;  162  Fed.  225; 

National  Water  Works  Co.  vs.  Kansas  City, 
62  Fed.  853,  856; 

Fayetteville  vs.  Fayetteville  Water  Co.,  185 
Fed.  400; 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8; 

Ashland  Water  Works  Co.  vs.  Ashland,  251 
Fed.  492; 
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Slocum  vs.  North  Platte,  192  Fed.  252,  254; 

Bremerton    vs.    Bremerton    Water    Co.,    88 
Wash.  362, 

specific  iDerformance  of  contracts  arising  out  of  the 

exercise  of  a  reserved  power  to  purchase  contained 

in  franchise  ordinances,  was  decreed  either  at  the  in- 
stance of  the  municipal  corporation  or  the  vendor  or 

its  assigns. 

PART  II. 

Appellee's  Points  Considered 

(a)    The  Action  of  the  Electors  Constituted  Full 
Compliance  With  Section  9041. 

We  come  now  to  the  consideration  of  one  of  the 

two  grounds  upon  which  the  learned  District  Judge 

based  his  decree  of  dismissal.  In  sustaining  the 

plaintiff's  motion,  the  learned  Judge  held  that  the 
vote  of  the  electors  at  the  special  election  held  on 

April  7,  1928,  did  not  constitute  a  ratification  of  the 
action  of  the  Council  in  its  election  to  exercise  the 

reserved  right  to  i)urchase.  In  this  finding  we  sub- 
mit the  learned  District  Judge  erred  for  the  reasons, 

first,  that  such  a  ratification  was  unnecessary  under 

the  law,  and  second,  that  assuming  its  necessity,  the 

action  of  the  electors  did  amount  to  a  sufficient  rat- 
ification. 

The  provisions  of  the  law  of  the  State  of  Wash- 
ington relevant  to  the  powers  of  the  City  Council  in 
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the  acquisition  of  a  water  system  for  the  purposes  of 

municipal  supply  are  as  follows : 

Section  9034,  Remington  Code 

*'The  city  comicil  of  such  city  shall  have 
power  and  authority: 

1.  Ordinances:  To  make  and  pass  all  ordi- 
nances, orders  and  resolutions  not  repugnant  to 

the  Constitution  of  the  United  States  or  the 
state  of  Washington,  or  the  provisions  of  this 
act,  necessary  for  the  municipal  government  and 
management  of  the  affairs  of  the  city,  for  the 
execution  of  the  powers  vested  in  said  body  cor- 

porate, and  for  the  carrying  into  effect  of  the 
provisions  of  this  act. 

24.  Water  Supply:  To  adopt,  enter  into 
and  carry  out  means  for  securing  a  supply  of 
water  for  the  use  of  such  city  or  its  inhabitants, 
or  for  irrigation  purposes  therein. 

44.  Waterworks:  To  provide  for  the  erec- 
tion, purchase  or  otherwise  acquiring  of  water- 

works within  or  without  the  corporate  limits  of 
the  city  to  supply  such  city  and  its  inhabitants 
with  water,  and  to  regulate  and  control  the  use 

and  price  of  the  water  so  supplied. ' ' 

Section  9041 

"Before  the  city  council  of  any  such  city 
shall,  in  the  first  instance,  purchase,  acquire, 
construct  or  adopt  a  mmiicipal  water  system, 
electric  light  system  or  gas  system,  the  question 
of  such  purchase,  acquisition  or  adoption  of  any 
such  system  shall  first  be  submitted  to  vote  of 
the  electors  of  the  city  at  a  special  or  general 
municipal  election  for  adoption  or  ratification. ' ' 
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Under  these  statutory  provisions  it  is  clear  that 

the  Council  of  the  city  is  empowered  not  only  to  take 

all  necessary  steps  leading  up  to  such  acquisition,  but 

to  purchase  or  otherwise  acquire  a  municipal  water 

system.  Where,  however,  a  water  system  is  to  be 

acquired  in  the  first  instance,  the  question  of  such 

purchase,  acquisition  or  adoption,  shall  be  submitted 

to  the  electors  ''for  adoption  or  ratification."  The 
provisions  of  Section  9041  are  susceptible  of  only 

one  interpretation,  and  that  is  that  the  contractual 

powers  of  the  Council  are  left  unimpaired;  hut  that 

the  exercise  of  these  powers  may  not  culminate  in 

an  actual  purchase,  or  acquisition,  before  the  hap- 
pening of  the  event  contemplated  by  the  section,  viz., 

the  approval  or  ratification  of  the  question  of  pur- 
chase or  acquisition  by  the  electors. 

The  section  in  question  was  clearly  not  enacted 

for  the  purpose  of  tying  the  hands  of  the  City  Coun- 

cil iDcnding  the  adoption  or  ratification  of  the  ques- 

tion of  purchase  by  the  electors.  The  legislative  ob- 
ject, and  the  sole  object,  was  obviously  to  allow  the 

electors  an  opportunity  of  passing  on  the  advisabil- 

ity of  acquiring  a  municipal  water  system.  The  lan- 
guage used  is  free  from  ambiguity.  It  provides  in  so 

many  words  for  the  submission  of  the  question  of 

purchase,  acquisition,  construction  or  adoption.  Any 

suggestion  that  the  statute  requires  the  approval  by 

the  electors  of  the  contract  of  ]3urchase  or  the  details 

of  the  acquisition  is  utterly  unwarranted.   The  pro- 
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vision  requires  nothing  of  the  kind.  The  employ- 

ment of  the  word  '* ratification"  in  the  section  neces- 

sarily implies  antecedent  action  by  the  council,  other- 
wise the  word  is  meaningless  for  there  would  be 

nothing  to  ratify. 

There  is,  by  the  terms  of  the  section,  no  transfer 

of  contractual  powers  from  the  Council,  the  public 

agents  of  the  city,  to  the  corporators.  The  Council 
is  left  free  to  act  in  the  exercise  of  its  undoubted 

powers,  although  the  legal  effect  of  its  action  may, 

in  this  particular  case,  depend  upon  the  action  of 

the  electors,  and  it  clearly  may  act  before  the  sub- 
mission of  the  question. 

In 

Youngerman  vs.  Murphy,  107  la.  686, 76  N.  W. 
648,  650, 

cited  at  page  21  of  the  appellant's  brief,  where  a 
similar  statute  provided  that  no  water  works  should 

be  created  or  authorized  imtil  a  majority  of  the 

voters  of  the  city  or  town  by  vote  approve  the  same, 

the  Court  said  in  upholding  the  validity  of  the  course 

taken  by  the  Council : 

"This  argument  is  largely  bottomed  upon 
chapters  11  and  26  of  the  Acts  of  the  22d  Gen- 

eral Assembly,  which  provide  that  no  water- 
works shall  be  erected  or  authorized  until  a  ma- 
jority of  the  voters  of  the  city  or  town  by  vote 

approve  the  same.  This  statute  does  not  require 
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that  the  proposition  to  establish  waterworks  be 
submitted  to  the  electors  before  action  by  the 

city  council.  *  *  * " 

And  in 

Lexington  ex  rel.  vs.  Lafayette  County  Banh, 
165  Mo.  671;  65  S.  W.  943, 

where  the  state  constitution  provided  that  a  city 
should  not  become  indebted  for  waterworks  without 

the  assent  of  two-thirds  of  the  voters,  the  Court  held 
that  a  contract  therefor,  signed  either  before  or  after 

the  question  was  submitted  to  the  people,  was  valid. 
This  construction  is  approved  by  McQuillin  in  his 
work  on  Municipal  Corporations,  Section  1180. 

The  imposition  of  conditions  precedent   of  this 
character  is  of  common  occurrence. 

In 

Metropolitan   Life   Insurance   Company   vs. 
Goodwin,  65  So.  449-451, 

the  Supreme  Court  of  Alabama  said  with  reference 
to  the  effect  of  such  conditions : 

''In  the  law  of  contracts,  a  condition  prece- dent is  a  condition  which  must  be  performed  be- 
fore the  agreement  of  the  parties  becomes  a  valid 

and  binding  contract.  A  condition  precedent 
calls  for  the  performance  of  some  act,  or  the 
happening  of  some  event,  after  the  terms  of  the 
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contract  have  been  agreed  upon,  before  the  con- 
tract shall  take  effect — that  is  to  say,  the  con- 

tract is  made  in  form,  but  does  not  become  oper- 
ative as  a  contract  until  some  future  specified 

act  has  been  performed,  or  some  subsequent 
event  transpires — hence  it  is  said  a  condition 
j)recedent  doth  get  or  gain  the  thing  or  estate 
made  upon  condition  by  the  performance  of  it. 

And  in 

Hagerman  vs.  The  Town  of  Hagermaii,  1914 

N.  M.,  141  Pac.  613-617, 

the  Court,  in  dealing  with  a  provision  similar  to  the 

one  in  question  here,  used  the  following  language : 

'*We  hold,  therefore,  that  the  contract  or  or- 
dinance in  question  in  this  case  is  the  purchase 

of  waterworks  for  domestic  purposes  within  the 
provisions  of  subsection  6  of  section  2402  of  the 
Compiled  Laws  of  New  Mexico,  1897,  and  a  vote 
approving  the  same,  at  a  general  election,  was 
necessary  to  its  validity  before  the  same  could 

^  become  a  binding  and  enforceable  obligation  in 

a  court  of  law  against  the  town  of  Hagerman, ' ' 

thus  clearly  indicating  that  favorable  action  on  the 

part  of  the  electors  while  a  condition  precedent  is 

not  a  prerequisite  to  action  by  the  Council. 

Events  when  considered  with  reference  to  the 

provisions  of  the  franchise  ordinance  and  the  stat- 

utory requirements,  clearly  demonstrate  the  legality 
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of  the  proceedings  taken.  The  franchise  ordinance 

reserved  to  the  city  the  right  to  purchase  this  par- 
ticular water  system.  On  the  7th  day  of  April,  1927, 

or  at  least  one  year  prior  to  the  expiration  of  the  five 

year  period  specified  in  the  ordinance  the  city  in 

compliance  with  its  terms  chose  by  resolution,  com- 
municated to  the  then  owner,  to  exercise  this  right. 

But  one  condition  remained  to  be  performed  before 

the  consunnuation  of  the  purchase.  This  condition 

was  performed  by  the  submission  to,  and  the  ap- 
proval by,  the  electors  of  the  question  of  purchase  on 

the  6th  day  of  April,  1928.  There  has  been  therefore 

in  every  sense  a  literal  compliance  with  the  express 
terms  of  both  ordinance  and  statute. 

Full  compliance  with  the  statutory  provisions  in 

question  seems  so  clearly  established  as  to  render  un- 

necessary any  resort  to  the  technical  doctrine  of  rat- 
ification. 

The  existence  and  operation  of  the  well  known 

doctrine  of  ratification,  and  its  application  to  muni- 
cipal corporations,  are  too  well  recognized  to  require 

extended  reference  at  this  time.  It  is  respectfully 

submitted  that  the  learned  District  Judge  proceeded 

upon  a  mistaken  assumj^tion  in  holding  that  the  con- 
tract  of  purchase  required  either  prior  authority 

from  or  subsequent  ratification  by  the  electors.  To 

the  City  Council  is  committed  both  the  right  and 

power  to  purchase  or  otherwise  acquire  a  municipal 

waterworks  system.    The  sole  question  for  the  elect- 
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ors  is  whether  or  not  the  water  system  should  be  ac- 
quired. There  is  no  requirement  providing  for  the 

submission  of  the  contract  of  purchase  for  approval. 

The  statute  provides  not  that  the  contract  of  pur- 
chase should  be  submitted  to  the  electors,  but  that 

the  question  of  acquisition  shall  be  submitted  for 
adoption  or  ratification.    The  opinion  of  the  Court  in 

Bell  vs.  Waynesboro  Borough,  45  Atl.  930-931, 

is  so  directly  applicable  to  the  present  situation,  that 
we  venture  to  quote  from  it  at  some  length.  The 
Court,  in  uj^holding  the  validity  of  the  act  of  the 

Borough  Council  in  creating  an  indebtedness  in  ex- 
cess of  the  amount  they  were  empowered  to  incur 

without  affirmative  consent  of  the  electors,  said: 

*'It  is  not  the  consent  of  the  electors  that 
creates  the  debt.  It  is  the  act  of  the  borough  au- 

thorities and,  after  consent  given,  it  still  rests 
with  them  to  say  whether  it  shall  be  contracted. 
And  it  is  not  a  regulation  that  calls  for  any  com- 

,  pliance  on  the  part  of  the  electors.  It  is  not  im- 
posed on  them,  but  for  their  protection  it  is  im- 
posed on  their  agents.  The  invalidity  of  any  ac- 

tion taken  in  disregard  of  such  regulation  is  full 
protection  to  the  electors,  but  it  is  a  protection 
that  they  need  not  avail  themselves  of  unless  they 
are  so  minded.  As  they  could  have  authorized 
the  debt  in  the  first  instance,  by  giving  their 
agents  power  to  contract  it,  they  unquestionably 
have  the  right  to  affirm  and  ratify  it,  when  con- 

tracted without  their  previous  assent,  hy  like  ac- 
tion on  their  part  as  was  required  to  give  the 

power  originally/' 
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That  the  action  of  the  electors  on  April  6,  1928, 

in  approving  the  question  submitted  to  them  was 

such  that  it  would,  if  taken  prior  in  time  to  the  actual 

23urchase  of  the  system,  fulfill  the  literal  require- 

ments of  the  statute,  is  not  open  to  question.  Assum- 
ing for  the  purpose  of  argument  that  it  took  place 

after  the  purchase,  it  is  equally  effective  as  a  valid 

ratification  of  the  CounciVs  decision  to  acquire  the 

system^,  which  is  all  that  the  law  requires. 

The  foregoing  opinion  was  expressly  approved  by 
this  Honorable  Court  in 

City  of  Santa  Cruz  vs.  Wykes  et  al.,  202  Fed. 

357,  p.  375. 

(b)  The  Appellant,  Though  a  Transferee,  Has 

an  Unquestionable  Right  to  Specific  Per- 
formance. 

The  learned  District  Judge,  in  dismissing  the  bill 

for  specific  performance,  held  that  the  appellant  had 

no  right  to  maintain  the  action  because  it  did  not 

become  the  owner  of  the  property  in  question  until 

after  the  passage  by  the  City  Council  of  the  resolu- 

tion of  April  6,  1927.  This  conclusion,  it  is  respect- 
fidly  submitted,  is  contrary  to  authority  and  clearly 

unsound  in  princij^le.  The  learned  District  Judge 

apparently  assimied  that  the  contract  of  purchase 

had  been  entered  into  with  the  appellant's  predeces- 
sor in  interest  and  that  the  appellant,  as  a  transferee 

or  assignee  of  the  subject  matter  of  the  contract,  and 
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all  rights  enjoyed  by  its  predecessor  the  Hoquiam 

Water  Com]3any,  had  no  right  of  action.  The  right 

of  the  city  to  have  successfully  maintained  an  action 

on  the  contract  for  specific  performance  as  against 

the  aiDpellant  is  not  open  to  question.  On  the  fa- 

miliar equitable  principle  that  the  remedy,  if  it  ex- 
ists at  all,  ought  to  be  mutual  and  reciprocal,  one  who 

takes  a  conveyance  of  property  with  knowledge  that 

his  vendor  has  previously  entered  into  an  enforceable 

contract  of  sale,  and  against  whom  therefore  the  con- 
tract is  specifically  enforceable,  may  in  turn  enforce 

its  specific  performance. 

In 

Randolph  vs.  Wheeler,  81  S.  W.  419,  422, 

the  plaintiff,  a  transferee  of  land,  with  notice  of  a 

previous  contract  of  sale,  entered  into  by  his  vendor, 

sought  to  compel  the  purchaser  to  specifically  per- 
form the  contract.  The  Supreme  Court  of  Missouri 

in  upholding  the  plaintiff's  right  to  the  relief  sought 
said: 

''It  is  thus  made  clear  that  the  appellant, 
notwithstanding  the  conveyance  of  the  land  by 
Edward  Darrell  to  the  plaintiff,  did  not  lose  any 
of  his  rights  under  the  contract.  The  plaintiff 
having  accepted  the  conveyance  with  notice  of 
the  contract  of  sale  on  the  part  of  her  grantor, 
appellant  beyond  question  had  the  right  to  com- 

pel the  plaintiff  to  specifically  i)erf orm  the  con- 
tract. This  being  true,  upon  sound  equitable 

principles,  the  remedy  of  specific  performance 
must  be  mutual,  and,  if  plaintiff  took  said  con- 
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veyance  burdened  with  said  contract  and  could 
be  compelled  by  appellant  to  specifically  per- 

form it,  on  the  other  hand,  she  surely  by  such 
conveyance  took  the  land  clothed  with  the  right 
of  the  grantor  to  compel  the  purchaser  under  the 
contract  of  the  sale  to  perform  his  corresponding 
duty  of  paying  the  purchase  money  upon  the 
performance  of  the  contract  on  her  joart. 

''This  court  has  given  expression  to  its  views 
in  no  uncertain  terms  as  to  the  relative  rights  of 
parties  in  respect  to  deeds  and  contracts  for  the 
sale  of  land.  In  Hagman  vs.  Shaffner,  88  Mo. 
24,  which  was  a  controversy  between  persons 
claiming  under  the  original  parties  to  the  con- 

tract and  deed,  the  doctrine  as  announced  by  Mr. 

Story  was  applied  to  that  case.  It  was  said :  '  In 
general,  it  may  be  said  that,  where  reformation 
and  specific  performance  of  deeds  and  contracts 
respecting  the  sale  of  lands  will  be  decreed  by  a 
court  of  equity  between  the  original  parties,  sim- 

ilar relief  will,  in  the  absence  of  other  interven- 
ing and  controlling  equities,  be  given  in  actions 

between  parties  claiming  under  them.  The  per- 
son purchasing  lands,  with  knowledge  of  a  prior 

contract  and  agreement  on  the  part  of  the  ven- 
dor, is  chargeable  with  all  the  equities  affecting 

the  lands  in  the  hands  of  the  vendor ;  and  in  like 
manner,  where  a  third  party  claims  through  and 
under  the  vendee  in  such  a  contract  respecting 
the  sale  and  conveyance  of  lands,  he  may,  upon 
the  payment  of  the  purchase  money  or  tender 
thereof,  compel  the  vendor  or  his  heirs  at  law, 
or  a  purchaser  with  notice,  to  reform  and  com- 

plete the  agreement  and  convey  the  title.  As  has 
been  said,  the  vendor,  as  to  the  land,  becomes  in 
equity  a  trustee  of  the  vendee,  and  the  vendee  in 
his  turn  becomes  in  equity  a  trustee  for  the  ven- 

dor as  to  the  purchase  money.'  The  plaintiff  in 
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this  action,  by  such  conveyance  from  Edward 
Darrell,  accepted  the  same  burdened  with  all  the 
equities  which  appellant  was  entitled  to  assert 
under  the  contract  of  sale;  and,  on  the  other 
hand,  by  such  conveyance  she  acquired  all  the 
equitable  rights  possessed  by  her  grantor,  and 
in  a  court  of  equity  can  assert  and  maintain 

them. ' ' 

We  shall  not  burden  the  Court  by  a  repetition  of 

the  numerous  authorities  cited  in  the  brief  of  the  ap- 
loellant  in  support  of  its  right  to  maintain  the  action. 

It  is  sufficient  to  say  that  this  right  rests  upon  estab- 
lished principle  and  uncontroverted  authority. 

(c)    The  Statute  of  Frauds  Docs  Not  Apply. 

The  contention  is  made  by  the  appellees  that  the 

contract  in  question  is  unenforceable  by  reason  of  a 

failure  to  comply  with  the  requirements  of  the  Stat- 
ute of  Frauds  of  the  State  of  Washington. 

-  The  invalidity  of  this  objection  is  thoroughly 

demonstrated  by  the  authorities  cited  in  the  appel- 

lant's brief,  from  which  it  appears  that  in  case  after 
case  involving  circumstances  similar  to  those  in 

question  here,  the  contract  has  been  upheld  and  en- 
forced. It  was  therefore  our  original  intention  to 

abstain  from  further  discussion  of  this  particular 

matter,  as  we  had  no  wish  to  add  to  the  Court's  la- 
bors by  a  further  accumulation  of  authorities  which 

could  only  emphasize  the  absence  of  merit  in  the  de- 
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fendants'  contention.  The  objection  has  been  stressed 

at  such  length  in  the  appellees '  answering  brief,  how- 
ever, that  we  deem  it  advisable  to  present  to  the 

Court  certain  considerations  which  we  feel  are  a  com- 

plete answer  to  the  appellees'  objection. 

We  take  it  that  the  sole  ground  upon  which  this 

objection  is  based  is  the  alleged  insufficiency  of  the 

description  of  the  subject  matter  of  the  contract. 
Section  28  of  the  Franchise  Ordinances  describes  the 

property  in  the  following  words : 

' '  The  waterworks  system  herein  provided,  to- 
gether with  all,  or  any,  of  the  tools,  machinery, 

or  property,  connected  thereto  or  used  therewith, 
and  all  extensions  thereof  and  additions 

thereto." 

;;  The  resolution  of  AjDril  6,  1927,  whereby  the  re- 
served right  to  purchase  was  exercised,  describes  the 

property  as 

"The  waterworks  system  of  the  Hoquiam 
Water  Company  of  the  City  of  Hoquiam,  Wash- 

ington, a  corporation,  together  with  all,  or  any, 
of  the  tools,  machinery,  or  property,  connected 
thereto  or  used  therewith,  and  all  extensions 
thereof  and  additions  thereto  or  used  therewith, 
pursuant  to  the  right  granted  to  the  said  city 

under  the  jDrovisions  of  Section  28  *   *   *" 

Tliere  is  only  one  water  system  in  the  City  of  Ho- 
quiam and  consequently  the  water  system  referred  to 
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must  be  that  of  the  appellant.  It  is  therefore  the 

contention  of  the  appellees  that  the  words  of  descrip- 
tion, although  admittedly  applicable  to  a  particular 

designated  system,  do  not  specifically  designate  each 
particular  item  of  property  comprehended  in  the 

general  words  "the  water  works  system,  etc." 

Assuming  for  the  purpose  of  argument  that  the 

statutory  provisions  in  question  do  apply  to  this  con- 
tract (a  conclusion  which  we  do  not  by  any  means 

concede  for  the  reasons  stated  in  the  appellant's 
brief),  we  are  frankly  miable  to  perceive  any  insuf- 

ficiency of  description.  Every  valid  contract  must 
necessarily  contain  the  description  of  the  subject 
matter,  but  the  identity  of  the  actual  thing  with  the 
thing  described  may  be  shown  by  extrinsic  evidence. 
This  flows  from  the  very  necessity  of  the  case  for  all 

actual  things,  except  the  contract  itself,  being  outside 
of  and  beyond  the  contract,  the  connection  between 

the  words  expressing  the  contract  and  things  outside 
it  must  be  established  by  something  other  than  the 
contract  itself,  that  is,  by  extrinsic  evidence.  The 
same  rule  is  admitted  and  from  a  like  necessity  with 

regard  both  to  persons  and  things  mentioned  in  wills. 
It  is,  of  course,  essential  that  the  description  of  the 
subject  matter  should  be  so  definite  as  that  it  may  be 

known  with  certainty  what  the  purchaser  imagined 
himself  to  be  contracting  for,  and  that  the  Court  may 

be  able  to  ascertain  what  it  is.  The  application  of 
the  maxim  id  certum  est  quod  certum  reddi  potest  has 
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been  confirmed  again  and  again  by  judicial  author- 
ity. As  a  matter  of  fact,  in  one  of  the  very  cases  cited 

by  the  appellees, 

;;       Cushing  et  al.  vs.  Monarch  Timber  Company, 
75  Wash.  678;  135  Pac.  660,  663, 

the  Court  expressly  approves  this  statement  of  the 
law  in  the  following  language : 

"Parol  evidence  may  be  resorted  to  for  the 
purpose  of  applying  the  description  contained 
in  a  writing  to  a  definite  piece  of  property  *  *  * 
the  description  must  be  in  itself  capable  of  ap- 

plication to  something  definite  before  parol  tes- 
timony can  be  admitted  to  identify  any  property 

as  the  thing  described." 

Can  there  be  the  slightest  doubt  that  the  descrip- 
tion does  refer  to  something  definite,  and  that  the 

only  purpose  for  which  parol  evidence  may  be  neces- 
sary is  to  apply  the  general  descrii)tion  to  the  things 

described. 

In 

Hurley  vs.  Brown,  98  Mass.  545, 

cited  with  approval  by  Williston  in  his  work  on  sales, 

at  page  200,  the  Court  said : 

"The  most  specific  and  precise  description 
of  the  property  intended  requires  some  parol 
proof  to  complete  the  identification.     A  more 
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general  description  requires  more.  When  all  the 
circumstances  of  possession,  ownership,  situa- 

tion of  the  parties  and  of  their  relation  to  each 
other  and  to  the  property  as  they  were  when  the 
negotiations  and  the  writing  was  made,  are  dis- 

closed, if  the  meaning  and  application  of  the 
writing,  read  in  the  light  of  those  circumstances, 
are  certain  and  plain,  the  parties  will  be  bound 
by  it  as  a  sufficient  written  contract  of  mem- 

orandum of  their  agreement. ' ' 

The  Supreme  Court  of  the  United  States  in 

Byan  vs.  United  States,  34  L.  Ed.,  p.  447,  453, 

used  the  following  language : 

"*  *  *  It  is  not  essential  that  the  descrip- 
tion have  such  particulars  and  tokens  of  identi- 

fication as  to  render  a  resort  to  extrinsic  aid  en- 
tirely needless  when  the  writing  comes  to  be  ap- 

plied to  the  subject  matter.  The  terms  may  be 
abstract  and  of  a  general  nature  but  they  must 
be  sufficient  to  fit  and  comprehend  the  property 
which  is  the  subject  of  the  transaction,  so  that 
with  the  assistance  of  external  evidence  the  de- 

scription, without  being  contracted  or  added  to, 
can  be  connected  with  and  applied  to  the  very 
property  intended  and  to  the  exclusion  of  all 

other  property." 

The  most  casual  examination  of  the  cases  cited  by 

the  appellees  in  support  of  the  statement  that  parol 

evidence  is  not  admissible,  is  sufficient  to  demon- 
strate that  these  decisions  have  no  relevance  whatever 

to  this  particular  question.  In  every  one  of  these  cases 
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there  was  wanting  a  material  element  or  term  of  the 

contract  which  it  was  sought  to  be  supplied  by  parol 

evidence.  They  have  absolutely  no  application  what- 
ever to  a  situation  where  it  may  become  necessary  to 

resort  to  extrinsic  evidence  for  the  purpose  of  apply- 

ing the  general  description  of  the  subject  "matter  ex- 
pressed in  the  agreement  to  particular  items  of  prop- 

erty. We  wish  to  draw  the  attention  of  the  Court 

particularly  to  pages  100  and  101  of  the  appellant's 
brief  where  thirteen  cases,  similar  to  the  present  pro- 

ceedings, are  cited,  and  where  in  each  case  the  de- 
scription of  the  subject  matter  was  almost  identical 

with  that  contained  in  the  present  contract. 

In 

Western  Securities  Cmnpany  vs.  Atlee,  151  N. 
W.  56,  60, 

the  Supreme  Court  of  Iowa  said : 

"The  subject  matter  of  the  contract — that  is, 
the  electric  Hght  plant  and  property  —  is  de- 

scribed with  sufficient  def initeness.  In  the  orig- 
inal option  it  is  described  as  'our  electric  light 

and  power  plant'.  This  is  a  sufficient  descrip- 
tion. ' ' 

As  in  support  of  their  contention  that  the  descrip- 
tion here  employed  is  insufficient  appellees  cite  a 

line  of  Washington  cases  dealing  with  the  sufficiency 
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of  descriptions  contained  in  memoranda  for  the  pay- 
ment of  commissions  to  brokers.  Apart  from  the  fact 

that  those  cases  relate  to  the  applicability  of  the  stat- 
ute of  frauds  to  an  entirely  different  situation  from 

any  here  involved,  it  need  only  be  pointed  out  that 
the  test  as  laid  down  in  those  commission  cases  is 

clearly  whether  the  insufficiency  of  the  description 

appears  on  its  face.  A  general  description  is  not, 

because  of  its  generality,  rendered  legally  insuffi- 
cient ;  any  description,  no  matter  how  specific,  must 

be  api^lied  on  the  ground  to  the  property  specified; 

the  criticism  is  directed  to  instances  where  a  descrip- 
tion, because  of  omissions  or  patent  defects,  is  such 

that  without  supplying  extrinsically  its  deficiencies 

it  cannot  be  applied  on  the  ground.  This  distinction 

between  patent  and  latent  defects  has  been  made 

plain  by  the  Washington  Supreme  Court  in 

Rogers  vs.  Lippy,  99  Wash.  312  at  page  317. 

'  It  may  therefore  be  said  with  confidence  that  the 
contentions  of  appellees  are  opposed  to  the  unani- 

mous judicial  authority  and  that  the  law  of  the  state 

of  Washington  far  from  supporting  the  appellees 

lends  further  suj^port  to  appellant's  position. 

In  conclusion  we  res^Dectfully  submit  that  the  al- 

legations in  the  bill  establish  the  existence  of  a  con- 
tract binding  on  the  municipality  and  specifically 

enforceable  by  the  water  company,  and  the  right  of 
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the  water  company  to  have  the  price  to  be  paid  fixed 

in  this  proceeding. 

Dated  at  San  Francisco,  September  12,  1928. 

Wareen  Olney,  Jr., 
A.  Crawford  Greene, 
F.  F.  Thomas,  Jr., 
Victor  E.  Kleven, 

Afivici  Curiae. 

McCuTCHEN,  Olney,  Mannon  &  Greene, 
Of  Counsel. 
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IN  THE 

United  States  Circuit 

Court  of  Appeals 
For  the  Ninth  Circuit 

OREGON-WASHINGTON  WATER  SERVICE 
COMPANY,  a  corporation, 

Appellant, 
VS. 

CITY  OF  HOQUIAM  et  al, 

Appellees. 

OPENING  STATEMENT 

The  reasons  for  the  trial  court's  decision  and  de- 

cree are  not  set  out  in  the  record,  but  amici  curiae's 
counsel  undertakes  to  narrow  the  grounds  to  those 

mentioned  on  page  8  of  its  brief.  If,  for  any  reason, 

expressed  or  unexpressed,  the  decision  and  decree  of 

the  trial  court  is  right,  an  affirmance  should  follow 
here. 

The  brief  of  counsel  restates,  in  slightly  different 

language,  the  argument  and  assumptions  of  appel- 

lant's counsel  and  relies  mainly  upon  the  same  cita- 

tion of  cases.    Each  ignores,  as  we  think,  the  partic- 



ular  language  of  Section  28  of  the  bond  franchise 
ordinance. 

Under  this  ordinance  the  town  has  the  right  to 

purchase  the  waterworks  system  at  definite  inter- 

vals of  time  if  it  gives  at  least  one  year's  notice  of 
its  desire  to  purchase  the  same.  If  it  did  not  give 

the  notice,  it  had  no  right  to  purchase.  The  giving 

of  the  notice  is  a  condition  precedent  to  the  city  hav- 

ing the  right  to  purchase,  as  we  interpret  the  ordi- 
nance. 

This  argument  is  reenforced  by  the  last  portion 

of  Section  28,  which  reads: 

"And  every  five  years  after  said  fifteen  years, 
said  town  shall  have  a  like  privilege  to  purchase 
the  same  by  giving  a  like  notice  to  said  party  or 

parties  of  at  least  one  year." 

This  suit  is  brought  to  compel  the  city  to  exercise 

its  privilege.  We  contend  that  the  city  does  not  have 

this  privilege  unless  it  gives  a  like  notice  of  at  least 

one  year.  The  ordinance  does  not  say  that  if  the 

notice  is  given  the  city  shall  be  bound  to  buy. 

The  right  to  purchase  fifteen  years  after  the  com- 

pletion of  the  waterworks  system,  if  a  notice  is  giv- 
en, is  the  same  as  the  like  privilege  to  purchase  by 

giving  a  like  notice  at  least  one  year  before  the  end 

of  the  five-year  interval.    Counsel  would  read  into 



this  section  language  which  is  not  there.  Their  ar- 
gument is  that  by  implication  if  the  notice  of  desire 

to  purchase  was  given,  the  city  would  be  bound  to 
buy 

RIGHT  TO  CONDEMN—DUE  PROCESS 

The  Constitution  of  Washington,  Article  I,  Sec- 
tion 16,  provides: 

"No  private  property  shall  be  taken  or  dam- 
aged for  public  or  private  use  without  just  com- 

pensation having  been  first  made,  or  paid  into 
court  for  the  owner." 

At  the  time  the  franchise  ordinance  was  passed 

(in  1898)  the  Town  of  Hoquiam  had  the  right: 

"Water:  (3)  To  contract  for  supplying  the 
town  with  water  for  municipal  purposes,  or  to 
acquire,  construct,  repair  and  manage  pumps, 
aqueducts,  reservoirs  or  other  works  necessary 
or  proper  for  supplying  water  for  the  use  of 
such  town  or  its  inhabitants,  or  for  irrigating 

purposes  therein." 
Session  Laws  1893,  Chap.  57,  Sec.  2. 

It  also  had  the  right  of  eminent  domain : 

"Section  1.  Municipal  corporations,  except 
cities  of  the  first  class,  are  hereby  empowered 
and  authorized  to  acquire,  condemn,  take  or 
damage  private  property  for  public  corporate 
uses,  and  for  such  purposes  may  proceed  to  ac- 

quire, take,  or  damage  the  same,  in  the  manner 
provided  by  chapter  nine  of  the  laws  of  1890, 

relating  to  'Appropriations  of  lands  by  corpora- 
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tions,  to  regulate  proceedings  for',  entitled:  *An 
Act  to  regulate  the  mode  of  proceeding  to  ap- 

propriate lands,  real  estate  or  property,  by  cor- 
porations for  corporate  purposes,  and  of  ascer- 

taining and  securing  compensation  therefor, 
and  repealing  laws  in  conflict  with  this  act,  and 

declaring  an  emergency',  approved  March  21, 

1890." 
Session  Laws  1893,  Chap.  62,  p.  135. 

Previous  to  the  passage  of  the  franchise  ordi- 

nance, and  in  1896,  the  State  Supreme  Court,  in  Bel- 

lingham  Bay  Railroad  Co.  v.  Strand,  14  Wash.  144, 

held  that  a  condemnation  proceeding  could  be  dis- 

missed at  any  stage  of  the  proceedings  prior  to  pos- 
session taken  of  the  property,  and  has  followed  this 

rule  ever  since. 

State  ex  rel  Struntz  v.  Spokane  County,  85 
Wash.  182,  at  188 

State  ex  rel  Wash.  Pub.  Ser.  Co.  v.  Superior 
Court,  86  Wash.  155; 

State  ex  rel  Moore  v.   Superior   Court,    100 
Wash.  481. 

State  ex  rel  Wash.  Pub.  Ser.  Co.  v.  Superior  Court, 

supra,  was  a  condemnation  by  a  city  of  the  third 

class  to  condemn  a  waterworks  system,  and  the  court 
said: 

"The  condemnor  may  elect  not  to  pay  it  at  all 
and  if  it  so  elects  the  property  owner  has  no 

right  in  the  amount  of  the  award." 



It  was  said  in  State  ex   rel   Struntz   v.   Spokane 

County,  supra: 

"We  know  of  no  rule  that  compels  a  party 
seeking  to  condemn  land  for  public  use  to  pro- 

ceed with  the  appropriation  when  in  its  judg- 
ment the  price  to  be  paid  is  exorbitant.  The 

cost  of  construction  and  other  necessary  expens- 
es are  questions  which  necessarily  must  be 

taken  into  consideration  by  the  board  of  county 
commissioners  before  it  can  determine  whether 
the  financial  condition  of  the  county  treasury 
or  the  funds  available  for  such  purposes  war- 

rant the  construction  of  a  proposed  county  high- 
way, and  it  is  because  of  this  that  such  a  board 

is  vested  with  a  discretion  to  determine  whether 
or  not  it  will  proceed;  a  discretion  which  cannot 
be  properly  exercised  until  it  has  been  definite- 

ly, or  at  least  approximately,  ascertained  what 
the  total  cost  will  be." 

The  general  rule  is  that  at  any  time  before  prop- 

erty is  taken  by  eminent  domain  proceedings  the 

proceeding  may  be  abandoned. 

Garrison  v.  Mayer  etc.,  21  Wall.  196  @  205 

Kanakanui  v.  U.  S.,  244  Fed.  923; 

United  States  v.  Dickson,  127  Fed.  774; 

10  R.  C.  L.,  Eminent  Domain,  Sec.  199 

20  Corpus  Juris  1077; 

City  of  Bristol  v.  Bristol  Water  Works,  84  Atl. 
314  (Conn.) 

The  argument  in  City  of  Bristol  v.  Bristol  Water 
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Works,  supra,  is  very  pertinent  here,   

"The  excessive  cost  of  a  projected  public  im- 
provement may  decide  the  municipal  necessity. 

The  probable  cost  of  purchase  of  a  public  utility 
should  be  ascertained  by  a  community  before  it 
finally  decides  to  buy.  This  would  be  the  course 
of  ordinary  prudence  and  common  sense  in  the 
affairs  of  an  individual;  it  is  similarly  the  ra- 

tional course  to  pursue  in  public  affairs.  The 
community  ought  to  have  the  right  to  withdraw 
from  its  proposed  purchase,  if  it  finds  the  cost 
is  out  of  proportion  to  the  public  benefit,  or  to 
its  own  resources.  The  procedure  of  this  first 

appraisal  accomplishes  this  reasonable  protec- 
tion of  the  public  interest." 

Considering  Section  28  in  reference  to  the  then 

existing  law  authorizing  the  city  to  condemn  a  water 

works  system  and  its  right  to  abandon  the  proceed- 
ings at  any  stage  before  it  takes  the  property,  what 

is  meant  by  the  provision  that  if  the  town  and  own- 
ers cannot  agree  to  a  price  to  be  paid  therefor,  then 

a  price  to  be  fixed  by  due  process  of  law? 

We  think  it  means  that  the  owner  is  not  to  be  de- 

prived of  its  property  before  determination  of  the 

price,  and  payment  of  the  price.  Due  process  of 

law  in  such  case  means  that  the  city  may  wage  a 

condemnation  suit  with  all  the  legal  consequences, 

which  would  include  the  right  to  abandon  the  pro- 

ceeding at  any  time  before  the  property  is  taken. 
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Until  the  property  is  taken,  the  owner  has  not  been 

damaged.  Its  rights  are  protected  by  the  State  Con- 
stitution and  statute  which  entitles  it  to  a  trial  by 

jury  to  determine  its  damages.  Being  protected  by 

due  process  of  law,  equitable  relief  should  be  denied. 

Bragg  V.  Weaver,  251  U.  S.  56. 

That  was  a  suit  by  the  owner  for  an  injunction 

against  the  taking  of  property  under  a  statute  which 

afforded  him  a  right  to  an  appeal  and  a  trial  on  the 

question  of  the  amount  of  damages.  He  was  pro- 

tected by  due  process  of  law,  and  equitable  relief 
was  denied. 

1  Rem.  Comp.  Stat,  Section  921  provides  a  jury 

trial  in  eminent  domain  proceedings  to  fix  the 
award. 

TIME  MATERIAL 

The  suit  was  brought  June  1st,  1928,  to  force  the 

city  to  buy  property  which  it  had  no  right  to  buy, 

and  under  no  circumstances  had  agreed  to  buy,  be- 
fore September  30th,  1928. 

By  Section  12  of  the  franchise  ordinance,  comple- 
tion of  construction  was  required  before  September 

30th,  1898.  The  complaint  alleges,  paragraph  V, 

that  construction  was  completed  in  time,  thus  fixing 
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September  29th,  1898,  as  the  date  of  completion.  Sec- 

tion 28  gives  a  right  to  purchase  fifteen  years  after 

completion  if  notice  given  of  at  least  one  year;  and 

gives  a  like  privilege  every  five  years  thereafter  on 

giving  a  like  notice  of  at  least  one  year. 

It  is  argued,  page  6,  reply  brief,  that  the  parties 

seemed  to  have  proceeded  on  the  theory  that  these 

periods  ran  from  the  approval  of  the  ordinance.  The 

record  does  not  support  this  statement.  It  is  also 

suggested  that  the  exact  date  of  completion  may  not 

be  ascertainable.  The  allegation  of  the  complaint 

annuls  the  argument.  All  the  provisions  as  to  time 

are  precise,  and  not  to  be  undermined  by  assump- 

tion. It  is  expressly  stated  that  fifteen  years  after 

the  completion  of  the  same  there  shall  be  a  right  of 

purchase  if  the  notice  is  given.  This  notice  must  be 

for  at  least  one  year  previous  to  the  expiration  of 

said  fifteen  years. 

The  notice  given  v^as  that  the  city  desired  to  pur- 
chase pursuant  to  the  ordinance.  This  meant  that 

the  city  desired  to  buy  the  property  after  September 

29th,  1898;  at  least  it  v^as  not  an  offer  to  buy  before 

that  date.  The  suit  is  brought  to  compel  the  city  to 

exercise  a  privilege  only,  before  the  date  that  it  can 

compel  the  water  company  to  sell. 



13 

If  appellant's  argument  has  any  force,  the 
minds  of  the  parties  have  never  met  as  to  the  time 

the  sale  v^as  to  be  made ;  appellant  insisting  that  the 

sale  must  be  made  as  of  June  1st,  1928,  the  date  suit 

was  brought,  and  our  notice  of  desire  to  purchase 

being  of  the  earliest  effective  date,  September  30th, 

1928.  What  is  the  import  of  the  requirement  that 

the  notice  shall  be  at  least  one  year  previous  to  the 

fifteen  years?  The  language  is  again  duplicated 

where  it  is  said  that  every  five  years  after  said  fif- 

teen years,  the  town  shall  have  a  like  privilege  to 

purchase  by  giving  a  like  notice  of  at  least  one  year. 

A  notice  of  less  than  one  year  would  be  opposed  to 

the  clear  terms  of  Section  28,  and  yet  it  is  assumed 

that  time  is  not  material.  A  notice  of  364  days  would 

not  be  a  notice  of  at  least  one  year,  and  if  such  a 

notice  was  given,  it  would  not  be  sufficient  to  clothe 

the  right  to  purchase,  nor  the  like  privilege  to  pur- 
chase, with  the  elements  of  a  full  option. 

Notice  of  at  least  one  year  affords  the  parties 

plenty  of  time  to  negotiate.  During  this  interval  of 

at  least  one  year,  the  city  could  determine  the  iden- 

tity of  the  property,  uncover  the  mains  to  ascertain 

their  condition,  inspect  the  vouchers  and  the  arch- 
ives of  the  water  company,  to  determine  the  age  of 
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the  pipes,  arrange  for  finances  by  bond  issue  or  oth- 
erwise. 

SCOPE  OF  NOTICE 

The  notice  relied  on  as  an  election  to  purchase  was 

not  promissory  in  form,  nor  in  effect.  It  was  not 

the  expression  of  an  intention  to  buy,  and  was  given 

because  the  right  and  privilege  to  buy  was  not  com- 

plete unless  at  least  a  year's  notice  was  given. 

As  stated  in  1  Page,  Contracts,  Section  77: 

"If  A.  declares  to  B.  that  A.  intends  to  act  in 
a  certain  way,  such  declaration  of  intention  may 
be  so  worded  as  to  amount  to  a  promise  by  A.  to 
B.  to  act  in  accordance  with  such  declaration; 
or  it  may  be  so  worded  as  to  amount  merely  to 

A.'s  statement  of  fact  as  to  his  present  intention, 
and  B.  may  have  no  right  to  treat  such  declara- 

tion as  a  promise." 

6  Page,  Contracts,  Sec.  3280,  states: 

"If  offer  and  acceptance  are  lacking,  and  the 
parties  have  entered  into  a  contract  which 
would  not  be  good  at  law,  equity  will  not  give 
specific  performance.  Specific  performance 
will  not  be  given  of  a  declaration  of  intention  as 

distinct  from  a  promise." 

It  is  stated  in  13  C.  J.  289   

"The  preliminary  negotiations  leading  up  to 
the  execution  of  a  contract  must  be  disting- 

uished from  the  contract  itself.  There  is  no 
meeting  of  the  minds  of  the  parties  while  they 
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are  merely  negotiating  as  to  the  terms  of  an 
agreement  to  be  entered  into.  To  be  final,  the 
agreement  must  extend  to  all  the  terms  which 
the  parties  intend  to  introduce,  and  material 
terms  cannot  be  left  for  future  settlement." 

MUTUALITY  OF  REMEDY 

The  city  could  not  maintain  a  suit  in  equity  to 

force  the  owner  to  sell  because  a  law  remedy  exists, 

viz :  A  right  to  condemn  with  a  jury  trial  to  fix  the 

damages. 

Specific  performance  suit  will  not  lie  where  the 

legal  remedy  is  sufficient. 

Raton  Waterworks  v.  Town  of  Raton,  174  U. 
S.  358; 

Templeton  v.  Warner,  89  Wash.  584; 

Pomeroy,  Spec.  Performance  (3rd  ed.)  Sec.  47. 

It  is  a  general  principle  of  equity  that  to  maintain 

a  suit  for  specific  performance,  the  remedy  must  be 

mutual,  otherwise  the  relief  sought  will  be  denied. 

United  States  v.  Noe,  23  How.  312; 

Pomeroy,  Spec.  Performance   (3rd  ed.)  Sec. 
163. 

Pomeroy,  Sec.  163,  states  the  rule  thus: 

"If,  therefore,  from  the  nature  or  form  of  the 
contract  itself,  from  the  relations  of  the  parties, 
from  the  personal  incapacity  of  one  of  them,  or 
from  any  other  cause,  the  agreement  devolves 
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no  obligation  at  all  upon  one  of  the  parties,  or  if 
it  cannot  be  specifically  enforced  against  him, 
then  and  for  that  reason  he  is  not,  in  general, 
entitled  to  the  remedy  of  a  specific  performance 
against  his  adversary  party,  although  otherwise 
there  may  be  no  obstacle  arising,  either  from  the 
terms  of  the  contract  or  from  his  personal  stat- 

us and  relations,  to  an  enforcement  of  the  relief 

against  the  latter  individually." 

REMEDY  AT  LAW 

The  suit  is  based  on  an  allegation  that  the  price  is 

to  be  fixed  by  due  process  of  law.  But  this  provision 

is  no  more  than  an  agreement  to  buy  at  a  price  to  be 

fixed  by  the  court.  If  the  seller  has  any  remedy 

under  such  a  contract,  it  is  to  sue  for  the  reasonable 

value  of  the  property  agreed  to  be  sold. 

An  action  for  the  reasonable  value  of  the  property 

is  open  to  appellant,  if  a  contract  in  fact  exists. 

Where  there  is  a  legal  remedy,  equity  has  no  juris- 
diction. 

Raton  Waterworks  Co.  v.  Town  of  Raton,  174 
U.  S.  358. 

NO  RATIFICATION  BY  BOND  ELECTION 

The  argument  for  ratification  assumes  that  the 

city  elected  to  buy  the  property  instead  of  merely 

perfecting  its  right  to  an  option  by  giving  at  least 
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one  year's  notice  of  its  desire  to  buy.  Even  so,  the 
bond  election  ordinance  does  not  purport  to  ratify 
the  contract  assumed  to  exist. 

The  ordinance  is  Exhibit  "B"  at  page  120  et  seq. 

appellant's  brief. 

By  Section  1,  the  City  of  Hoquiam  adopts  a  plan 

for  the  acquisition  and  construction  of  a  municipal 

waterworks  system.  Item  1  provides  that  the  city 

acquire  by  condemnation  and  (or)  purchase  the 

existing  waterworks  system.  Item  2  provides  for 

the  condemnation  and  (or)  purchase  of  other  lands. 

Item  3  provides  that  the  city  acquire  by  condemna- 

tion and  (or)  purchase  other  lands.  Item  5  provides 

that  the  city  acquire  by  condemnation  and  (or)  pur- 
chase a  site  on  which  to  construct  and  install  ade- 

quate sedimentation  basin  or  basins.  Item  6  speci- 

fies the  estimated  cost  to  be  $700,000.,  and  provides 
for  certain  bonds  and  an  election  held  to  authorize 

the  same. 

There  is  no  mutuality  of  the  alleged  contract  in 

the  ordinance,  and  no  ratification,  express  or  im- 

plied. At  most,  the  plan  adopted  was  one  to  pur- 

chase or  condemn.  The  city  did  not  bind  itself  to  do 

either,  but  if  bound  had  the  alternative  to  purchase 
or  condemn. 
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The  bond  ordinance,  and  election  thereunder,  au- 
thorized a  debt  of  $700,000.  The  contract  assumed 

to  exist  has  no  price  limit.  The  bond  ordinance  also 

provided  for  the  purchase  or  condemnation  of  other 

properties  and  the  construction  of  another  water- 
works at  a  cost  not  stated,  nor  determined. 

Amici  curiae  stresses  the  use  of  the  word  "ratifi- 

cation" in  Rem.  Comp.  Stat.,  Sec.  9041,  that  it  implies 
a  previous  purchase.  But  considering  the  whole 

statute  on  the  subject  it  has  not  this  meaning.  The 
statute  reads: 

"Before  the  city  council  of  any  such  city  shall, 
in  the  first  instance,  purchase,  acquire,  con- 

struct or  adopt  a  municipal  water  system,  elec- 
tric light  system  or  gas  system,  the  question  of 

such  purchase,  acquisition  or  adoption  of  any 
such  system  shall  first  be  submitted  to  vote  of 
the  electors  of  the  city  at  a  special  or  general 

municipal  election  for  adoption  or  ratification." 

This  statute  lends  no  support  to  appellant's  theory 
that  the  city  council  may  in  the  first  instance  legally 

bind  the  city  to  purchase  and  later  have  such  legal 

contract  ratified  by  vote  of  the  electors. 

The  statute.  Section  9041,  has  not  yet  been  con- 
strued by  the  Supreme  Court  of  Washington. 

The  cases  relied  on  by  the  other  side  are  not  help- 
ful and  are  based  on  different  facts.    Thus,  Bell  v. 
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Waynesboro,  45  Atl.  930,  was  a  suit  to  enjoin  a  bond 
issue  to  cover  contracted  indebtedjioss  in  excess  of 

the  statutory  debt  limit.  An  election  was  held,  the 

indebtedness  ratified,  and  the  bond  issue  thus  be- 
came a  legal  obligation.  There  was  a  contract  which 

could  be  legally  ratified  by  an  election.  In  our  case, 

there  was  no  contract  and  no  ratification  of  a  con- 

tract. City  of  Santa  Cruz  v.  Wykes,  202  Fed.  357, 

by  this  court,  was  a  suit  to  foreclose  a  mortgage 

given  by  a  water  company  to  secure  bonds.  The 

city  had  purchased  the  system  and  had  assumed  pay- 
ment of  the  mortgage  and  bonds,  thus  exceeding  the 

legal  debt  limit.  Thereafter,  by  ordinance,  an  elec- 
tion was  held  to  refund  the  city  indebtedness.  The 

election  was  successful  and  this  vote  operated  as  a 
ratification  of  the  indebtedness  and  validated  the 

bonds.  Here,  also,  was  a  previous  contract  duly  rati- 
fied. Again,  we  contend  there  was  no  contract  in 

our  case  to  be  ratified  and  there  was  no  ratification. 

In  Youngerman  v.  Murphy,  76  N.  W.  648  (la.) 

was  involved  a  contract  which  was  not  binding  until 

approved  by  an  election  held  for  that  purpose.  The 

precise  point  involved  was  the  right  to  levy  a  tax  in 

advance  of  entering  into  a  legal  contract  to  purchase 

or  construct  the  waterworks  system.  The  court  held 

they  had  no  necessary  relation,  and  that    the    tax 
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could  be  levied  in  advance  of  a  contract  by  the  coun- 

cil adopted  by  the  electors.  The  court  pointed  out 

that  if  the  electors  rejected  the  contract,  another 

proposition  might  be  formulated  which  would  meet 

the  approval  of  the  voters. 

City  of  Lexington  v.  LaFayette  Bank,  65  S.  W. 

943,  was  also  a  case  of  an  election  to  validate  a  debt 

previously  incurred. 

NO  EQUITY 

Reduced  to  its  simplest  form,  Section  28  provides 

that  the  price  is  to  be  fixed  by  due  process  of  law. 

That  is  to  say,  the  owner  agrees  to  sell  property  at  a 

a  price  to  be  fixed  by  the  court.  This  is  no  more  than 

a  promise  to  sell  property  at  a  reasonable  value. 

It  is  argued  that  due  process  of  law  permits  the 

dwner  to  sue  in  equity  to  fix  the  price  and  enforce 

payment.  This  assumes  that  resort  to  equity  to  fix 

the  price  was  intended  by  the  parties,  and  also  that 

the  parties  can  by  agreement,  express  or  implied, 

provide  that  a  court  of  equity  shall  fix  a  reasonable 

price. 

Jurisdiction  of  the  court  cannot  be  given  by  an 

agreement  to  that  end. 

2  Page,  Contracts,  Section  724,  states: 
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"Jurisdiction  over  a  given  subject  matter  can- 
not be  ek^e^c^  by  contract." 

The  complaint  alleges  no  breach,  actual  or  threat- 

ened, by  the  city.  It  is  based  on  no  controversy  be- 

tween the  parties.  There  is  no  justiceable  contro- 

versy. No  equitable  circumstances  are  pleaded. 

There  is  no  alleged  breach;  no  refusal  of  the  city  to 

perform  on  its  part.  No  allegation  that  the  city  is 

taking  the  property  without  paying  for  it,  or  threat- 
ens to  do  so.  The  action  is  predicated  solely  upon 

an  alleged  promise  that  if  the  parties  could  not  agree 

upon  the  price,  the  price  was  to  be  fixed  by  due  pro- 

ess  of  law.    (Complaint,  Paragraph  VIII,  Tr.  19). 

Appellant  unwittingly  supports  our  position 

where  it  says,  at  Page  7,  its  reply  brief:  "There  is 
nothing  to  show  the  city  is  unwilling  to   take   the 

property      The  litigation  is  necessitated  solely 
because  the  parties  are  unable  to  agree   as   to   the 

price." 
The  appellant  elected  to  stand  on  its  complaint 

and  declined  an  opportunity  to  file  an  amended  bill. 

Had  the  fact  justified,  it  might  have  alleged  that  the 

city  refused  to  condemn,  or  threatened  to  take  the 

property  without  condemnation  suit. 
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There  has  been  no  performance  by  either  party. 

The  parties  are  in  statu  quo.  The  notice  of  desire 

to  purchase  served  upon  Hoquiam  Water  Company 

was  not  recognized  by  it,  so  far  as  the  record  shows. 

Instead,  83  days  thereafter,  it^|f  sold  to  the  plaintiff. 
Not  a  single  equitable  circumstance  is  pleaded  and 

the  action  is  solely  one  to  recover  a  price.  The  city 

could  not  sue  for  specific  performance  because  it 

has  a  legal  remedy  by  a  condemnation  suit. 

THE  APPRAISAL  CASES 

The  water  franchise  ordinance  cases  upon  which 

appellant  relies,  in  every  instance  had  to  do  with  or- 
dinances which  in  express  terms  granted  an  option; 

and  not,  as  here,  granted  an  option  if  a  notice  was 

given.  In  every  one  of  those  cases  also,  it  was  pro- 
vided that  the  city  should  give  notice  of  its  intention 

to  buy;  when  the  city  expressly  gave  notice  of  its  in- 
tention to  buy,  it  was  held  to  be  an  acceptance  of  the 

option.  There  was  a  clear-cut  unconditioned  option 

expressly  granted  by  the  franchise  and  also  a  clear- 

cut  acceptance  of  the  option  provided  for  and  exer- 
cised by  the  giving  notice  of  an  express  intention  to 

purchase.  We  have  no  quarrel  with  those  cases. 

There  is  no  similarity  in  them  with  the  case  at  bar. 



23 

The  only  point  of  identity  is   that   they   relate   to 

waterworks  systems. 

In  every  one  of  those  cases  also,  a  method  of  de- 
termining the  price  to  be  paid  was  provided  for,  a 

board  of  appraisers  to  appraise  the  property,  the  ap- 
praisement to  be  binding  upon  both  parties.  In  some 

of  the  cases  the  appraisement  was  made  and  the  city 

declined  to  pay,  and  in  a  specific  performance  case 

was  compelled  to  pay,  for  the  plain  reason  that  it  had 

exercised  the  option.  In  other  of  the  cases,  after  ac- 

cepting the  option,  either  the  city  or  the  water  com- 

pany, refused  to  appoint  the  appraiser  as  provided 

for  in  the  franchise,  and  because  of  such  refusal  a 

court  of  equity  took  jurisdiction  of  the  case  to  spe- 
cifically perform  the  contract.  We  do  not  question 

that  line  of  cases  that  where  the  parties  to  a  contract 

agree  upon  a  particular  method  of  determining  the 

price  as  by  appraisal,  a  court  of  equity  in  an  other- 
wise proper  case,  will  require  the  parties  to  keep 

their  engagements,  and  if  need  be,  will  appoint  an 

appraiser  or  a  master,  or  order  a  reference  to  de- 
termine the  price  or  valuation.  But  we  are  dealing 

with  an  entirely  different  state  of  facts.  Here  we 

have  a  franchise  ordinance,  which  provides  that  the 

Town  of  Hoquiam  shall  have  the  right  to  purchase 

the  water  works  system  upon  giving  a  certain  notice 
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at  a  price  to  be  agreed  upon  and  if  the  parties  can- 
not agree,  then  a  price  to  be  fixed  by  due  process  of 

law.  This  is  not  an  agreement  to  submit  to  an  ap- 

praisal. It  means,  as  we  think,  that  the  right  to  pur- 
chase, if  a  notice  is  given,  may  be  enforced  by  the 

city  by  a  condemnation  suit.  Due  process  of  law,  as 

applied  to  taking  property  for  public  use,  usually 

means  that  a  condemnation  suit  shall  be  waged  to 

fix  the  price  to  be  paid,  or  the  damages.  It  provides 

a  remedy  to  the  city  for  the  taking  of  the  property 

of  another,  and  does  not  connote  the  fixing  of  a  price 

in  any  other  proceeding. 

Respectfully  submitted, 

W.  H.  ABEL, 

JAMES  P.  H.  CALLAHAN, 

Attorneys  for  Appellees. 
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NO.  5549 

IN  THE 

United  States  Circuit 
Court  of  Appeals 

For  the  Ninth  Circuit 

OREGON-WASHINGTON  WATER  SERVICE 
COMPANY, 

Appellant, 
vs. 

CITY  OF  HOQUIAM,  Et  Al., 

Appellees. 

Appellant's  Petition  for  a  Rehearing 

Appellant  respectfully  petitions  the  court  for  a 

rehearing  of  this  cause.  In  that  behalf  petitioner 
avers  that  the  opinion  handed  down  on  the  8th  of 

October,  1928,  does  not  accord  to  this  appellant  its 
rights  on  the  record  before  the  court.  In  support  of 
this  contention  appellant  prays  consideration  of  the 
following 

ARGUMENT 

The  decree  of  the  lower  court  is  affirmed  chiefly 
if  not  wholly  on  the  proposition  that  our  suit  is  pre- 
mature. 



Waiver 

It  is  the  contention  of  the  defendant  City  that  it 

has  not  agreed  to  buy  the  water  plant  and  that  it  can- 
not be  compelled  to  do  so.  The  position  taken  by  the 

City  is  perfectly  clear  in  this  respect.  It  is  mani- 
fested by  its  demurrer  in  the  lower  court  and  by  the 

briefs  filed  on  its  behalf  in  this  court. 

In  our  reply  brief  we  cited  a  Washington  author- 
ity to  the  effect  that  where  a  defendant  contests  its 

liability  in  a  specific  performance  case  it  waives  any 
contention  otherwise  available  to  it  that  the  suit  is 

premature. 

Zeimatz  vs.  Blake,  39  Wash.  6,  9. 

This  is  the  conclusion  reached  also  by  a  Federal 

court  of  high  standing  in  two  of  the  cases  to  which 
the  attention  of  this  court  was  directed  in  our  former 
brief. 

National  Water  Works  Co.  vs.  Kansas  City,  62  Fed. 
853. 

The  franchise  ordinance  involved  in  this  case  was 

approved  on  the  27th  of  October,  1873,  and  ratified 

by  a  vote  of  the  people  on  November  15th,  1873,  on 

which  latter  date  the  grant  took  effect.  See  page  855 

of  62  Federal.  Section  4  of  the  franchise  ordinance 

provided  that : 

"If  at  the  expiration  of  twenty  years  from 
the  time  this  grant  shall  take   effect   the   same 



shall  not  have  been  renewed  *  *  *  the  City 
shall  then  be  required  to  purchase  and  become 
sole  owner  of  said  water  works  as  aforesaid  and 
pay  therefor  a  price  agreed  upon  by  the  parties 
or  ascertained  as  they  may  agree,  or  if  the  price 
cannot  be  thus  agreed  upon  then  the  City  shall 
pay  the  fair  and  equitable  value  of  the  whole 
works  to  be  ascertained  by  said  circuit  or  other 
court  of  record  as  aforesaid  in  such  manner  as 
said  court  shall  determine  on  the  petition  of 

either  party  for  the  purpose." 

The  court  held  that  the  mere  lapse  of  the  twenty 

years  created  a  binding  obligation  on  the  part  of  the 

City  to  buy  the  water  works.  It  is  manifest  that  this 

right  could  not  become  complete  under  the  terms  of 

the  ordinance  until  November  15th,  1893.  The  bill 

of  the  water  company  was  filed  in  the  Federal  court 

on  the  26th  of  December,  1891.  It  recited  that  the 

City  disregarded  its  obligations  under  the  ordinance. 

On  this  bill  a  decree  of  specific  performance  was 

passed  by  the  lower  court  and  this  decree  was  af- 
firmed by  the  Circuit  Court  of  Appeals  for  the 

Eighth  Circuit,  Judge  Brewer  writing  the  opinion. 

Castle  Greek  Water  Co.  vs.  City  of  Aspen,  146  Fed.  8. 

This  case  is  so  important  for  our  purposes  that 

we  have  secured  and  are  forwarding  with  this  peti- 
tion to  the  Clerk  of  this  Court  a  certified  copy  of  the 

bill  as  it  appears  on  file  in  the  District  Court  of  the 
United  States  for  the  District  of  Colorado.  The  bill 

is  lengi:hy  and  we  have  not  deemed  it  necessary  to 
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IDrint  the  entire  bill  as  an  exhibit  to  this  petition,  but 

we  do  print  extracts  from  the  relevant  portions  of 
the  bill  with  abstracts  of  the  remainder  thereof  and 

attach  the  same  as  Exhibit  "A"  hereto. 

It  appears  from  the  bill  that  on  the  20th  of  Oc- 

tober, 1885,  plaintiff's  predecessors  in  interest,  Cow- 
enhoven  and  Brown,  made  a  proposition  to  the  City 

to  construct  a  municipal  water  system  therein.  Sec- 
tion 10  of  the  proposition  was  in  part  as  follows : 

"The  town  shall  have  the  right  to  purchase 
the  said  works  at  the  expiration  of  twenty  (20) 
years  after  the  date  of  this  agreement,  or  failing 
to  purchase  at  the  expiration  of  twenty  (20) 
years,  then  at  the  expiration  of  every  ten  years 
thereafter. 

"Provided,  however,  that  the  town  shall  give 
to  the  said  Cowenlioven  and  Brown,  their  asso- 

ciates and  assigns,  notice  in  writing  of  the  inten- 
tion to  purchase  one  (1)  year  in  advance  of  such 

date  of  purchase." 

The  bill  alleges  that  on  the  31st  of  October,  1885, 

the  proj^osition  so  made  was  accepted  by  the  Board 

of  Trustees  of  the  Town  of  Aspen,  subject  to  a  vote 

of  the  legal  voters  who  thereafter  and  on  the  5th  of 

November,  1885,  approved  the  same ;  that  on  the  11th 

day  of  November,  1885,  an  ordinance  was  passed  re- 
citing the  acceptance  of  the  proposition  and  granting 

Cowenhoven  and  Brown  and  their  assigns  a  fran- 
chise to  maintain  and  operate  a  water  plant  for  20 



years  from  the  31st  of  October,  1885,  to  the  31st  of 

October,  1905.  It  was  alleged  that  on  the  10th  of 

October,  1904,  the  City  of  Aspen  passed  a  resolution 

exercising  its  option  to  buy  the  said  water  plant.  It 

is  apparent  that  by  the  terms  of  the  proposition  ac- 

cepted by  the  City  the  right  to  buy  could  not  have  be- 
come effective  earlier  than  October  31st,  1905,  and 

probably  not  until  November  5th,  1905.  The  bill  of 

complaint  was  nevertheless  filed  by  the  water  com- 
pany on  the  23d  of  September,  1905,  and  a  demurrer 

to  it  was  sustained  by  the  lower  court.  The  ruling  of 

the  lower  court  in  this  respect  was  reversed  by  the 

Circuit  Court  of  Appeals,  Judge  Sanborn  writing  the 
opinion.  This  opinion  will  be  found  in  146  Fed.  8. 

It  appears  in  the  bill  that  the  City  denied  that  it  was 

under  any  obligation  to  purchase  the  water  plant. 

We  believe  the  law  to  be,  as  announced  in  the 

foregoing  three  cases,  that  where  a  defendant  in  a 

specific  performance  case  denies  plaintiff's  right  to 
recover  at  all,  the  defendant  cannot  be  heard  to  say 

that  the  suit  is  premature. 

Grounds  of  Motion  to  Dismiss 

Appellee 's  motion  to  dismiss  which  was  sustained 
in  the  lower  court  was  based  upon  the  following 

grounds  (Record  21) :  "The  complaint  does  not  state 
any  matter  of  equity  entitling  plaintiff  to  the  relief 

prayed  for  nor  are  the  facts  as  stated  sufficient  to 

entitle  plaintiff  to  any  relief." 
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No  other  grounds  for  attacking  our  bill  than  those 

set  up  in  the  motion  were  available  to  appellee  in  the 

District  Court,  nor  was  our  bill  questioned  in  that 

court  on  any  other  grounds. 

In  our  re]3ly  brief  we  contended  that  the  question 

of  prematurity  was  not  properly  before  this  court 
because  it  had  not  been  raised  in  the  District  Court. 

The  contention  of  counsel  for  the  City  is  set  up  on  the 

first  page  of  his  final  brief  in  the  following  lan- 

guage : » 

"If,    for    any    reason,    expressed    or    un- 
expressed, the  decision  and  decree  of  the  trial 

court   is    right,    an    affirmance   should   follow 

here." 
It  is  elementary  that  a  contention  that  the  suit  is 

premature  is  matter  in  abatement. 

Matter  in  Abatement  Must  Be  Urged  in  Court  of 
Original  Jurisdiction 

We  believe  the  authorities  are  in  entire  harmony 

in  their  support  of  the  above  proposition. 

1  C.  J.  264,  Sec.  585. 

"It  is  well  settled  of  course  that  matters  in 
abatement  cannot  be  urged  for  the  first  time  on 
a]3peal,  and  even  in  an  action  before  a  justice  of 
the  peace  or  other  lower  court  which  is  appeal- 

able and  triable  de  novo  in  a  higher  court  the 
general  rule  is  that  matter  in  abatement  is 
waived  unless  presented  in  the  first  court. 
It  cannot  be  pleaded  or  otherwise  urged  for  the 
first  time  in  the  appellate  court,  unless  permit- 
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ted  by  statute  or  rules  of  practice,  or  unless  it 
has  arisen  since  rendition  of  the  judgment  be- 

low, so  that  it  can  be  urged  by  plea  puis  darrein 
continuance  or  otherwise." 

Wetmore  vs.  Plant,  5  Conn.  541,  542-543. 

"Nothing,  of  which  the  party  could  have 
taken  advantage  in  the  court  below,  can  be  as- 

signed as  error  in  fact.  A  man  shall  never  as- 
sign that  for  error,  which  he  might  have  pleaded 

in  abatement ;  for  it  shall  be  accounted  his  folly 
to  neglect  the  time  of  taking  that  exception. 
Barnes  vs.  Bulwer,  Carth.  124.  In  illustration 
of  this  position.  Lord  Holt,  in  the  case  just  cited, 

remarks:  'If  a  feme  covert  bring  an  action  in 
her  own  name,  per  attornatuni,  and  the  defend- 

ant plead  in  bar  to  the  action,  he  shall  never 

afterwards  assign  the  coverture  for  error.'  It 
cannot  be  necessary  to  discuss  a  point  of  practice 
uniformly  established,  and  resting  on  the  sound- 

est reason." 

Fonville  vs.  Monroe,  74  III.  126. 

"The  point  is  urged  that  the  name  of  Charles 
D.  Reed  appears  in  the  summons,  as  one  of  the 
plaintiffs,  but  not  in  the  declaration,  and  because 
of  the  omission  it  is  insisted  it  was  error  to  enter 
judgment  in  his  favor,  with  the  other  plaintiffs. 
Objections  of  this  character  cannot  be  taken  for 
the  first  time  in  this  court.  Variances  between 
the  writ  and  declaration  are  matters  pleadable 
in  abatement.  No  attempt  was  made  to  avail  of 
the  error  in  the  court  below.  This  not  having 
been  done,  the  alleged  variances,  if  any  exist, 

cannot  now  be  assigned  for  error. ' ' 

Davis  vs.  Brinker,  50  Ind.  25. 

"There  was  a  trial  without  plea,  answer,  or 
objection  to  the  papers  or  jurisdiction  of  the  jus- 
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tice,  and  judgment  for  the  plaintiff.  Appeal  to 
the  circuit  court,  where  a  like  result  was  reached. 
But  before  trial  in  the  circuit  court,  the  defend- 

ant filed  a  plea  or  answer  in  abatement  of  the 
action,  alleging  that  the  replevin  bond  before  the 
justice  was  executed  on  Smiday,  and,  therefore, 
the  justice  had  no  jurisdiction  of  the  case.  A  de- 

murrer to  this  answer  was  sustained,  and  this 
ruling  j^resents  the  only  question  in  the  case. 

"We  hold  that  there  was  no  error  in  the  ac- 
tion of  the  court.  The  objection  to  the  jurisdic- 
tion of  the  justice  was  made  too  late." 

Auerhach  vs.  Salt  Lake  County,  23  Utah  103,  63  Pac. 
907,  911. 

"This  point,  as  appears,  was  made  for  the 
first  time  in  the  appellate  court,  and  therefore 

cannot  avail  the  appellant.  *  *  *  Such  an  ob- 
jection simply  goes  in  abatement  of  the  action, 

and,  to  have  effect,  must  be  urged  by  proper 
plea  or  in  some  appropriate  manner  in  the  trial 
court,  or  the  objection  will  be  regarded  as 

waived. ' ' 

Without  quoting  from  any  further  cases  we  cite 

the  following  as  in  accord  with  the  propositions 
above  announced: 

Smith  vs.  State,  19  Conn.  493,  498. 

Blankenship  vs.  Blackwell,  124  Ala.  355,  27  So. 
551. 

Queen  City  Co.  vs.  Blalack,  18  So.  800  (Miss.) 

Fischer  vs.  Stiefel,  179  111.  59,  53  N.  E.  407, 
408. 

Morgan's  Estate,  46  Ore.  233,  242. 
Paauhau  Sugar  Co.  vs.  Palapala,  127  Fed.  920. 



13 

The  case  last  cited  is  a  decision  of  this  court.  A 

libel  in  admiralty  had  been  brought  by  a  boy  who  was 

not  yet  twenty-one.  No  objection  was  raised  in  the 
lower  court  and  this  court  speaking  through  Judge 

Hawley  held  that  the  question  was  not  available  on 

appeal. 

It  has  been  explicitly  held  that  matter  in  abate- 

ment is  unavailable  to  an  appellee  to  support  a  judg- 

ment where  the  point- had  not  been  raised  in  the  court 
below. 

Petty  vs.  Mutual  Fire  Co.,  Ill  Iowa  358,  82  N.  W. 
767. 

This  was  an  action  on  a  policy  of  fire  insurance. 

Judgment  was  rendered  for  the  defendant.  The  Su- 
preme Court  of  Iowa  found  error  in  the  record.  The 

defendant  contended  in  the  appellate  court  for  the 

first  time  that  the  action  was  prematurely  brought. 
The  court  said : 

"The  appellee  contends  here,  for  the  first 
time,  that  this  action  was  prematurely  brought, 
and  ought  to  be  affirmed  for  this  reason,  not- 

withstanding the  fact  that  the  question  was  not 
presented  in  the  pleadings,  nor  raised  in  the 
lower  court.  Under  the  well-settled  rule,  this 
contention  cannot  be  sustained. ' ' 

Tanenbaum  vs.  Federal  Match  Co.,  189  N.  Y.  75,  82. 

"We  think  there  is  another  answer  to  this 
argument  that  the  action  was  prematurely 
brought.    No  such  defense  as  that  was  pleaded, 
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but  on  the  contrary  respondent  by  its  answer  re- 
iterated and  unequivocally  stood  upon  the  claim 

that  this  contract  was  the  product  of  fraud  on 
the  part  of  appellant  and  that  it  had  rescinded 

the  same." 

To  the  same  effect : 

Odum  vs.  J.  I.  Case  Threshing  Co.,  36  S.  W. 
191,  195  (Tenn.) 

Atchison  Topeka  Co.  vs.  Lujan,  6  Colo.  338. 

There  is  a  long  line  of  authority  to  the  effect  that 

it  cannot  be  contended  for  the  first  time  in  the  ap- 
pellate court  that  a  suit  is  prematurely  brought. 

3  C.  J.  704,  Sec.  598. 

"Matters  in  abatement,  not  going  to  the  jur- 
isdiction of  the  subject  matter,  must  be  pleaded 

below,  and  cannot  be  raised  for  the  first  time  in 

the  appellate  court." 

Lehretto  vs.  Serif ini,  92  Conn.  380, 102  AH.  767. 

"The  only  error  assigned  in  the  reasons  of 
appeal  is  the  failure  of  the  court  to  hold  that  the 
action  was  prematurely  brought  and  to  dismiss 
it  for  that  cause.  That  assignment  of  error, 
purely  technical  and  unrelated  to  the  substantial 
rights  of  the  parties,  is  sufficiently  met  by  the 
statement  that  it  is  not  one  which  our  rules  of 
practice  entitle  him  to  pursue,  since  he  did  not 
plead  nonmaturity  of  the  cause  of  action  either 
in  abatement  or  in  bar." 
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Bumstead  vs.  Dividend  Insurance  Co.,  12  N.  Y.  81, 90. 

''The  objection  that  the  suit  was  brought  be- 
fore the  expiration  of  three  months  from  the 

time  when  the  corrected  and  more  particular 
statement  of  the  loss  was  furnished,  and  was, 
therefore,  premature,  was  not  taken  upon  the 

trial,  and  consequently  it  cannot  be  made  here." 

Adams  vs.  Branan,  120  Ga.  530,  48  S.  E.  128. 

The  syllabus  in  this  case  is  in  part  as  follows : 

"A  plea  that  the  maturity  of  the  account  sued 
on  had  been  extended  by  the  plaintiff  to  a  time 
subsequent  to  the  institution  of  the  suit,  and  that 
the  suit  was  prematurely  brought,  is  a  plea  in 
abatement.    *    *    ̂  

''Where  no  cause  is  shown  for  the  delay,  it 
is  too  late  to  file  such  a  plea  in  abatement  in  the 
superior  court  on  the  appeal  of  a  case  from  the 
county  court ;  and  the  court  erred  in  overruling 
the  motion  to  strike  the  plea  in  abatement  on  the 

ground  that  it  was  filed  too  late." 

Been  vs.  Crenshaw,  128  Tenn.  123, 158  S.  W.  987,  990. 

"It  is  insisted  that  the  judgment  could  not 
be  properly  rendered  because  the  tax  was  not  due 
when  the  suit  was  instituted,  or  even  when  the 
judgment  was  rendered  in  the  circuit  court.  No 
objection  of  this  kind  was  made  in  the  circuit 
court,  and  hence  the  immaturity  of  the  action,  if 
it  existed,  was  waived,  and  could  not  be  urged 

here." 

Johnson  vs.  Meyer,  54  Ark.  442, 16  S.  W.  123. 

"The  appellant  cannot  now  for  the  first  time 
object  that  the  suit  was  prematurely  brought." 
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Kansas  City  Co.  vs.  Greer,  90  Ark.  531,  119  S.  W. 
1121, 1122. 

*'The  appellant  contends  that  the  suit  was 
brought  before  the  cause  of  action  accrued,  and 
was  therefore  premature  because  the  allegation 
of  the  complaint  and  the  proof  show  that  the  no- 

tice which  must  be  given  before  there  can  be  any 
cause  of  action,  was  not  given  till  May  30,  1907, 
whereas  the  original  complaint  was  filed  May 
11,  1907.  But  the  appellant  demurred  to,  and 
answered  the  complaint  and  it  does  not  raise  the 
question  in  its  answer  or  demurrer.  In  fact  it 
only  raises  the  specific  question  here  for  the 
first  time.  *  *  *  The  last  announcement  of 
the  court  on  these  jDoints  is  in  Ferguson  vs.  Carr, 
85  Ark.  246,  107  S.  W.  1177,  where  Judge  Mc- 
Culloch,  speaking  for  the  court  on  motion  to  re- 

hear, said :  'The  objection  that  an  action  has  been 
brought  prematurely  is  waived  by  failure  to  ob- 

ject at  the  proper  time.'  " 

WilUayns  vs.  Smith,  24  S.  W.  1115  (Tex.  Civ.  App.) 

' ' The  only  error  assigned  is  that  the  suit  was 
brought  before  the  maturity  of  the  claim,  the 
same  falling  due  on  December  31,  1890,  the  suit 
in  justice  court  being  brought  on  December  2, 

1890.  *  *  *  The  objection  now  made  was  not 
called  to  the  attention  of  either  court  below. 

*  *  *  It  cannot  be  raised  for  the  first  time  on 
appeal  in  this  court,  and  can  not  now  be  consid- 

ered." 
Van  Camp  vs.  Keokuk,  130  Iowa  716, 107  N.  W.  933, 

934. 

''The  trial  court  was  not  asked  to  hold  that 
the  action  was  premature  and  hence  made  no 
ruling  upon  that  proposition.  That  matter  can- 

not be  raised  for  the  first  time  in  this  court." 
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Port  Huron  Machinery  Co.  vs.  Hurto,  154  loiva  435, 
135  N.  W.  31,  33. 

"It  is  also  said  that  there  was  error  in  enter- 
ing- judgment,  because  the  term  of  credit  agreed 

upon  had  not  expired  when  suit  was  brought. 
This  point  was  not  made  below,  and  hence  can- 

not be  urged  here." 

Waterloo  Lumber  Co.  vs.  Bes  Moines  Co.,  158  loiva 

563, 138  N.  W.  504,  51  L.  B.  A.  (N.  S.)  539,  546. 

"The  defendant  further  insists  that  the  judg- 
ment below  must  be  reversed  because  the  action 

was  prematurely  begmi.  This  fact  is  said  to  af- 
firmatively appear  from  the  printed  record,  a 

statement  which  the  appellee  questions.  We  have 
not  undertaken  to  satisfy  ourselves  in  that  re- 

spect because  it  appears  to  be  unnecessary.  The 
objection  to  the  timeliness  of  the  action  was  not 
raised  in  pleading  or  by  motion  in  arrest,  nor 
does  it  appear  to  have  been  in  any  manner  called 
to  the  attention  of  the  trial  court.  Under  such 
circumstances,  it  cannot  be  raised  for  the  first 
time  in  this  court." 

The  following  authorities   will   also  be  found  in 

point  on  this  question : 

Jones  vs.  Tonawanda,  55  N.  Y.  S.  115. 

Hazle  vs.  Bondy,  173  111.  302,  50  N.  E.  671,  674. 

Preston  vs.  Knapp,  85  Cal.  559,  24  Pac.  811. 

Mahaska  vs.  Whitsel,  133  Iowa  335,  110  N.  W. 
614,  616. 



18 

We  therefore  earnestly  contend  that  the  point 

upon  which  the  court  chiefly  relied  in  affirming  the 

decree  from  which  we  appeal  was  not  properly  be- 
fore the  court  and  cannot  properly  be  made  the  basis 

of  a  decree  of  affirmance. 

A  decree  in  this  cause  based  on  the  fact  that  our 

suit  is  premature  should  very  clearly  be  a  decree  of 

dismissal  without  prejudice.  The  decree  from  which 

we  appeal  is  not  such  a  decree. 

It  may  be  suggested  that  the  foregoing  line  of  au- 
thority should  have  been  submitted  in  our  reply 

brief.  Our  answer  must  be  that  the  contention  of 

prematurity  was  first  called  to  our  attention  when 

we  were  served  with  appellees'  brief,  six  days  before 
the  oral  presentation  of  the  case.  Two  of  these  days 

were  Saturday  and  Sunday.  In  the  time  available 

we  were  able,  only  with  the  utmost  difficulty,  to  pre- 
pare and  print  our  reply  brief.  It  was  not  possible 

in  that  time  to  make  the  exhaustive  search  required 

to  assemble  the  foregoing  authorities. 

Jurisdiction  to  Determine  Price 

With  great  deference  to  the  court  we  contend  that 

our  suit  was  not  prematurely  brought.  The  fran- 

chise ordinance  passed  in  1898  constituted  a  contin- 
uing offer  on  the  part  of  the  owner  of  the  water  plant 

to  sell  to  the  City.  The  resolution  of  April  6th,  1927, 

was  an  exercise  by  the  City  of  its  option  to  buy.  The 
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consent  of  the  electors  was  given  at  the  election  held 

on  the  7th  of  April,  1928.  A  contract  to  buy  was  then 

complete. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8, 10. 

Cherryvale    Water    Co.    vs.    Clierryvale,    65 
Kans.  219,  69  Pac.  176,  180. 

Bristol  vs.  Bristol  Water  Works,  19  R.  I.  413, 
32  L.  R.  A.  740,  743. 

Fayetteville   vs.  Fayetteville  Water  Co.,  135 
Fed.  400,  403. 

Alahama  Water  Co.  vs.  City  of  Anniston,  215 
Ala.  120, 110  So.  36. 

The  parties  were  unable  to  agree  as  to  the  price 

to  be  paid  for  the  water  plant.  The  franchise  ordi- 
nance provided  that  in  such  case  the  price  was  to  be 

fixed  by  due  process  of  law.  Surely  the  vendor  had 

a  remedy  by  which  to  determine  the  value  of  the 

plant  and  the  price  to  be  paid.  The  Water  Company 

could  not  institute  condemnation  proceedings.  We 

could  not  bring  an  action  at  law  for  what  we  believed 

to  be  the  value  of  the  plant  for  the  reasons  set  up  by 

Judge  Sanborn  in 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146  Fed. 
8,  15: 

"The  company  cannot  tender  the  works  and 
then  abandon  them  and  bring  its  action  at,  law, 

because  these  works  supply  the  city  and  its  cit- 
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izens  with  water,  and  the  public  interest,  the 
danger  of  fire,  the  domestic  necessities  of  the 
people  of  the  city  forbid  the  cessation  of  their 
operation.  Barton  vs.  Barbour,  104  U.  S.  126, 
134,  26  L.  Ed.  672 ;  Joy  vs.  St.  Louis,  138  U.  S. 
1,  47,  11  Sup.  Ct.  243,  34  L.  Ed.  843.  A  court  of 
equity  alone  i30ssesses  powers  sufficiently  elastic 
and  comprehensive  to  continue  the  operation  of 
the  works,  if  the  interest  of  the  public  demands 
it,  to  fairly  take  the  accounting  which  conditions 
their  productive  worth,  and  to  render  a  decree 
that  the  property  be  conveyed,  and  that  the  price 
be  paid  at  such  time  and  on  such  terms  as  will 
best  conserve  and  enforce  the  rights  of  all  the 
parties  in  interest.  It  alone  has  plenary  power 
to  enforce  this  contract,  and  the  water  company 
has  no  remedy  at  law  as  complete  and  efficient 
as  the  remedy  in  equity.  It  has  no  remedy  at 

law  that  will  secure  it  adequate  relief." 

Our  bill  prays  ''that  this  court  ascertain  by  ref- 
erence to  a  Master,  or  in  such  other  manner  as  the 

court  may  deem  proper,  what  is  a  fair  and  reason- 
able price  to  be  paid  to  plaintiff  by  said  defendant 

City  of  Hoquiam  for  the  waterworks  system  and 

plant  of  plaintiff  hereinabove  described."  (Rec- 
ord 20.) 

The  time  was  ripe  for  fixing  the  price  of  the  plant 
and  our  bill  should  have  been  entertained  for  this 

purpose,  even  though  we  were  denied  the  complete 

relief  which  we  sought. 
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Kemedy  of  Specific  Performance  Contemplated 

If  "due  process  of  law"  as  used  in  the  franchise 
ordinance  meant  condemnation,  the  vendor  had  no 

remedy.  The  contract  in  such  case  was  enforceable 

only  by  the  vendee. 

If  it  be  suggested  that  the  right  of  the  vendor  to 

bring  a  suit  for  specific  performance  would  exist,  but 

would  remain  in  abeyance  until  the  City  had  oj^por- 
tunity  to  bring  an  action  in  condemnation,  we  answer 

that  the  City  might  bring  its  action  and  fail  to  press 

its  case.  It  might  abandon  its  case  at  any  time  even 

after  a  verdict  had  been  received  fixing  the  value  of 

the  plant. 

Port  Angeles  Pacific  Co.  vs.  Cooke,  38  Wash. 
187,  188. 

To  hold  that  the  remedy  of  the  vendor  is  in  abey- 

ance until  the  City  has  refused  to  bring  a  condemna- 

tion action  or  refused  to  press  such  action  to  judg- 
ment or  has  refused  to  pay  the  judgment  rendered  is 

to  leave  one  of  the  parties  to  a  contract  remediless  in 

an  important  matter  for  a  long  period  of  time.  Such 
a  construction  of  the  contract  denies  to  the  vendor  a 

speedy  or  adequate  remedy.  We  respectfully  sub- 
mit that  courts  of  equity  exist  for  the  correction  and 

relief  of  just  such  situations. 

The  construction  suggested  does  violence  to  the 

familiar  canons  for  the  interpretation  of  contracts. 
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Where  the  language  of  a  contract  will  permit  a  court 

so  to  do,  the  court  will  always  construe  a  contract  as 

mutual  in  the  rights  and  remedies  reserved  to  the 

parties. 

Midland  Linseed  Oil  Co.  vs.  Charles  R.  Sargent  Co.;, 
281  Fed.  704,  708  (C.  C.A.6). 

"  It  is  a  canon  of  construction  that  courts  will 
not  destroy  the  mutual  and  reciprocal  obliga- 

tions of  the  contracting  parties,  and  substitute 
therefor  an  optional  contract,  unless  the  lan- 

guage used  imperatively  requires  such  construc- 

tion. ' ' 

La  Grange  Grocery  Co.  vs.  Lamhorn  <&  Co.,  283  Fed. 

869,  872-873  (C.  C.  A.  5). 

"A  contract  will  not  be  construed  so  as  to  de- 
stroy the  same,  where  there  is  another  legitimate 

construction  which  will  uphold  it.  'So  a  con- 
tract should  be  construed  in  favor  of  mutuality. ' 

13  C.  J.  539;  Palmer  Brick  Co.  vs.  Woodward, 
138  Ga.  289,  294,  75  S.  E.  480;  Mill  Wood,  etc., 
Co.  vs.  Flint  River,  etc.,  Co.,  16  Ga.  App.  636,  86 
S.  E.  943.  The  construction  contended  for  by 
the  company  would  destroy  the  contract  as  a 
binding  obligation;  that  contended  for  by  the 
plaintiffs,  to-wit,  that  an  election  of  terms  speci- 

fied is  with  the  sellers'  credit  department,  and 
that  withdrawals  by  buyers  during  the  period 
specified  and  before  its  termination  is  subject  to 

the  approval  of  sellers'  credit  department,  is  en- 
tirely consistent  with  the  binding  obligation  to 

sell  upon  one  or  the  other  of  said  terms,  and  to 
furnish  absolutely  by  the  expiration  of  the 
periods  specified  for  the  delivery  of  each  third 
the   entire   quantity.    We  therefore   think   the 
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court  was  right  in  his  construction  of  the  con- 
tract, and  there  was  no  error  in  the  charge  con- 

struing the  same  and  holding  it  to  be  binding. ' ' 

Standard  Appliance  Co.  vs.  Standard  Equipment 
Co.,  296  Fed.  456,  458. 

Here  the  court  said : 

"As  a  general  rule  an  ambiguity  will  be 
solved  in  favor  of  a  mutually  binding  obliga- 

tion. ' ' 

Mempliis  Furniture  Mfg.  Co.  vs.  Wemyss  Co.,  2  F. 
(2d)  428,  432. 

' '  The  situation  was  such  as  to  give  full  force 
to  the  rules  of  construction  tersely  stated  in 
American  Sugar  Refining  Co.  vs.  Newnan  Gro- 

cery Co.,  284  F.  835,  836  (C.  C.  A.  5),  as  follows: 

"  'A  contract  will  be  given  that  construction 
which  will  make  it  valid  and  binding,  instead  of 
a  construction  which  would  make  it  void  or  un- 

enforceable. Hobbs  vs.  McLean,  117  U.  S.  567, 
6  S.  Ct.  870,  29  L.  Ed.  940.  Likewise  a  contract 
should  be  construed  in  favor  of  mutuality.  13 
C.  J.  539;  Minn.  Lumber  Co.  vs.  Whitebreast 
Coal  Co.,  160  111.  85,  43  N.  E.  774,  31  L.  R.  A. 

529." 

Empire  Gas  Co.  vs.  Southwest  Pipeline   Co.,  25  F. 
(2d)  742,  745. 

"The  contract  must  be  construed  as  a  whole, 
and  such  an  interpretation  given  it,  if  possible, 
as  to  render  it  mutual. ' ' 
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Moran  vs.  Standard  Oil  Co.,  211  N.  Y.  187, 105  N.  E. 

217,  220. 

''The  trial  judge  held  that  the  contract  im- 
posed no  obligation  on  the  defendant  to  employ 

the  plaintiff  for  five  years,  and  that  at  the  de- 
fendant's option  it  was  terminable  at  will.  We 

cannot  accept  that  construction  of  its  meaning. 
An  intention  to  make  so  one-sided  an  agreement 
is  not  to  be  readily  inferred.    *    *    * 

"The  i3laintiff  'agrees'  to  serve  for  five 
years.  The  defendant  'agrees'  to  pay  him  at  cer- 

tain rates.  The  very  word  'agreement'  connotes 
a  mutual  obligation.  Benedict  vs.  Pincus,  191 
N.  Y.  377,  383,  384,  84  N.  E.  284.  There  may  be 

a  'promise'  to  serve  without  a  promise  to  employ, 
but  there  can  be  no  '  agreement '  for  service  with- 

out mutuality  of  rights  and  duties." 

Mill  Wood  Co.  vs.  Flint  River  Co.,  16  Ga.  App.  636, 
85  S.  E.  943. 

The  syllabus  in  this  case  is  in  part  as  follows : 

"If  the  contract  in  the  instant  case  was  not 
binding  on  the  seller,  it  was  not  binding  on  the 
purchaser  either ;  it  was  void.  In  this  case  it  is 

'possible'  to  construe  the  contract  as  binding  on 
both  parties;  consequently  it  is  not  unilateral." 

Slater  vs.  Savannah  Corp.,  28  Ga.  App.  280, 110  S.  E. 
759,  761. 

"Where  parties  have  attempted  to  make  a 
contract,  all  the  provisions  of  the  instrument 
must,  when  permissible,  be  given  a  construction 
consistent  with  the  general  intention  of  the  par- 

ties to  be  bound  by  a  contractual  obligation,  and 

no   provision   should,   when   it   is   clearly   sus- 
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ceptible  of  a  construction  consistent  with  a 
clearly  defined  obligation  arising  out  of  any 
other  provision  of  the  contract,  be  given  a  con- 

struction inconsistent  with  such  clearly  defined 

obligation. ' ' 

Basing  our  contention  on  the  foregoing  authori- 
ties, we  maintain  that  when  the  City  exercised  its 

option  to  buy,  there  was  a  contract  mutually  binding 

and  which  both  parties  were  entitled  to  enforce ;  that 

it  cannot  be  presumed  that  they  contemplated  an 

agreement  enforceable  only  by  one  of  the  parties 

thereto  or  enforceable  by  the  other  only  after  the 

lapse  of  a  considerable  time  and  as  the  result  of 

waiver  and  inaction ;  that  a  suit  in  equity  for  the  pur- 

jDose  of  fixing  the  price  was  the  only  remedy  mutu- 
ally available  and  therefore  the  remedy  which  the 

parties  had  in  mind. 

Inability  to  Ageee 

Our  allegation  as  to  our  inability  to  agree  with 

the  City  as  to  the  price  to  be  paid  for  our  plant,  as 

found  on  pages  19-20  of  the  record,  is  as  follows : 

"Pursuant  to  said  notice  to  plaintiff  of  said 
election  of  said  City  to  exercise  its  right  to  pur- 

chase said  water  works  system  pursuant  to  said 
Section  28  of  said  Ordinance  No.  89  of  said  City 
plaintiff  offered  to  sell  said  water  works  sys- 

tem to  said  City  at  a  stated  price,  which  offer  the 
said  City  of  Hoquiam,  and  its  Mayor  and  Coun- 

cil, refused  to  accept,  and  plaintiff  and  said  City 
are  unable  to  agree  upon  the  price  to  be  paid 

for  said  water  system." 
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We  respectfully  maintain  that  the  court  has  erred 

in  holding  that  this  language  is  a  mere  conclusion  of 
law. 

The  rules  of  pleading  forbid  the  pleader  to  insert 

his  evidence  in  his  pleading.  It  is  the  duty  of  coun- 
sel in  drafting  a  pleading  to  allege  the  ultimate  fact. 

Language  substantially  identical  with  that  above 

quoted  has  been  upheld  by  the  courts  as  sufficient. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146  Fed.  8. 

Paragraph  11  of  the  bill  in  this  case  was  in  part 
as  follows : 

"And  your  orator  further  shows,  that  after 
the  passage  of  the  resolution  and  the  service  of 
the  notice  hereinabove  set  forth,  your  orator  and 
the  said  City  of  Aspen,  through  its  Mayor  and 
City  Council,  attemi^ted,  but  failed,  to  agree  on 
the  purchase  price  of  said  water  works,  plant, 

system  and  appurtenances." 

The  bill  containing  this  allegation  was  held  to  be 

sufficient  on  demurrer  by  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit. 

In— Burgess
es  

of  Hunting
don  

vs.  Hunting
don  

Water  Co., 

258  Pa.  St.  250, 101  Atl.  989,  992, 

the  allegation  was  as  follows : 

"The  plaintiff  and  defendant  have  not  been 
able  to  agree  upon  a  sum  or  price  at  which  the 
defendant  would  be  willing  to  sell,  and  at  which 
the  plaintiff  would  be  willing  to  purchase  the 

defendant's  plant  and  system." 
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In— 
St.  Louis  Co.  vs.  Postal  Telegra

ph  
Co.,  173  III.  508, 

51  N.  E.  382,  385, 

it  is  said : 

''It  is  furthermore  contended  by  the  appel- 
lants that  the  petition  does  not  show  an  endeavor 

on  the  part  of  the  petitioner  to  agree  with  de- 
fendants as  to  compensation  and  damages,  and  a 

failure  to  so  agree.  This  contention  is  without 
merit.  The  eminent  domain  act  requires  the  pe- 

titioner to  show  that  'the  compensation  to  be 
paid  for  or  in  respect  of  the  property,  sought  to 
be  appropriated  or  damaged  for  the  purposes 
above  mentioned,  cannot  be  agreed  upon  by  the 

parties  interested.'  The  petition  avers  that  'the 
petitioner  has  applied  to  the  defendants  for  the 
privilege  and  right  of  way  to  construct  its  tele- 

graph line  upon  said  right  of  way,  and  has  en- 
deavored to  come  to  an  agreement  upon  the  dam- 

ages to  be  paid  to  said  company  for  said  right  of 
way  aforesaid,  but  has  wholly  failed  to  reach  an 
amicable  agreement  with  either  of  said  compa- 

nies, by  which  said  right  of  way  could  be  secured 

or  damages  agreed  upon  •  ̂   *  *  and  for  such 
purposes  compensation  to  be  paid  for  and  in  re- 

spect of  the  property  sought  to  be  appropriated 
cannot  be  agreed  upon  by  said  defendants  and 

the  petitioner.'  The  averment  of  the  petition  is 
clearly  sufficient.  'The  averments  in  the  peti- 

tion to  condemn  land  for  a  public  use  need  not  be 
in  the  language  of  the  statute,  but  any  allega- 

tions showing  affirmatively  that  the  petitioner 
has  been  unajjle  to  agree  with  the  owner  in  re- 

spect to  the  compensation  to  be  paid  will  suffice.' 
Reed  vs.  Railway  Co.,  126  111.  48, 17  N.  E.  807." 
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In— 
Fulton  vs.  Methoiv  Trading  Co.,  45  Wash.  136,  137- 138, 

it  is  said  : 

"It  is  further  contended  that  there  is  no  suf- 
ficient allegation  of  inability  to  agree  with  ap- 

pellants as  to  the  amount  of  damages.  Para- 
graph 8  of  the  amended  comjolaint  alleges  as  fol- 

lows: 

'  *  '  That  said  plaintiffs  have  been  and  still  are 
unable  to  agree  with  the  said  Methow  Trading 

Company  and  said  Guy  Waring  as  to  the  com- 
jDensation  to  be  paid  it  and  them,  the  said  own- 

ers thereof,  for  the  reason  that  said  owners  will 
not  make  to  plaintiffs  a  stated  demand  for  any 
given  sum  of  money  in  compensation  to  them  and 
it  for  said  right  of  way,  and  that  such  of  said 
owners  of  said  parcels  of  land  over  which  it  is 
desired  to  extend  said  ditch,  hereinafter  de- 

scribed, have  refused,  and  still  refuse  to  grant  to 
these  plaintiffs  the  use  thereof  for  purposes 
aforesaid,  and  plaintiffs  have  been  wholly  un- 

able to  obtain  from  such  owners  any  right  in  or 
upon  or  to  the  use  of  said  premises  for  the  pur- 

poses aforesaid. ' 

"The  above  allegation  sufficiently  shows  a 
previous  effort  and  inability  to  agree." 

Plaintiff's  Offee  to  Sell 

It  is  held  that  our  bill  is  defective  in  failing  to  al- 
lege that  the  price  at  which  plaintiff  offered  to  sell 

its  plant  to  the  defendant  was  a  fair  price. 
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With  great  deference  it  is  submitted  that  if  such 

an  allegation  had  been  inserted  in  the  bill  it  would 

have  amounted  only  to  the  conclusion  of  the  pleader. 

Value  is  a  matter  of  opinion.  Fraud  cannot  ordi- 
narily be  predicated  on  an  excessive  price  exacted  for 

property. 

There  are  many  cases  where  the  remedy  of  spe- 
cific performance  is  vitally  important  to  a  litigant. 

Is  this  remedy  to  be  denied  because  a  vendor,  believ- 

ing his  property  to  be  more  valuable  than  the  chan- 
cellor, asks  a  price  which  the  chancellor  regards  as 

excessive  ? 

We  respectfully  submit  that  it  is  impracticable 

to  condition  the  remedy  of  specific  performance  on 

the  fairness,  in  the  opinion  of  a  trier,  of  the  price  at 

which  property  is  offered.  The  court  does  not  know 

judicially  the  value  of  any  property.  The  enforce- 

ment of  such  a  rule  would  require  a  preliminary  ex- 
amination into  the  price  asked  before  proceeding  to 

a  trial  on  the  merits.  There  are  few  subjects  on  which 

men  differ  so  certainly  as  on  the  value  of  property. 

The  determination  of  such  a  preliminary  question 

would  be  burdensome  to  courts  and  litigants.  It 

would  delay  and  complicate  the  disposition  of  busi- 
ness. We  have  searched  the  books  and  have  been 

able  to  find  no  authority  for  such  a  requirement. 

In  the  case  of  Castle  Creek  Water  Co.  vs.  City  of 

Aspen,  146  Fed.  8,  the   bill   was    subjected   to   the 
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searching  test  of  a  demurrer  which  was  sustained  in 

the  lower  court,  the  Court  of  Appeals  reversing  the 

decree  based  upon  such  ruling.  The  bill  in  that  case 

contained  no  allegation  as  to  the  price  at  which  the 

Water  Company  offered  to  sell  its  plant.  The  allega- 
tion contained  in  the  11th  paragraph  of  the  bill  is  as 

follows : 

"Your  orator  and  the  said  City  of  Aspen 
through  its  Mayor  and  City  Council  attempted 
but  failed  to  agree  on  the  purchase  price  of  said 

water  works,  plant,  system  and  appurtenances. ' ' 

In— National  Water  Works  vs.  Kansas  City,  62  Fed.  853, 

the  substance  of  the  bill  is  printed  on  pages  856-857 
of  the  report.  The  bill  as  so  reported  contains  no 

allegation  as  to  the  price  at  which  the  Water  Works 

Company  was  willing  to  sell  its  plant  and  no  allega- 
tion that  the  price  offered  was  a  reasonable  price. 

If  it  be  suggested  that  the  question  was  not  raised 

in  these  cases,  we  answer  that  it  was  not  raised  in  the 
case  at  bar. 

We  are  mindful  of  the  rule  that  equity  will  not 

decree  the  specific  performance  of  an  oppressive  or 

unconscionable  contract.  It  certainly  cannot  be  as- 
sumed that  the  contract  on  which  plaintiff  relies  falls 

within  this  classification.  The  law  seems  moreover 

to  be  well  settled  that  the  unconscionable  character  of 

the  contract  is  a  matter  of  defense  and  that  plaintiff 
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in  a  specific  performance  litigation  is  not  required 

to  negative  the  defense  in  his  initial  pleading. 

36  Cyc.  775. 

''A  general  allegation  that  the  contract  was 
founded  on  a  valuable  consideration  has  been 
held  sufficient  against  a  general  demurrer;  but 
there  must  be  some  showing  of  a  consideration 
for  the  contract.  In  California  and  Montana  the 
statute  requires  that  there  shall  be  an  adequate 
consideration  and  that  the  contract  shall  be,  as 
to  the  party  against  whom  it  is  to  be  enforced, 
just  and  reasonable.  In  California  it  is  held  that 
the  complaint  must  show  the  adequacy  of  the 
consideration  and  that  the  contract  is,  as  to  de- 

fendant, just  and  reasonable,  and  that  it  would 
not  be  inequitable  to  enforce  it ;  but  in  Montana 
the  inadequacy  of  the  consideration  is  with  more 
reason  treated  as  a  matter  of  defense." 

The  California  decisions  referred  to  in  the  above 

authority  are  based  on  Section  3391  of  the  Civil  Code 
of  California.  There  is  no  such  statute  in  the  State 

of  Washington. 

Bauermeister  vs.  Sullivan,  160  N.  E.  105,  106  (Ind. 
App.) 

*'It  is  urged  by  appellee  that  the  complaint 
does  not  contain  averments  of  fact  showing  that 
the  contract  is  fair  and  equitable,  in  this,  that 
there  is  no  averment  that  $6000  is  a  fair  valua- 

tion of  the  projDerty.  It  is  not  necessary  that  the 
complaint  should  aver  that  the  consideration 
named  is  adequate.  There  is  nothing  in  the  com- 

plaint to  show  that  the  consideration  to  be  paid 
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for  the  real  estate  is  unfair  and  inequitable,  and 
the  court  will  not,  as  against  the  plaintiff,  pre- 

sume that  it  is.  If  in  a  suit  for  sjoecific  perform- 
ance of  a  contract,  the  defendant  would  estab- 

lish that  the  contract  is  unfair  and  inequitable 
by  reason  of  facts  not  disclosed  by  the  contract, 
he  must  allege  and  prove  such  facts  as  a  defense, 
Indianapolis,  etc.,  Traction  Co.  vs.  Essington 
(1913),  54  Ind.  App.  286,  300,  99  N.  E.  757,  100 

N.  E.  765,  and  cases  cited." 

Byars  vs.  Thompson,  80  Tex.  468, 15  S.  W.  1087-1088. 

' '  The  next  assignment  of  error  presented  is : 
'The  court  erred  in  not  sustaining  defendants' 
third  special  exception  to  plaintiffs'  first  orig- 

inal amended  petition,  for  the  reason  that  said 
petition  nowhere  alleges  or  recites  the  consider- 

ation 23aid  by  the  plaintiff  Wells  Thompson  for 
the  interest  claimed  by  him  under  the  contracts 
which  he  is  endeavoring  to  have  specifically  per- 

formed. '  We  do  not  doubt  the  correctness  of  the 
proposition  contended  for  by  appellants  under 
this  assignment — that  to  sustain  a  suit  for  spe- 

cific performance  of  a  contract  to  convey  land 
there  must  be  either  an  actual  valuable  consid- 

eration or  what  a  court  of  equity  considers  a 
meritorious  one.  We  understand  the  assignment, 
however,  to  question  the  sufficiency  of  the  peti- 

tion because  of  its  alleged  failure  to  aver  that 
Thompson  paid  a  valuable  consideration  for  his 
interest  in  the  contract.  The  contract  was  made 

a  part  of  the  petition,  and  recited  that  it  was  ex- 
ecuted 'for  valuable  consideration.'  We  think 

this  recitation  sufficient  to  support  the  prima 
facie  presiunption  of  the  existence  of  a  valuable 
consideration,  and  that  the  court  did  not  err  in 
so  holding.  Short  vs.  Price,  17  Tex.  397 ;  Tum- 
linson  vs.  York,  20  Tex.  694. ' ' 
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Sturtz  vs.  Ommen,  32  S.  Dak.  396, 143  N.  W.  288,  291. 

"By  the  fourth  objection,  appellant  claims 
that  the  complaint  must  show  affirmatively  that 
the  consideration  for  the  contract  is  adequate, 
and  that  as  to  the  defendant  the  contract  is  just 
and  reasonable.  Section  2345  of  the  Civil  Code 

is  as  follows:  'Specific  performance  cannot  be 
enforced  against  a  party  to  a  contract  in  any  of 

the  following-  cases :  1.  If  he  has  not  received  an 
adequate  consideration  for  the  contract.  2.  If 
it  is  not,  as  to  him,  just  and  reasonable.  3.  If 
his  assent  was  obtained  by  misrepresentation, 
concealment,  circmnvention,  or  unfair  practice 
of  any  party  to  whom  performance  would  be- 

come due  under  the  contract,  or  by  any  promise 
of  such  party  which  has  not  been  substantially 
fulfilled ;  or,  4.  If  his  assent  was  given  under  the 
influence  of  mistake,  misapprehension,  or  sur- 

prise, except  that  where  the  contract  provides 
for  compensation  in  case  of  mistake,  a  mistake 
within  the  scope  of  such  provision  may  be  com- 

pensated for,  and  the  contract  specifically  en- 
forced in  other  respects,  if  proper  to  be  so  en- 

forced.' In  support  of  this  contention  certain 
California  cases  are  cited.  If  appellant's  con- 

tention is  right,  then  the  complaint  must  also 

affirmatively  show  that  the  defendant's  assent 
to  the  contract  was  not  obtained  by  misrepre- 

sentation or  other  unfair  practice,  and  that  it 
was  not  given  by  mistake,  misapprehension,  or 
surprise.  This  reasoning  would  also  require  the 
complaint  to  allege  that  both  parties  were  of  ma- 

ture age  at  the  time  of  the  contract,  and  not  un- 
der mental  or  other  disability.  Of  the  California 

decisions  on  this  point,  Mr.  Pomeroy  says,  in  36 

Cyc.  776 : '  But  in  Montana  the  inadequacy  of  the 
consideration  is  wdth  more  reason  treated  as  mat- 

ter of  defense. '  In  considering  the  section  of  the 
Montana  Code  which  is  identical  with  our  Sec- 
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tion  2345,  Civ.  Code,  the  Supreme  Court  of  Mon- 
tana said  in  Finlen  vs.  Heinze,  28  Mont.  548,  73 

Pac.  123:  'The  evident  meaning  of  this  section 
is  that  any  one  of  these  subdivisions  furnishes  a 
defense  to  an  action  for  specific  performance ;  in 
other  words,  when  specific  performance  is 
sought  against  a  party,  he  may  interpose  any  one 
of  the  defenses  named  above,  and,  if  he  can  main- 

tain it,  he  defeats  the  action.'  We  fully  agree 
with  the  soundness  of  the  rule  announced  by  the 

Montana  court." 

Finlen  vs.  Heinze,  28  Mont.  548,  73  Pac.  123. 

' '  Notwithstanding  our  Code  is  similar  to  that 
of  California,  and  may  have  been  taken  from 
that  state,  we  decline  to  follow  California  deci- 

sions upon  this  subject  when  they  are  in  direct 
conflict  with  the  decisions  of  our  own  court  and 

are  opposed  to  what  appears  to  us  to  be  the  bet- 
ter reasoning.  Section  4417  of  the  Civil  Code 

provides :  '  Sec.  4417.  Specific  performance  can- 
not be  enforced  against  a  party  to  a  contract  in 

any  of  the  following  cases:  (1)  If  he  has  not  re- 
ceived an  adequate  consideration  for  the  con- 
tract. (2)  If  it  is  not,  as  to  him,  just  and  reason- 

able. (3)  If  his  assent  was  obtained  by  the  mis- 
representation, concealment,  circumvention,  or 

unfair  practices  of  any  party  to  whom  perform- 
ance would  become  due  under  the  contract,  or 

by  any  promise  of  such  party,  which  has  not  been 
substantially  fulfilled;  or  (4)  if  his  assent  was 
given  under  the  influence  of  mistake,  misappre- 

hension or  surprise,  except  that  where  the  con- 
tract provides  for  compensation  in  case  of  mis- 
take, a  mistake  within  the  scope  of  such  provi- 

sion may  be  compensated  for,  and  the  contract 
specifically  enforced  in  other  respects,  if  proper 

to  be  enforced. '  The  evident  meaning  of  this  sec- 



35 

tion  is  that  any  one  of  these  subdivisions  fur- 
nishes a  defense  to  an  action  for  specific  per- 

formance; in  other  words,  when  specific  per- 
formance is  sought  against  a  party  he  may  inter- 

pose any  one  of  the  defenses  named  above,  and  if 
he  can  maintain  it  he  defeats  the  action.  The 
burden  of  proof  as  to  such  defense  is  upon  him 
who  asserts  it,  and,  while  it  is  necessary  for  de- 

fendant Heinze  to  set  forth  the  consideration  for 
the  contract  sought  to  be  enforced,  the  burden  is 
then  upon  the  plaintiff  to  show  that  such  consid- 

eration is  inadequate,  if  he  would  avail  himself 
of  that  defense.  Such  was  the  rule  at  common 
law,  and,  in  the  absence  of  a  statute  fixing  the 

burden  of  proof,  the  common-law  rule  prevails." 

Washington  has  no  such  code  provision  as  that 

quoted  in  the  foregoing  decisions  from  Montana  and 
South  Dakota.  There  is  less  reason  in  the  case  at  bar 

than  in  the  Montana  and  South  Dakota  cases  to  re- 

quire plaintiff  to  negative  the  defense  of  unfairness 

or  oppression. 

_  Our  bill  does  allege  the  consideration  for  the  con- 
tract on  which  we  rely.  The  consideration  was  the 

construction  of  a  water  plant  in  an  ambitious  western 

town  whose  future  was  problematical  in  1898.  With- 
out a  water  plant  the  town  could  not  have  grown  and 

developed.  The  consideration  was  certainly  ade- 
quate. 

Castle  Creek  Water  Co.  vs.  City  of  Aspen,  146 
Fed.  8,  10. 
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The  contract  provides  that  in  case  the  parties 

shall  be  unable  to  agree  the  price  shall  be  fixed  by 

due  process  of  law.  The  presumption  is  that  a  price 

so  fixed  will  be  fair.  It  is  true  that  the  litigation  will 

be  exjDensive  to  the  parties ;  this  is  the  case  in  a  large 

percentage  of  the  cases  brought  in  our  courts ;  but  the 

fact  that  litigation  will  be  burdensome  to  a  defend- 

ant is  certainly  not  a  good  ground  in  law  for  refus- 

ing to  entertain  the  suit.  Under  our  form  of  govern- 
ment courts  are  open  for  the  purpose  of  hearing  the 

pleas  of  litigants.  The  right  to  a  hearing  should  not 

in  any  case  be  conditioned  on  requirements  undefined 

by  statute,  rule  or  precedent. 

It  is  true  that  specific  performance  is  an  equi- 
table remedy  administered  on  equitable  principles, 

but  it  is  well  settled  that  the  discretion  of  the  court 

in  disposing  of  such  a  suit  is  a  discretion  defined  by 

l^recedent  and  to  be  exercised  with  a  view  to  protect- 

ing the  rights  of  the  litigants.  It  is  respectfully  sub- 
mitted that  the  precedents  cited  in  our  brief  in  chief 

abundantly  show  that  this  is  a  proper  case  for  spe- 

cific performance.  We  have  cited  on  pages  100-101 
of  our  principal  brief  thirteen  cases  in  which  specific 

performance  has  been  decreed  under  facts  similar  to 

those  alleged  in  our  bill  in  the  case  at  bar.  We  think 

the  court  will  find  that  the  bill  in  the  City  of  Aspen 

case,  a  certified  copy  of  which  is  filed  with  this  peti- 
tion, is  substantially  like  the  bill  upon  which  we  rely. 
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CONCLUSION 

As  was  held  in  the  City  of  Aspen  case,  the  valua- 
tion of  a  municipal  water  plant  is  an  accounting 

problem  for  the  solution  of  which  the  flexible  pro- 
cedure of  a  court  of  equity  is  peculiarly  adapted.  We 

believe  the  parties  must  have  contemplated  an  equi- 

table remedy  on  the  exercise  of  the  City's  option  to 
buy  and  the  failure  of  the  parties  to  agree  on  a  price. 

Having  confidence  that  our  bill  states  a  cause  of  suit, 
we  ask  for  a  rehearing. 

Respectfully  submitted, 

McCamant  &  Thompson, 

Theo.  B.  Bruener, 

Solicitors  for  AjDpellant. 

I  hereby  certify  that  in  my  judgment  the  forego- 
ing petition  for  a  rehearing  is  well  founded  and  that 

it  is  not  interposed  for  delay. 

Of  Solicitors  for  Appellant. 



:^-  X 
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EXHIBIT  ''A" Pleas  in  the  Circtut  Court  of  the  United  States 
FOR  THE  District  of  Colorado 

Sitting  at  Denver 

Be  It  Remembered  that  heretofore  and  on  to-wit, 
tie  twenty-third  day  of  September,  A.  D.  1905,  came 
Ihe  Castle  Creek  Water  Company  of  West  Virginia 
hr  James  M.  Downing,  Esquire,  its  Solicitor,  and 
filed  in  said  court  its  bill  of  complaint,  and  sued  out 
ol  and  under  the  seal  of  said  court  a  writ  of  Subpoena 
against  the  City  of  Aspen. 

And  the  said  bill  of  complaint  is  in  the  words  and 

figures  as  follows,  to-wit : 

' '  Tnited  States  of  America,     ) >  ss 

District  of  Colorado,  j     ' 
In  the  Circuit  Court  of  the  United  States  Within  and 

For  the  District  of  Colorado 

The  Castle  Creek  Water  Company, 
of  West  Virginia,  a  Corporation, 

Complainant,     (  In  Equity vs. 

The  City  of  Aspen,  a  Municipal  Cor- 
jDoration,  Defendant. 

No. 

lo  the  Honorable,  the  Judges  of  the  Circuit  Court  of 

the  United  States  in  and  for  the  District  of  Col- 
orado : 

The  Castle  Creek  Water  Company  of  West  Vir- 
ginia, a  corporation  duly  organized  under  the  laws 

Exhibit  "A" 
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of  the  State  of  West  Virginia,  and  a  citizen  and  in- 

habitant of  the  State  of  West  Virginia,  duly  author- 
ized by  virtue  of  compliance  with  the  requirements 

of  the  laws  of  the  State  of  Colorado  to  do  business  in 

said  state,  brings  this  its  bill  against  the  City  of  As- 
pen, a  municipal  corporation  organized  under  th3 

laws  of  the  State  of  Colorado,  and  a  citizen  and  in- 

habitant of  the  said  State  of  Colorado  for  jurisdic- 
tional purposes,  and  a  city  of  the  second  class  in  said 

district  and  State  of  Colorado."  ^ 

The  bill  thereupon  alleges  the  jurisdictional  faets 

with  reference  to  the  amount  in  controversy,  the  cor- 
porate existence  of  the  City  of  Aspen,  etc.  , 

In  the  third  paragraph  it  is  alleged  that  on  the 

20th  of  October,  1885,  plaintiff's  predecessors  in  in- 
terest, H.  P.  Cowenhoven  and  D.  R.  C.  Brown,  made 

a  certain  proposition  to  the  City  to  construct  a  mu- 
nicipal water  system  therein.  The  ]3roposition  was 

in  part  as  follows: 

''Section  10.  The  town  shall  have  the  right  to 
purchase  the  said  works  at  the  expiration  of  twenty 

(20)  years  after  the  date  of  this  agreement,  or  fail- 
ing to  purchase  at  the  expiration  of  twenty  (2C) 

years,  then  at  the  expiration  of  every  ten  years  there- 
after. 

"Provided,  however,  that  the  town  shall  give  to 
the  said  Cowenhoven  and  Brown,  their  associates  and 
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assigns,  notice  in  writing  of  the  intention  to  purchase 

one  (1)  year  in  advance  of  such  date  of  purchase. 

"In  the  event  of  the  town  and  said  Cowenhoven 
and  Brown,  their  associates  or  assigns,  failing  to 

agree  upon  the  value  and  price  to  be  paid  for  said 

works  the  same  is  to  be  determined  by  five  experts, 

two  to  be  appointed  by  the  town,  two  by  said  Cowen- 
hoven and  Brown,  their  associates  or  assigns,  and  the 

four  so  selected  to  appoint  a  fifth." 

After  setting  up  the  proposition  in  full,  the  bill 

alleges : 

''4.  Your  orator  further  shows  that  afterwards 

and  on  to-wit :  the  31st  day  of  October,  1885,  the  said 
proposition  and  offer  so  made  as  aforesaid,  was  duly 

and  regularly  accepted  by  the  board  of  trustees  of 

said  town,  subject,  however,  to  a  vote  of  the  legal 

voters  of  the  then  Town  of  Aspen  on  the  question  of 

approving  the  authorization  by  the  Board  of  Trus- 
tees of  said  town  for  the  erection  and  construction  of 

water  works  by  said  H.  P.  Cowenhoven  and  D.  R.  C. 

Brown.  And  your  orator  further  says,  that  said  au- 
thorization was  thereafter  by  a  majority  of  the  legal 

voters  of  the  then  Town  of  Aspen  voting  on  such 

question  at  a  special  election  duly  called  and  held  on 

the  5th  day  of  November,  1885,  approved,  and  said 

proposition  accepted,  and  that  thereafter  and  on  to- 

wit  :  the  11th  day  of  November,  1885,  the  said  Town 

of  Aspen  by  its  board  of  trustees,  in  pursuance  of 
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the  said  proposition  and  acceptance  thereof  by  the 

said  board  of  trustees,  and  in  pursuance  of  and  sub- 

sequent to  the  vote  of  the  legal  voters  within  the  cor- 
porate limits  of  said  town  had  at  the  time  and  in  the 

manner  aforesaid,  duly  passed  and  published  a  cer- 
tain ordinance  of  the  said  Town  of  Aspen  concerning 

the  construction  and  operation  of  said  water  works 

in  the  then  Town  of  Aspen,  wherein  and  whereby  the 

said  Town  of  Aspen,  through  its  board  of  trustees, 

after  being  thereunto  authorized  as  hereinabove  set 

forth,  did  give  and  grant  unto  the  said  H.  P.  Cowen- 
hoven  and  David  R.  C.  Brown,  their  associates  and 

assigns,  pursuant  to  the  terms  of  the  proposition 

hereinbefore  recited,  the  right  to  establish,  construct, 

operate  and  maintain  a  system  of  water  works  within 

and  without  the  corporate  limits  of  the  Town  of  As- 
pen aforesaid,  for  the  jDurpose  of  supplying  the  said 

Town  of  Aspen  and  its  inhabitants,  with  water  for 

fire,  domestic  and  other  purposes,  and  in  said  ordi- 
nance duly  accepted  the  said  proposition  of  the  said 

Cowenhoven  and  Brown  and  made  the  same  a  part 

of  said  ordinance,  and  further  made  and  constituted 

said  proposition  and  acceptance  thereof  a  binding 

contract  between  the  said  Cowenhoven  and  Brown, 

their  associates  and  assigns,  and  the  said  Town  of 

Aspen,  for  and  during  the  term  of  twenty  (20)  years 

from  the  31st  day  of  October,  1885,  to  and  including 

the  31st  day  of  October,  1905,  which  said  ordinance 

was  duly  and  regularly  enacted,  passed  and  published 
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by  the  said  board  of  trustees  of  the  then  Town  of  As- 

pen on  to-wit :  the  11th  day  of  November,  1885,  and 
then  became  and  ever  since  has  been,  and  now  is,  one 

of  the  ordinances  of  the  then  Town  and  now  City  of 

Aspen." 

It  is  alleged  that  Cowenhoven  and  Brown,  their 

associates  and  assigns,  erected  the  water  works  and 

continued  to  operate  the  same ;  that  Cowenhoven  and 

Brown  transferred  their  franchise  and  the  property 

to  Castle  Creek  Water  Company,  a  Colorado  corpora- 
tion, and  that  the  Colorado  corporation,  in  1894, 

transferred  to  the  plaintiff.    The  bill  then  alleges : 

"9.  And  your  orator  further  shows,  that  while 
your  orator  was  engaged  in  the  full  compliance  with 

the  terms  of  the  contract  so  made  and  existing  as 

aforesaid,  between  the  said  Town  (now  city)  of  As- 

pen and  your  orator,  and  on  to-wit :  the  10th  day  of 
October,  1904,  the  said  City  of  Aspen  as  the  successor 

of  the  Town  of  Aspen  hereinbefore  mentioned,  duly 

and  regularly,  through  its  Mayor  and  City  Council, 

elected  to  act  upon  the  privilege,  reservation  and  con- 
dition of  said  contract  and  to  purchase  the  water 

works,  plant  and  system  of  your  orator,  in  compli- 
ance with  and  according  to  the  terms  of  said  original 

proposition  and  acceptance,  and  the  ordinances  of 

the  City  of  Aspen  passed  pursuant  thereo,  and  did  on 

said  last  named  date  cause  to  be  made,  passed  and 

duly  approved  in  strict  and  full  compliance  with  the 
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its  election  and  intention  to  purchase  under  the  op- 

tion given  by  and  reserved  in  said  contract  and  ordi- 
nance, which  said  resolution  was  and  is  in  the  words 

and  figures  following,  to-wit : 

Resolution 

Be  It  Resolved,  by  the  City  Council  of  the  City  of 
Aspen  : 

That  it  is  deemed  expedient  and  for  the  best  in- 
terests of  the  City  of  Aspen  to  purchase  the  water 

works  and  appurtenances  for  the  City  of  Aspen, 

owned  and  operated  by  the  Castle  Creek  Water  Com- 
pany of  West  Virginia  (a  corporation). 

Be  it  further  resolved : 

That  notice  of  intention  to  purchase  said  water 

works,  as  provided  in  proposition  made  by  H.  P. 

Cowenhoven  and  D.  R.  C.  Brown,  dated  October  20, 

1885,  and  supplementary  agreement  thereto  made  by 

said  company,  and  all  other  agreements  and  ordi- 
nances concerning  said  water  works  to  be  given  to  the 

said  The  Castle  Creek  Water  Company  of  West  Vir- 
ginia (a  corporation). 

Passed  and  adopted  this  10th  day  of  October, 
A.  D.  1904. 

(seal)  a.  J.  Robinson,  Mayor. 

Attest :  Lulu  M.  Warner,  City  Clerk. 
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10.  And  that  thereafter  and  on  to-wit:  the  11th 

day  of  October,  1904,  in  pursuance  of  the  passage  of 

said  resolution,  the  said  City  of  Aspen  caused  to  be 

made  and  served  upon  the  complainant  herein  at  As- 

pen, Colorado,  a  notice  of  the  passage  of  the  said  res- 
olution and  of  the  election  and  intention  of  the  de- 

fendant herein  to  purchase  said  water  works,  plant 

and  system,  pursuant  to  and  in  accordance  with  the 

terms  of  said  proposition,  contract  and  ordinances 

relating  thereto,  which  said  notice  was  and  is  in  the 

words  and  figures  following,  to-wit : 

Notice 

To  the  Castle  Creek  Water  Company  of  West 
Virginia  (a  Corporation) 

Whereas,  on  the  20th  day  of  October,  A.  D.  1885, 

a  proposition  was  made  to  the  Mayor  and  Board  of 

Trustees  of  the  Town  of  Aspen  by  H.  P.  Cowenhoven 

and  D.  R.  C.  Brown  to  build,  maintain  and  operate  a 

system  of  water  works  for  the  purpose  of  supplying 

the  town  and  its  citizens  with  water  within  the  cor- 

porate limits  of  the  Town  of  Aspen  in  the  County  of 

Pitkin  and  State  of  Colorado,  for  the  term  of  twenty 

years,  which  was  accepted  by  said  Board  of  Trustees 

of  said  Town  on  the  31st  day  of  October,  1885,  sub- 
ject to  a  vote  of  the  legal  voters  of  the  Town  of  Aspen 

on  the  question  of  approving  the  authorization  by  the 
Board  of  Trustees  of  said  Town  of  the  erection  of 

water  works  by  the  said  H.  P.  Cowenhoven  and  D.  R. 
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C.  Brown,  which  said  authorization  was,  by  a  major- 
ity of  the  legal  voters  of  the  Town  of  Aspen,  voting 

on  such  question  at  a  special  election  held  on  the  5th 

day  of  November,  1885,  approved  and  said  proposi- 
tion accepted  and  made  a  binding  contract  between 

the  Town  of  Aspen  and  the  said  H.  P.  Cowenhoven 
and  said  D.  R.  C.  Brown. 

And  whereas,  by  an  ordinance  passed  and  ap- 

proved by  the  Board  of  Trustees  of  the  Town  of  As- 
pen on  the  11th  day  of  November,  1885,  the  said  H. 

P.  Cowenhoven  and  D.  R.  C.  Brown,  their  associates 

or  assigns,  were  granted  the  right  to  establish,  con- 

struct, operate  and  maintain  water  works  as  afore- 
said with  all  the  rights,  privileges  and  immunities 

for  the  i^eriod  of  twenty  (20)  years  from  the  31st  day 

of  October,  1885. 

And,  whereas,  by  the  terms  of  Section  Ten  (10) 

of  said  proposition,  it  is  provided  that  the  Town  of 

Aspen  shall  have  the  right  to  purchase  the  said  water 

works  at  the  expiration  of  twenty  years  after  the  date 

of  said  agreement,  provided  that  the  Town  shall  give 

said  Cowenhoven  and  Brown,  their  associates  or  as- 
signs, notice  in  writing  of  its  intention  to  purchase 

the  same  one  (1)  year  in  advance  of  such  date  of  pur- 
chase. 

And,  whereas,  the  City  of  Aspen  has  by  law  suc- 
ceeded to  all  the  rights  and  privileges  of  the  said 

Town  of  Aspen,  and   it   is   by  the  Mayor  and  City 
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Council  of  the  City  of  Aspen  considered  and  deter- 

mined to  purchase  the  said  water  works  and  appurte- 
nances for  the  City  of  Aspen, 

Now,  therefore,  notice  is  hereby  given  to  The  Cas- 

tle Creek  Water  Company  of  West  Virginia  (a  cor- 

poration) ,  successors  and  assigns  of  said  H.  P.  Cow- 
enhoven  and  D.  R.  C.  Brown,  that  the  City  of  Aspen 

will  purchase  said  water  works  and  appurtenances 

at  the  time  and  in  accordance  with  the  provisions  of 

said  proposition  and  ordinances. 

This  the  10th  day  of  October,  A.  D.  1904. 

The  City  of  Aspen, 

(seal)  By  A.  J.  Robinson,  Mayor. 

Attest :  Lulu  M.  Warnek,  City  Clerk. 

By  virtue  whereof  the  said  contract  and  agree- 
ment became  absolute  and  unconditional  and  the  said 

defendant  became  bound  and  obligated  to  purchase 

sard  water  works  and  plant  from  your  orator  accord- 
ing to  the  terms  thereof. 

11.  And  your  orator  further  shows,  that  after  the 

passage  of  the  resolution  and  the  service  of  the  notice 

hereinabove  set  forth,  your  orator  and  the  said  City 

of  Aspen,  through  its  Mayor  and  City  Council,  at- 
tempted, but  failed,  to  agree  on  the  purchase  price  of 

said  water  works,  plant,  system  and  appurtenances, 

and  that  after  such  failure  to  agree  upon  such  pur- 
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chase  j^rice,  request  and  demand  was  duly  and  imme- 
diately made  by  your  orator  that  the  said  defendant 

should  appoint  experts  as  provided  for  in  said  prop- 

osition, contract  and  ordinances,  to  ascertain  and  de- 

termine the  value  of  said  water  works,  plant  and  sys- 
tem, and  demanded  that  such  value  when  ascertained 

should  be  by  the  said  city  paid  to  your  orator  con- 
formably to  the  terms  of  said  proposition,  contract 

and  ordinances  of  the  Town  and  City  of  Aspen  re- 

lating thereto;  but  that  the  defendant  herein,  un- 
mindful of  the  contract  and  obligation  imposed  upon 

it  by  the  proposition,  contract  and  ordinances  herein- 

above recited,  and  in  plain  violation  of  the  duty  im- 

posed upon  it  thereunder,  wrongfully  failed,  neg- 
lected and  refused  and  still  wrongfully  fails,  neglects 

and  refuses  to  appoint  said,  or  any,  experts  to  ascer- 

tain and  determine  the  value  of  said  plant  as  afore- 

said, or  to  take  any  other  steps  required  by  said  con- 
tract to  accomplish  the  purchase  of  said  plant  and 

system,  but  on  the  contrary,  by  a  pretended  notice 

signed  by  the  Mayor  and  individuals  composing  the 

Board  of  Aldermen  of  the  said  defendant  corpora- 
tion has  notified  your  orator  that  the  said  defendant 

will  not  be  bound  by  the  terms  of  said  contract  and 

that  it  refuses  and  will  refuse  to  appoint  experts  to 

ascertain  and  determine  the  value  of  said  plant  and 

system  provided  in  and  by  said  contract." 

The  bill  then  alleges  an  intention  on  the  part  of 

defendant  to  construct  its  own  water  plant  and  to  se- 
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cure  authority  for  such  purpose  at  a  special  election 

called  by  the  municipal  authorities.  It  is  alleged  that 

the  construction  of  this  plant  would  destroy  the  value 

of  plaintiff 's  plant.    It  is  further  alleged : 

*'21.  And  your  orator  further  complaining  al- 
leges, that  the  said  defendant  refuses  to  comply  with 

and  perform  its  contract  and  pretends  to  have  the 

power  and  authority  so  to  do  to  the  end  that  it  may 

avail  itself  of  the  power  and  authority  granted  to 

municipal  corporations  by  the  statutes  of  A.  D.  1899, 

to  acquire  water  works  by  condemnation  in  the  event 

your  orator  declines  to  accept  its  offer  and  terms 

therefor,  and  by  the  process  of  condemnation  to  se- 

cure the  same  at  a  valuation  and  for  a  price  far  be- 
low the  value  and  price  fixed  and  by  said  contract 

and  agreement,  as  your  orator  is  informed  and  verily 

believes,  to  its  great,  lasting  and  irreparable  damage 

and  injury." 

The  prayer  is  in  part  as  follows : 

"That  the  said  defendant  be  adjudged  and  de- 
creed to  specifically  perform,  abide  by  and  execute 

the  said  contract  existing  between  complainant  and 

defendant  for  the  purchase  of  the  water  works,  plant 

and  system  of  the  complainant  pursuant  to  the  terms, 

conditions  and  requirements  thereof  as  accepted, 

agreed  to  and  observed  by  said  defendant,  and  said 

defendant  be  ordered  and  required  to  proceed  and  at 

once  to  appoint  experts  to  ascertain  and  determine 
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the  value  of  said  plant,  works  and  system  in  manner 

and  form  provided  by  the  contract  between  complain- 
ant and  defendant,  or  to  make  and  enter  an  order 

j)roviding  for  the  appraisement  of  your  orator's  said 
water  works  and  plant  by  some  person,  commissioner 

or  board  to  be  designated  by  this  Honorable  Court 

l)ased  as  required  and  specified  by  said  agreement 

upon  the  productive  worth  of  said  works  at  the  pres- 

ent time,  and  that  when  so  fixed  the  defendant  be  ad- 
judged, decreed  and  required  to  purchase  the  same 

at  such  valuation  as  required  by  its  said  agreement; 

and  requiring  the  said  defendant  to  abide  by  and  per- 
form all  such  further  orders  and  decrees  as  may  be 

made  by  this  Court,  and  which  to  equity  may  seem 

meet  and  proper,  the  complainant  now  and  always 

agreeing  to  abide  by  and  perform  such  orders  as  may 

be  made  herein ;  and  that  your  orator  may  have  such 

other  and  further  relief  that  equity  and  good  con- 
science shall  require  or  that  to  your  Honors  shall 

seem  meet." 
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4  Fairbanks-Morse  &  Company  vs. 
5. 

That  said  defendant  corporation  lias  become  in- 

solvent and  has  had  to  suspend  its  ordinary  busi- 
ness for  the  lack  of  funds  to  carry  on  the  same, 

and  that  there  now  is  an  aggregated  indebtedness 

against  said  company  of  over  Three  Hundred  Thou- 
sand Dollars  ($300,000),  consisting  of  notes  due  the 

stockholders,  Thirty-seven  Thousand  ($37,000)  Dol- 
lars of  current  bills  and  of  about  Sixteen  Thou- 

sand Seven  Hundred  Thirty-two  Dollars  and  Forty 
Cents  ($16,732,40)  due  the  laborers,  of  which  about 

Fifteen  Thousand  ($15,000)  Dollars  is  lienable,  all 

of  which  is  now  due  and  owing  and  for  which  the 

defendant  corporation  is  unable  to  pay  for  the  lack 

of  funds  and  for  the  further  reason  that  the  direc- 

tors, officers  and  stockholders  of  said  company  have 

apparently  abandoned  the  same. 

6. 

That  the  defendant  corporation  has  expended 

over  Two  Hundred  Thousand  DoUars  ($200,000) 

upon  said  property  to  its  inhancements  in  the  na- 

ture of  buildings,  machinery,  mills,  flotation  ma- 
chines, tools,  dynamos,  etc.,  in  fact  fully  equipping 

said  property  making  the  same  an  up  to  date  min- 
ing institution.     [2] 7. 

That  the  defendant  company  was  compelled  to 

close  down  its  operations  for  the  reason  that  they 

were  unable  to  pay  their  help,  so  that  the  miners 

and  employees  quit,  and  for  the  further  reason  of 

the  fall  of  the  jDrice  of  palladium  to  such  an  extent 

that  the  mine  could  not  be  operated  at  a  profit. 
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8. 
That  owing  to  the  sudden  closing  of  the  mine,  the 

said  equipment  and  property  was  not  prepared  for 

idleness.  Belts  should  be  removed,  water  should 

be  drained  from  pipes,  machines  should  be  moved 

to  cover  where  exposed,  tools  gathered  together  and 

stored,  supplies  assembled  and  perishables  sold  or 

consumed,  flotation  machines,  filter,  ball-mills  all 
should  be  emptied  so  contents  could  not  solidify, 

machinery  should  be  fixed  and  greased  so  it  will 

suffer  the  least  possible  deterioration  through  idle- 
ness, beds,  cots  and  mattresses  should  be  stored, 

water-pipes  should  be  drained  before  freezing  can 

occur,  in  fact  many  store  have  already  been  car- 

ried oft'  and  tools  taken  and  the  property  is  in 
eminent  danger  of  destruction  and  that  it  is  neces- 

sary for  a  receiver  to  be  appointed  ̂ o  that  a  watch- 
man can  be  employed  and  the  above  work  be  done 

so  as  to  protect  the  property  from  utter  destruc- 
tion and  for  the  protection  of  the  creditors  until 

proper  adjustment  can  be  made  or  the  property 
sold. 

9. 

That  by  reason  of  the  facts  stated  in  the  afore- 

said paragraph  the  property  belonging  to  the  de- 

fendant corporation  needs  special  care  and  atten- 
tion, which  the  defendant  is  unable  to  do  because 

of  the  financial  capacity  and  eminent  danger  of  in- 
solvency. 

WHEREFORE  plaintiff  prays: 

1.  For  judgment  against  the  defendant  company 

in    the     sum     of     Four     Thousand    Eight     Hun- 
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dred  Seventy-nine  Dollars  and  Sixty-nine  Cents 
($4,879.69),  with  interest  at  tlie  rate  of  eight  (8) 

per  cent  per  annum.     [3] 

2.  That  a  receiver  be  appointed  to  take  charge 

of  the  company's  property  and  marshal?  its  assets 
and  for  the  purpose  of  protecting  and  preserving 

the  same  for  the  creditors  of  said  corporation  until 

said  corporation's  difficulties  are  settled  or  the  same 
sold. 

3.  That  the  receiver  be  given  power  to  employ 

a  watchman  to  guard  and  care  for  said  property, 

to  employ  men  necessary  for  the  preservation  of 

its  property  to  protect  said  property  from  deterio- 
ration, etc.,  to  sell  all  perishables  so  that  the  same 

will  not  be  lost  or  spoiled,  to  employ  an  attorney 

to  attend  to  legal  matters  connected  with  his  du- 
ties, to  issue  receiver  certificates,  not  to  exceed  the 

sum  of   ,  to  pay  for  said  necessary  expenses 
bearing  interest  at  the  rate  of  eight  (8)  per  cent 

from  date  and  that  said  receiver's  certificates  be- 
comes a  first  lien  on  said  property,  or  the  proceeds 

from  the  sale  of  said  property. 

4.  For  such  other  relief  as  the  Court  may  deem 

mefe  in  the  premises. 

5.  For  plaintiff's  costs  and  disbursements  herein 

incurred,  a  reasonable  attorney's  fee. 
WM.  A.  HOLZHEIMER, 

Attorney  for  Plaintiff. 

United  States  of  America, 

Territory  of  Alaska, — ss. 

L.  J.  Boger,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  the  general  manager  of 
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the  plaintiff  corporation  and  that  he  has  read  the 

foregoing  complaint  of  plaintiff  corporation  and 

knows  its  contents,  and  that  the  facts  therein 

states  are  true  and  correct  as  verily  believes. 
L.  J.  BORGER. 

Subscribed  and   sworn  to   before   me  this   16th 

day  of  October,  1926. 

[Notarial  Seal]      WM.  A.  HOLZHEIMER, 

Notary  Public  for  Alaska. 

My  commission  expires  Jan.  10,  1930. 

Filed  Oct.  21,  1926.     [4] 

[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  APPOINTINO  RECEIVER. 

No.  966— KA. 

This  matter  coming  on  to  be  heard  before  the 

Court  upon  the  application  of  the  plaintiffs  and 

defendant,  Alaska  Palladium  Co.,  all  parties  appear- 
ing in  court  by  their  attorneys  and  no  objections 

being  offered  thereto,  and  the  Court  being  fully  ad- 
vised in  the  premises;  and 

IT  FURTHER  APPEARING  to  the  Court  that 

the  property  of  the  defendant  corporation  is  in 

great  danger  of  dissipation,  deterioration  and  loss; 
and 

IT  FURTHER  APPEARING  that  the  said  de- 

fendant corporation  is  insolvent  and  without  funds 

to  meet  its  just  debts  and  obligations  such  as  cur- 
rent expenses  and  labor;  and 
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IT  FURTHER  APPEARING  to  the  Court  that 

there  is  no  available  cash  or  money  belonging  to 

the  defendant  corporation  necessary  for  the  protec- 

tion of  said  property, — 
IT  IS  HEREBY  ORDERED  that  W.  A.  Pries 

be,  and  is  hereby  appointed  receiver  of  said  prop- 
erty and  assets  of  the  defendant,  Alaska  Palladium 

Co.,  a  corporation,  with  full  authority  to  take  pos- 
session thereof  for  the  purpose  of  marshalling  its 

assets  and  protecting  said  property  from  loss  and 

deterioration  by  reason  of  fire,  theft  or  the  elements 

and  for  the  protection  of  the  creditors  of  said  de- 
fendant corporation,  and  to  take  such  other  steps 

as  is  necessary  for  the  protection  of  said  prop- 
erty, giving  his  receipt  [5]  therefore,  upon  his 

taking  his  official  oath  and  filing  a  bond  executed 
to  the  Clerk  of  this  court  and  his  successor  in  the 

penal  sum  of  $20,000.00  Dollars,  with  sufficient 

sureties,  who  will  justify,  as  in  the  case  of  arrest 

and  bail,  and  to  be  approved  by  the  U.  S.  Commis- 
sioner, Ketchikan  Precinct,  conditioned  for  the 

faithful  discharge  of  the  duties  of  the  receiver  in 

the  usual  form;  and 
IT  IS  FURTHER  ORDERED  that  said  receiver 

be,  and  he  is  hereby  empowered  and  directed: 

1.  To  employ  watchmen  to  guard  and  care  for 

said  property. 

2.  To  employ  men  sufficient  to  place  said  prop- 

erty in  such  condition  necessary  for  its  preserva- 
tion. 

3.  Take  an  inventory  of  the  property  claimed  by 

the  defendants  and  each  of  them,  se^/gregating  the 
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personal  property  from  real,  and  fixtures  claimed 

by  each,  and  report  the  same  and  probable  expense 

of  caring  for  the  same. 

4.  Report  the  perishable  property  which  ought 
to  be  sold  and  the  value  thereof. 

IT  IS  FURTHER  ORDERED  that  the  said  re- 

ceiver and  any  party  hereto,  may,  at  any  time  at 

proper  notice  to  all  parties  who  may  have  appeared 

in  this  action,  apply  to  this  court  for  further  re- 
lief, or  other  instructions,  or  for  further  power 

necessary  to  enable  said  receiver  to  properly  fulfill 
his  duties. 

Done  in  open  court  this  23d  day  of  October, 
1926. 

THOS.  M.  REED, 

District  Judge. 

Accepted  and  approved. 
A.  H.  ZIEGLER, 

Atty.  for  Def.  Corporation. 

Filed  Oct.  23,  1926. 

Entered  Court  Journal,  Vol.  3,  page  22.     [6] 
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In  the  District  Court  for  the  District  of  Alaska, 

Division  Number  One,  at  Ketchikan. 

No.  1016— KA. 

FAIRBANKS  MORSE  AND  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 

tion, J.  E.  CHILBERG,  W.  A.  PRIES,  Re- 

ceiver, PALLADIUM-PLATINUM  PRO- 
DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,  Receiver,  ALASKA  TRANS- 

PORT COMPANY,  a  Corporation,  SE- 
ATTLE TITLE  TRUST  COMPANY,  a 

Corporation,  and  HARRY  B.  LAMPMAN, 
Defendants. 

COMPLAINT. 

Comes  now  plaintiff  and  for  a  first  cause  of  ac- 
tion against  defendants  alleges  as  follows: 

I. 

That  plaintiff  now  is  and  at  all  times  hereinafter 

mentioned  was  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 

Illinois,  and  was  at  all  such  times  and  now  is  quali- 
fied to  do  business  under  and  by  virtue  of  the  laws 

of  the  Territory  of  Alaska,  having  paid  its  annual 

license  fee  last  due  the  Territory  of  Alaska  re- 

quired under  the  law^s  of  Alaska  from  foreign  cor- 
porations engaged  in  business  in  said  Territory. 
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II. 

That  the  above  defendants  have  or  claim  to  have 

some  interest  in  the  property  involved  in  this  suit 
which  is  one  for  the  foreclosure  of  two  chattel 

mortgages  executed  by  the  Alaska  Palladium  Com- 
pany, a  corporation,  in  favor  of  the  plaintiff. 

III. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of  min- 
ing at  Saltchuck  near  Ketchikan,  Alaska,  on  [7] 

June  1,  1926,  and  at  such  time  being  indebted  to 

plaintiff'  in  the  sum  of  Eighty-four  Hundred 
($8400.00)  Dollars  on  account  of  certain  machin- 

ery sold  by  plaintiff  to  defendant,  in  order  to  give 

evidence  of  such  indebtedness  and  in  order  to  se- 

cure the  payment  thereof  to  the  plaintiff,  for  good 

and  valuable  consideration,  made,  executed  and  de- 
livered its  certain  promissory  installment  note  in 

the  sum  of  Eighty-four  Hundred  ($8400.00)  Dol- 
lars dated  June  1,  1926,  with  interest  at  the  rate 

of  seven  per  cent  (7%)  per  annum,  to  be  paid  in 

accordance  with  said  promissoiy  note;  that  said 

promissory  note  was  and  is  in  words  and  figures  as 

follows,  to  wit: 

"INSTALLMENT  NOTE.  • 

$8400.00.  Saltchuck,  Alaska,  June  1st,  1926. 

For  value  received,  in  gold  coin  of  the  United 

States,  we  promise  to  pay  to  the  order  of  Fairbanks, 

Morse  &  Company,  Seattle,  Washington,  the  sum 

of  Eighty-four  Hundred  Dollars,  with  interest 
thereon  from  date  until  paid,  at  the  rate  of  seven 
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per  cent  per  annum,  in  maimer  following;  tliat  is 
to  say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $700.00  each,  the  first  of  said  installments  to  be 

paid  on  the  First  day  of  July,  1926,  and  a  like  in- 
stallment on  the  First  day  of  each  and  every  month 

thereafter  until  the  whole  of  said  principal  and 

sum  of  $8,400.00  together  with  the  interest  which 

shall  accrue  on  the  decreasing  amounts  thereof,  as 

herein  specified,  shall  have  been  fully  paid.  The 

interest  upon  the  principal  amount  shall  be  paid 

monthly,  at  the  same  time  as  the  installments. 

If  any  one  of  the  said  installments  is  not  paid 

within  thirty  days  after  the  same  becomes  due  and 

payable,  the  whole  of  the  principal  sum  then  re- 
maining unpaid,  together  with  the  interest  that 

shall  have  accrued  thereon,  shall  forthwith  be- 
come due  and  payable,  at  the  election  of  the 

holder  of  this  note,  and  in  case  suit  or  action 

is  instituted  to  collect  this  note,  or  any  part 

thereof,  we  agree  to  pay  in  addition  to  the  cost 

and  disbursements  provided  by  statute,  a  reason- 

able Attorney's  fee. 
That  at  the  option  of  the  holder  of  this  note,  the 

venue  of  said  suit  may  be  laid  in  King  County, 

Washington.     [8] 

This  note  is  secured  by  a  chattel  mortgage  bear- 
ing even  date  herewith. 
ALASKA  PALLADIUM  COMPANY. 

(Signed)     By  J.  E.  CHILBERG, 

Its  President." 
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That  on  the  1st  day  of  June,  1926,  the  defendant 

Alaska  Palladium  Company,  a  corporation,  by  its 

president,  in  order  to  secure  the  payment  of  said 

above-described  promissory  note,  made,  executed 

and  delivered  unto  plaintiff  a  certain  chattel  mort- 
gage upon  certain  personal  property  situated  at  the 

mine  of  defendant  Alaska  Palladium  Company,  a 

corporation,  in  the  Ketchikan  Recording  District 

near  Ketchikan,  Alaska,  as  more  specifically  de- 
scribed and  set  forth  in  said  chattel  mortgage, 

which  said  chattel  mortgage  was  and  is  in  words 

and  figures  as  follows,  to  wit: 

"CHATTEL  MORTGAGE. 

THIS  MORTGAGE,  made  the  1st  day  of  June, 

1926,  by  ALASKA  PALLADIUM  COMPANY, 

a  corporation,  mortgagor,  to  FAIRBANKS, 

MORSE  &  COMPANY,  an  Illinois  corporation, 

mortgagee : 

WITNESSETH:  That  the  mortgagor  mortgages 

to  the  said  mortgagee  all  that  certain  personal  prop- 
erty described  as  follows: 

One— 200  HP.    'Y'    style  VA  Fairbanks,  Morse 
Oil  Engine  #607269  Standard  Reverse  Ro- 
tation. 

One— Clutch  #25724  symbol  SC  3151  A,  one  stairs 
and  hand  rail,  2  exhaust  pots,  one  shaft 
extension  CLA  670A. 

One— 3  HP.  type    'Z'    engine  #604208  direct  con- 

nected   to  33/4''x4''  #12109  type  E  Com- 
pressor. 
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One — 50x25"   Eclipse  Friction  Clutch  pulley  with 
42''  6'  Arm  Clutch  Mech.   bored  5''  with 

key  and  grease  cups  per  list  3245,  fit  to 
shaft  extension  CLA. 

One — #5  Geared  Shifter  per  list  3244A. 
The  said  personal  property  is  located  upon  the 

following  described  claims  and  mill  sites  situated 

in  the  Ketchikan  Recording  District  No.  8,  Di- 
vision No.  1,  District  of  Alaska: 

May  one  to  ten  inclusive,  and  thirteen,  fourteen 

and  fifteen;  Chilly  [9]  Chilly  one  to  twelve  in- 

clusive, Callium,  Erbium,  "Q,"  ''F,"  Queen  Ann, 
Chanticleer,  Chanson,  Platinum,  Palladium,  Lith- 

ium, Ridium,  Rhodium,  Rubidium,  Argentum, 

Thallium,  Hellium,  Yttrium,  Platinum  Millsite,  and 
Palladium  Millsite. 

The  said  mortgage  is  made,  executed  and  deliv- 
ered as  security  for  payment  to  Fairbanks,  Morse 

&  Company,  the  said  mortgagee,  of  the  sum  of 

Eighty-four  hundred  ($8400.00)  dollars,  lawful 

money  of  the  United  States  of  America,  with  in- 
terest thereon  at  the  rate  of  seven  per  cent  (7%) 

per  annum  according  to  the  terms  and  conditions 

of  a  certain  installment  promissory  note,  ̂ bearing 
even  date  herewith  and  payable  to  the  order  of 

said  mortgagee. 

It  is  also  agreed  that  if  the  mortgagor  shall  fail 

to  make  any  payment,  as  in  the  said  promissory 

note  provided,  then  the  mortgagee  may  take  pos- 
session of  said  property,  using  all  necessary  force 

so  to  do,  and  may  immediately  proceed  to  sell  the 

same  in  the  manner  provided  by  law,   and   from 
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the  proceeds  pay  the  whole  amount  in  said  note 

specified,  together  with  a  reasonable  attorney's  fee. 
The  said  personal  property  may  remain  in  the 

possession  of  the  mortgagor,  but  shall  not  be  re- 
moved from  its  present  location  without  the  written 

consent  of  the  mortgagee. 

Insurance  in  the  sum  of  $12,680.00  is  to  be  car- 
ried upon  said  personal  property,  with  loss  payable 

to  the  mortgagee  as  its  interest  may  appear. 

IN  WITNESS  WHEREOF,  the  said  mortgagor 

has  caused   these    presents    to    be    executed  by  its 

president  duly  authorized,   and  its   corporate   seal 

to  be  affixed  thereto,  this  1st  day  of  June,  1926. 
ALASKA  PALLADIUM  COMPANY. 

(iSigned)  By  J.  E.  CHILBERG, 
Its  President. 

United  States  of  America, 

Territory  of  Alaska, — ss. 
J.  E.  Chilberg,  being  first  duly  sworn,  upon  his 

oath  deposes  and  says:  That  he  is  the  president  of 

Alaska  Palladium  Company,  a  corporation,  the 

[10]  mortgagor  mentioned  in  the  foregoing  mort- 
gage, and  makes  this  affidavit  in  its  behalf,  and  he 

is  duly  authorized  to  make  the  same,  and  on  his 

oath  he  deposes  and  says  that  the  aforesaid  mort- 
gage is  made  in  good  faith  and  without  any  design 

to  hinder,  delay,  or  defraud  creditors,  and  to  se- 
cure the  amount  named  therein. 

(Signed)     J.  E.  CHILBERG. 
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Subscribed  and  sworn  to  before  me  this  first  day 

of  June,  1926. 

[Seal]  (Signed)  U.  S.  RUSH, 
United  States  Commissioner  in  and  for  the  Terri- 

tory of  Alaska,  Residing  at  Kasaan. 

United  States  of  America, 

Territory  of  Alaska, — ss. 

On  this  first  day  of  June,  1926,  before  me  per- 
sonally appeared  J.  E.  Chilberg,  to  me  known  to  be 

the  president  of  the  corporation  that  executed  the 

within  and  foregoing  instrument,  and  acknowl- 

edged the  said  instrument  to  be  the  free  and  volun- 
tary act  and  deed  of  said  corporation  for  the  uses 

and  purposes  herein  mentioned,  and  on  oath  stated 

that  he  was  authorized  to  execute  said  instrument, 

and  that  the  seal  affixed  is  the  corporate  seal  of 

said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto 

set  my  hand  and  affixed  my  official  seal  the  day  and 

year  in  this  certificate  first  above  written. 

[Seal]  (Signed)  U.  S.  RUSH, 

United  States  Commissioner  in  and  for  the  Terri- 

tory of  Alaska,  Residing  at  Kasaan. 

State  of  Washington, 

County  of  King, — ss. 
C.  R.  Miller,  being  first  duly  sworn,  upon  his 

oath  deposes  and  says:  That  he  is  the  local  man- 
ager of  Fairbanks,  Morse  &  Company,  an  Illinois 

corporation,  mortgagee  mentioned  in  the  foregoing 

mortgage,  and  makes  this  affidavit  in  its  behalf, 

and  he  is  duly  authorized  to  make  the  same,  and  on 
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his  oath  he  deposes  and  says  that  the  aforesaid 

mortgage  is  made  in  good  [11]  faith  and  with- 

out any  design  to  hinder,  delay,  or  defraud  credi- 
tors, and  to  secure  the  amount  named  therein. 

('Signed)  C.  R.  MILLER. 

Subscribed  and  sworn  to  before  me  this  14th  day 

of  June,  1926. 

[Seal]  (Signed)  W.  R.  KUPPLER, 

Notary  Public  in  and  for  the  State  of  Washington, 

Residing  at  Seattle. 

V. 

That  said  chattel  mortgage  was  duly  and  regu- 
larly executed  by  the  defendant  Alaska  Palladium 

Company,  a  corporation,  by  its  president  duly  au- 

thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee;  that 

in  the  execution  of  the  above-described  chattel 

mortgage  and  in  filing  the  same  for  record  a  full 

and  complete  compliance  was  made  with  the  laws 

of  the  Territory  of  Alaska  governing  same,  as  ap- 

pears by  the  said  chattel  mortgage  heretofore  de- 

scribed; that  said  mortgage  was  duly  and  regu- 

larly filed  in  the  office  of  the  United  States  Com- 
missioner and  Recorder  for  the  Ketchikan  Pre- 

cinct, Territory  of  Alaska,  Division  Number  One, 

on  June  18,  1926,  in  the  records  of  chattel  mort- 

gages. 
VI. 

That  the  said  promissory  note  provided  for  pay- 
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ments  in  twelve   (12)   equal  installments  of  Seven 

Hundred   ($700.00)   Dollars  each,  the  first  of  said 

installments   to   be   paid   on   the  first  day  of  July, 

1926,  and  further  specified  that  if  any  of  said  in- 

stallments be  not  paid  w^ithin  thirty  (30)  days  af- 
ter the  same  became  due  and  payable,  the  whole  of 

the  principal  sum  then  remaining  unpaid,  together 

with  the  interest  that  shall  have  accrued  thereon, 

shall  become  due  and  payable  at  the  election  of  the 

holder  of  the  note;  that  ever  since  June  1st,  1926, 

plaintiff  has  been  and  now  is  the  owner  and  holder 

of  the  said  promissory  note  and  the  above-described 

mortgage  to  secure  the  payment  thereof;  that  de- 

fendant Alaska  Palladium     [12]     Company,  a  cor- 
poration, has  failed  to  pay  the  installment  specified 

in  said  note  which  was  to  have  been  paid  on  the 

first  day  of  August,  1926',  or  any  other  installment 
since  said  date,  and  that  the  sum  of  $8,400.00,  less 

$700.00,  is  now  due  and  owing,  together  with  inter- 

est thereon  from  the  first  day  of  July,  1926,  mak- 
ing a  total  sum  of  $8,036.90 ;  that  defendant  Alaska 

Palladium  Company,  a  corporation,  has  not  paid 

any   installment   due   since   the   first   day  of  July, 

1926,  altho  demand  has  duly  been  made  therefor; 

that  plaintiff  has  elected  to  and  now  does  declare 

the  whole  of  said  note,  together  with  the  interest, 

due ;  that  there  is  now  due  and  owing  plaintiff  from 

the  defendant  Alaska  Palladium  Company,  a  cor- 

poration, the  sum  of  $8,400.00  less  $700.00,  together 

with  interest  thereon  from  the  first  day  of  July, 

1926,  making  a  total  sum  of  $8,036.90. 
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VII. 

That  the  said  above-described  note  also  provided 
that  in  case  any  suit  or  action  should  be  instituted 

to  collect  the  same  or  any  part  thereof,  the  Alaska 

Palladium  Company,  a  corporation,  would  pay  in 

addition  to  the  costs  and  disbursements  provided 

b}^  statute  a  reasonable  attorney's  fee;  that  the  sum 
of  Seven  Hundred  and  Fifty  ($750.00)  Dollars  is 

a  reasonable  sum  for  such  attorney's  fees. 
VIII. 

That  the  property  described  in  the  mortgage 

hereinbefore  set  forth  is  now  in  the  jurisdiction  of 

this  Court  and  is  under  the  control  and  in  posses- 
sion of  W.  A.  Pries  as  receiver  for  the  Alaskan 

Palladium  Company,  a  corporation,  said  W.  A. 

Pries  having  been  appointed  receiver  of  the  as- 

sets of  the  Alaska  Palladium  Company,  a  corpora- 
tion, on  the  23d  day  of  October,  1926. 

IX. 

That  the  defendant  Harry  B.  Lampman,  as  as- 

signee of  certain  laborers,  employees  of  the  defend- 
ant Alaska  Palladium  Company,  a  corporation,  has 

filed  a  suit  in  the  District  Court  for  the  District  of 

Alaska,  Division  Number  One,  at  Ketchikan,  seek- 

ing to  foreclose  miners'  liens  upon  the  property  of 
defendant  including  the  property  described  in  the 

mortgage     [13]     hereinbefore  set  forth. 

For  a  further  and  second  cause  of  action  against 

defendants,  plaintiff  alleges,  as  follows: 

I. 

That  plaintiff  now  is  and  at  all  times  hereinafter 
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mentioned  was  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 

Illinois,  and  was  at  all  such  times  and  now  is  quali- 
fied to  do  business  under  and  by  virtue  of  the  laws 

of  the  Territory  of  Alaska,  having  paid  its  annual 

license  fee  last  due  the  Territory  of  Alaska  re- 

quired under  the  laws  of  Alaska  from  foreign  cor- 
porations engaged  in  business  in  said  Territory. 

11. 

That  the  above  defendants  have  or  claim  to  have 

some  interest  in  the  property  involved  in  this  suit 
which  is  one  for  the  foreclosure  of  two  chattel 

mortgages  executed  by  the  Alaska  Palladium  Com- 
pany, a  corporation,  in  favor  of  the  plaintiff. 

III. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of  min- 
ing at  Saltchuck,  near  Ketchikan,  Alaska,  on  June 

15,  1926,  and  at  such  time  being  indebted  to  plain- 
tiff in  the  sum  of  Six  Thousand  ($6,000.00)  Dollars 

on  account  of  certain  machinery  sold  by  plaintiff 

to  defendant,  in  order  to  give  evidence  of  such  in- 
debtedness and  in  order  to  secure  the  payment 

thereof  to  the  plaintiff,  for  good  and  valuable  con- 

sideration, made,  executed  and  delivered  its  cer- 
tain promissory  installment  note  in  the  sum  of  Six 

Thousand  ($6,000.00)  Dollars  dated  June  15,  1926, 

with  interest  at  the  rate  of  seven  per  cent  (7%) 

per  annum  to  be  paid  in  accordance  with  said 

promissory  note ;  that  said  promissory  note  was  and 

is  in  words  and  figures  as  follows,  to  wit : 
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"INSTALLMENT  NOTE. 

$6,000:00.  Saltchuck,  Alaska,  June  15,  1926.  [14] 

For  value  received,  in  gold  coin  of  the  United 

States,  we  promise  to  pay  to  the  order  of  Fair- 

banks, Morse  &  Company,  'Seattle,  Washington,  the 

sum  of  Six  Thousand  ($6,000.00)  Dollars,  with  in- 
terest thereon  from  date  until  paid,  at  the  rate  of 

seven  per  cent  per  annum,  in  manner  following: 

that  is  to  say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $500.00  each,  the  first  of  said  installments  to  be 

paid  on  the  fifteenth  day  of  August,  1926,  and  a 

like  installment  on  the  fifteenth  day  of  each  and 

every  month  thereafter  until  the  whole  of  said 

principal  and  sum  of  $6,000.00  together  with  the 

interest  which  shall  accrue  on  the  decreasing 

amounts  thereof,  as  herein  specified,  shall  have 

been  fully  paid.  The  interest  upon  the  principal 

amount  shall  be  paid  monthly,  at  the  same  time  as 
the  installments. 

If  any  one  of  the  said  installments  is  not  paid 

within  thirty  days  after  the  same  becomes  due  and 

payable,  the  whole  of  the  principal  sum  then  re- 
maining unpaid,  together  with  the  interest  that 

shall  have  accrued  thereon,  shall  forthwith  become 

due  and  payable,  at  the  election  of  the  holder  of 

this  note,  and  in  case  suit  or  action  is  instituted  to 

collect  this  note,  or  any  part  thereof,  we  agree  to 

pay  in  addition  to  the  cost  and  disbursements  pro- 

vided by  statute,  a  reasonable  attorney's  fee. 
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That  at  the  option  of  the  holder  of  this  note  the 

venue  of  said  suit  may  be  laid  in  King  County, 

Washington. 

This  note  is  secured  by  a  chattel  mortgage  bear- 

ing even  date  herewith. 
ALASKA  PALLADIUM  COMPANY. 

(Signed)  By  J.  E.  CHILBERG, 

Its  President." 
IV. 

That  on  the  26th  day  of  June,  1926',  the  defend- 
ant Alaska  Palladium  Company,  a  corporation,  by 

its  president  in  order  to  secure  the  payment  of  said 

above-described  promissory  note,  made,  executed 

and  delivered  unto  plaintiff  a  certain  chattel  mort- 
gage upon  certain  personal  property  situated  at  the 

mine  of  defendant  Alaska  Palladium  Company,  a 

corporation,  [15]  in  the  Ketchikan  Recording 

District  near  Ketchikan,  Alaska,  as  more  specifi- 

cally desci'ibed  and  set  forth  in  said  chattel  mort-, 
gage,  which  said  chattel  mortgage  was  and  is  in 

words  and  figures  as  follows,  to  wit: 

"CHATTEL  MORTGAGE. 

THIS  MORTGAGE,  made  the  fifteenth  day  of 

June,  1926,  by  ALASKA  PALLADIUM  COM- 

PANY, a  corporation,  mortgagor,  to  FAIR- 

BANKS, MORSE  &  COMPANY,  an  Illinois  cor- 
poration, mortgagee : 

WITNES'SETH:  That  the  mortgagor  mortgages 
to  the  said  mortgagee  all  that  certain  personal 

property  described  as  follows: 
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One— 120   HP.    Type     'Y,'    Style     'VA'     Special 

Electric  Diesel  Engine  #65'6900  with  regu- 
lar equipment  direct  connected  to  90  KVA 

440  Volt  3-60-257  HPM  Engine  Type  Al- 

ternator with  Exciter  Drive  Pulley.     En- 
gine  equipped   with   synchronising   device, 

Alternator    #157182    and    71/2    KW    1400 

HPM    'CPB'    Exciter  #X450a6. 
The  said  personal  property  is  located  upon  the 

following   described   mining   claims   and   mill  sites 

situated  in  the  Ketchikan  Recording  District  No. 

8,  Division  No.  1,  District  of  Alaska: 

May  one  to  ten  inclusive,  and  thirteen,  four- 

teen and  fifteen;  Chilly,  Chilly  one  to  twelve  inclu- 

sive. Gallium,  Erbium,  "Q,"  "F,"  Queen  Ann, 
Chanticleer,  Chanson,  Platinum,  Palladium,  Lith- 

ium, Ridium,  Rhodium,  Rubidium  Argentum. 

Thallium,  Hellium,  Yttrium,  Platinum  Millsite 
and  Palladium  Millsite. 

The  said  mortgage  is  made,  executed  and  deliv- 
ered as  security  for  payment  to  Fairbanks,  Morse 

&  Company,  the  said  mortgagee,  of  the  sum  of  Six 

Thousand  ($6,000.00)  Dollars,  lawful  money  of  the 
United  States  of  America,  with  interest  thereon  at 

the  rate  of  seven  per  cent  (7%)  per  annum  accord- 

ing to  the  terms  and  conditions  of  a  certain  install- 
ment promissory  note,  bearing  even  date  herewith 

and  payable  to  the  order  of  said  mortgagee. 

It  is  also  agreed  that  if  the  mortgagor  shall  fail 

to  make  any  payment,  as  in  the  said  promissory 

note  provided,  then  the  mortgagee  may  take  pos- 
session of  said  property,  using  all  necessary  force 
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so  to  do,  and  may  immediately  proceed  to  sell  the 

same  in  the  manner  provided  [16]  by  law,  and 

from  the  proceeds  pay  the  whole  amount  in  said 

note  specified,  together  with  a  reasonable  attorney's 
fee. 

The  said  personal  property  may  remain  in  the 

possession  of  the  mortgagor,  but  shall  not  be  re- 

moved from  its  present  location  without  the  writ- 
ten consent  of  the  mortgagee. 

Insurance  in  the  sum  of  $9,346.00  is  to  be  car- 
ried upon  said  personal  property,  with  loss  payable 

to  the  mortgagee  as  its  interest  may  appear. 

IN  WITNESS  WHEREOF,  the  said  mortgagor 

has  caused  these  presents  to  be  executed  by  its 

president  duly  authorized,  and  its  corporate  seal 

to  be  affixed  thereto,  this  26th  day  of  June,  1926. 

[Seal]  ALASKA  PALLADIUM  COMPANY. 

(Signed)  By  J.  E.  CHILBERG, 

Its  President." 

United  States  of  America, 

Territory  of  Alaska, — ss. 
J.  E.  Chilberg,  being  first  duly  sworn,  upon  his 

oath  deposes  and  says:  That  he  is  the  president  of 

Alaska  Palladium  Company,  a  corporation,  the 

mortgagor  mentioned  in  the  foregoing  mortgage, 
and  makes  this  affidavit  in  its  behalf,  and  he  is  duly 

authorized  to  make  the  same;  and  on  his  oath  he 

deposes  and  says  that  the  foresaid  mortgage  is 

made  in  good  faith  and  without  any  design  to  hin- 

der, delay,  or  defraud  creditors,  and  to  secure  the 

amount  named  therein. 

(Signed)  J.  E.  CHILBERG. 
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Subscribed  and  sworn  to  before  me  this  26th  day 

of  June,  1926. 

[Seal]  (Signed)  U.  S.  RUSH, 

United  States  Commissioner  in  and  for  the  Terri- 

tory of  Alaska,  Residing  at  Kasaan. 

United  States  of  America, 

Territory  of  Alaska, — ss. 

On  this  26th  day  of  June,  1926,  before  me  per- 
sonally appeared  J.  E.  Chilberg,  to  me  known  to  be 

the  president  of  the  corporation  that  executed  the 

within  and  foregoing  instrument,  and  acknowl- 

edged the  said  instrument  to  be  the  free  and  volun- 
tary act  and  deed  of  said  corporation  for  the  uses 

[17]  and  purposes  herein  mentioned,  and  on  oath 
stated  that  he  was  authorized  to  execute  the  said 

instrument,  and  that  the  seal  af&ced  is  the  corpo- 
rate seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 

my  hand  and  affixed  my  official  seal  the  day  and 

year  in  this  certificate  first  above  written. 

[Seal]  (Signed)  U.  S.  RUSH, 

United  States  Commissioner  in  and  for  the  Terri- 

tory of  Alaska,  Residing  at  Kasaan. 

State  of  Washington, 

County  of  King, — ss. 
C.  R.  Miller,  being  first  duly  sworn,  upon  his 

oath  deposes  and  says:  That  he  is  the  local  man- 

ager of  Fairbanks,  Morse  &  Company,  an  Illinois 

corporation,  mortgagee  mentioned  in  the  foregoing 

mortgage,  and  makes  this  affidavit  in  its  behalf, 

and  he  is  duly  authorized  to  make  the  same,  and  on 
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his  oath  he  deposes  and  says  that  the  aforesaid 

mortgage  is  make  in  good  faith  and  without  any 

design  to  hinder,  delay,  or  defraud  creditors,  and 
to  secure  the  amount  named  therein. 

(Signed)  C.  R.  MILLER. 

Subscribed  and  sworn  to  before  me  this  12th  day 

of  July,  1926. 

[Seal]  (Signed)  W.  R.  KUPPLER, 

Notary  Public  in  and  for  the  State  of  Washington, 

Residing  at  Seattle. 
V. 

That  said  chattel  mortgage  was  duly  and  regu- 
larly executed  by  the  defendant  Alaska  Palladium 

Company,  a  coi'poration,  by  it  president  duly  au- 
thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee;  that 

in  the  execution  of  the  above-described  chattel 

mortgage  and  in  filing  the  same  for  record  a  full 

and  complete  compliance  was  made  with  the  law^ 

of  the  Territory  of  Alaska  governing  same  as  ap- 

pears by  the  said  chattel  mortgage  heretofore  de- 
scribed; that  said  mortgage  was  duly  and  regularly 

filed  in  the  office  of  the  United  [18]  States  Com- 
missioner and  Recorder  for  the  Ketchikan  Pre- 

cinct, Territory  of  Alaska,  Division  Number  One, 

on  July  19,  1926,  in  the  records  of  chattel  mort- 

gages. 
VI. 

That  the  said  promissory  note  provided  for  pay- 
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ments  in  twelve  (12)  equal  installments  of  Five 

Hundred  ($500.00)  Dollars  each,  the  first  of  said 

installments  to  be  paid  on  the  15th  day  of  August, 

1926,  and  further  specified  that  if  any  of  said  in- 

stallments be  not  paid  within  thirty  (30)  days  af- 
ter the  same  became  due  and  payable  the  whole  of 

the  principal  sum  then  remaining  unpaid,  together 

with  the  interest  that  shall  have  accrued  thereon, 

shall  forthwith  become  due  and  payable  at  the  elec- 
tion of  the  holder  of  the  note ;  that  ever  since  June 

15,  1926',  plaintiff  has  been  and  now  is  the  owner 
and  holder  of  the  said  promissory  note  and  the 

above-described  mortgage  to  secure  the  payment 

thereof;  that  defendant  Alaska  Palladium  Com- 

pany, a  corporation,  has  failed  to  pay  the  install- 
ment specified  in  said  note  which  was  to  have  been 

paid  on  the  15th  day  of  August,  1926,  and  has  not 

paid  anything  whatsoever  on  the  principal  or  the 

interest  due  on  said  note,  and  has  failed  to  pay  the 

same  or  any  part  thereof  altho  demand  has  duly 

been  made  therefor;  that  plaintiff  has  elected  to 

and  now  does  declare  the  whole  of  said  note,  to- 
gether with  the  interest,  due;  that  there  is  now  due 

and  owing  plaintiff  from  the  defendant  Alaska  Pal- 
ladium Company,  a  corporation,  the  sum  of  Six 

Thousand  ($6,000.00)  Dollars,  together  with  inter- 
est at  the  rate  of  seven  per  cent  (7%)  per  annum 

as  provided  for  in  said  note,  making  a  total  sum 

due  of  $6,280.00. 
VII. 

That  the  said  above-described  note  also  provided 
that  in  case  any  suit  or  action  should  be  instituted 
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to  collect  tlie  same  or  any  part  thereof,  the  Alaska 

Palladium  Company,  a  corporation,  would  pay  in 

addition  to  the  costs  and  disbursements  provided 

by  statute,  a  reasonable  attorney's  fee;  that  the 
sum  of  Five  Hundred  ($500.00)  Dollars  is  a  rea- 

sonable sum  for  such  attorney's  fees.     [19] 
VIII. 

That  the  property  described  in  the  mortgage  here- 
inbefore set  forth  is  now  in  the  jurisdiction  of  this 

court  and  is  under  the  control  and  in  the  possession 
of  W.  A.  Pries  as  receiver  for  the  Alaska  Palladium 

Company,  a  corporation,  said  W.  A.  Pries  having 

been  appointed  receiver  of  the  assets  of  the  Alaska 

Palladium  Company,  a  corporation,  on  the  23d  day 

of  October,  1926. 
IX. 

That  the  defendant  Harry  B.  Lampman  as  as- 

signee of  certain  laborers,  employees  of  the  defend- 
ant Alaska  Palladium  Company,  a  corporation,  has 

filed  a  suit  in  the  District  Court  for  the  District 

of  Alaska,  Division  Number  One,  at  Ketchikan, 

seeking  to  foreclose  miners'  liens  upon  the  property 
of  defendant,  including  the  property  described  in 

the  mortgage  hereinbefore  set  forth. 

WHEREFORE,  plaintiff  prays: 

I. 

For  judgment  against  defendant  on  the  first  cause 

of  action  in  the  sum  of  $8,036.90,  together  with  the 

sum  of  $750.00,  attorney's  fees,  together  with  inter- 
est thereon  at  the  rate  of  eight  per  cent  (8%)  per 

annum  from  this  date,  and  costs  of  this  action,  and 
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that  the  mortgage  described  in  plaintiff's  first  cause 
of  action  be  decreed  foreclosed  and  the  property  de- 

scribed therein  be  ordered  sold  to  satisfy  the  said 

judgment. 
II. 

For  judgment  against  defendant  on  the  second 

cause  of  action  in  the  sum  of  $6,280.00,  together 

with  the  sum  of  $500.00,  attorney's  fees,  together 
with  interest  thereon  at  the  rate  of  eight  per  cent 

(8%)  per  annum  from  this  date,  and  costs  of  this 

action,  and  that  the  mortgage  described  in  plain- 

tiff's second  cause  of  action  be  decreed  foreclosed 
and  the  property  described  therein  be  ordered  sold 

to  satisfy  the  said  judgment. 

III. 

That  the  decree  foreclosing  the  mortgages  de- 
scribed in  the  complaint  [20]  provide  that  the 

plaintiff  may  become  the  purchaser  at  said  sale  and 
that  the  defendants  and  each  of  them  be  debarred 

of  any  and  all  interest,  claim  or  title  in  and  to  the 

property  described  in  said  mortgages,  and  that  the 

purchaser  at  the  sale  receive  said  property  free  and 

clear  of  any  claims  or  any  kind  whatsoever  of  the 
defendants. 

IV. 

That  said  foreclosure  and  sale  be  decreed  and 

made  in  accordance  with  the  laws  of  the  Territory 
of  Alaska. 

Y. 

That  plaintiff  have  such  other,  further  and  differ- 
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ent  relief  as  to  the  Court  may  seem  equitable  in 

the  premises. 
A.  H.  ZIEGLER, 

Attorney  for  Plaintiff. 

United  States  of  America, 

Territory  of  Alaska, — ss. 
A.  H.  Ziegler,  being  first  duly  sworn,  on  oath, 

deposes  and  says:  I  am  the  attorney  for  the  plain- 
tiff in  the  above-entitled  action;  that  the  above- 

entitled  action  is  founded  on  written  instruments 

for  the  payment  of  money  only  and  such  instru- 

ments are  in  my  possession;  that  I  make  this  veri- 
fication for  and  on  behalf  of  the  plaintiff  in  the 

above-entitled  action. 
A.  H.  ZIEGLER. 

Subscribed  and  sworn  to  before  me  this  21st  day 

of  February,  1927. 
HENRY  RODEN, 

Notary  Public  for  Alaska. 

Commission  expires  July  24,  1930. 

Filed  Feb.  21,  1927.     [21] 

[Title  of  Court  and  Cause— No.  1016-KA.] 

ANSWER  OF  HARRY  B.  LAMPMAN. 

Comes  now  the  above-named  defendant,  Harry 

B.  Lampman,  and  answering  plaintiff's  first  cause 
of  action  admits,  denies  and  alleges  as  follows: 

1. 

Admits  the  allegations  contained  in  Paragraphs 
1  and  2  of  the  said  first  cause  of  action. 



Alaska  Palladium  Company  et  al.  31 
2. 

Answering  Paragraphs  3,  4,  5,  and  6  of  said  first 

cause  of  action,  this  defendant  alleges  that  he  has 

not  knowledge  or  information  sufficient  to  form  a 

belief  as  to  whether  said  Alaska  Palladium  Com- 

pany ever  executed  the  note  and  mortgage  described 

in  said  first  cause  of  action  or  whether  plaintiff  is 

now  the  lawful  owner  or  holder  thereof,  and  there- 
fore this  defendant  denies  that  said  Alaska  Palla- 

dium Company  at  any  time  executed  said  alleged 

note  and  mortgage,  and  denies  that  plaintiff  is  now 
the  owner  or  holder  thereof. 

3. 

Answering  Paragraph  7  of  said  first  cause  of  ac- 
tion, this  defendant  denies  that  $750.00  or  any  other 

sum  is  a  reasonable  amount  to  be  allowed  as  attor- 

ney's fee  for  the  prosecution  of  this  action.     [22] 4. 

Answering  Paragraph  8  and  9  of  said  first  cause 

of  action,  this  defendant  admits  the  allegations 
therein  contained. 

Further  answering  said  first  cause  of  action,  this 
defendant  alleges  as  follows : 

1. 

That  on  or  about  the  6th  day  of  October,  1926, 
and  for  several  years  prior  thereto,  the  defendant 

Alaska  Palladium  Company  was  engaged  in  carry- 
ing on  mining  operations  upon  and  extracting  the 

valuable  minerals  from  certain  lode  mining  claims 
situate  on  Prince  of  Wales  Island,  Southeastern 
Alaska,  under  the  terms  and  provisions  of  a  certain 
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lease,  which  is  filed  in  the  records  of  the  case  of  Se- 
attle Title  Trust  Company,  a  Corporation,  Plaintiff, 

vs.  Platinum  Palladium  Producing  Corporation,  De- 

fendant herein,  being  numbered  535-KA.  upon  the 
dockets  of  this  court,  a  copy  of  said  lease  being  made 

a  part  of  the  answer  of  above-named  defendant, 
W.  A.  Pries,  receiver,  on  file  herein,  said  lease  being 

made  a  part  hereof  by  reference;  that  all  of  the 

mining  claims  upon  which  said  Alaska  Palladium 

Company  was  thus  engaged  in  working  and  mining 

and  the  extraction  and  recovery  of  valuable  min- 
erals therefrom  are  fully  and  definitely  described 

in  said  indenture  of  lease;  that  said  mining  lease 

was  executed  by  Platinum-Palladium  Producing 
Corporation,  a  corporation  organized  under  the  laws 

of  Alaska,  and  J.  R.  Heckman,  its  receiver,  and 

Seattle  Title  Trust  Company,  a  corporation,  as 

lessors,  and  J.  E.  Chilberg,  as  lessee; 

That,  shortly  after  the  execution  of  said  lease,  the 

said  J.  E.  Chilberg  assigned  all  his  right,  title, 

interest  and  estate  therein  and  thereunder,  with 

the  consent  of  the  said  lessors,  unto  said  Alaska 

Palladium  Company,  and  said  last-named  corpora- 
tion, under  the  terms  and  provisions  of  said  lease, 

entered  upon  the  therein  described  lode  claims  and 

w^orked  and  mined  the  same  as  one  mine  for  the 

precious  and  other  valuable  minerals  therein  con- 

tained, and  continued  such  mining  operations  [23] 

until  on  or  about  the  6th  day  of  October,  1926. 
2. 

That  Seattle  Title  Trust  Company,  one  of  the 

said  lessors,  is  a  corporation  organized  and  exist- 
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ing  under  the  laws  of  the  State  of  Washington  and 
at  the  time  of  the  execution  of  said  lease  had,  and 

ever  since  has  had  and  now  has,  or  claims  to  have 

had,  now  to  have,  a  mortgage  upon  all  of  the  mining 

claims  and  property  in  said  lease  described,  given 

and  executed  by  said  Platinum-Palladium  Produc- 
ing Corporation,  to  secure  the  payment  of  a  bond 

issue  in  the  sum  of  $450,000.00. 
That  at  the  time  of  the  execution  of  the  lease 

under  which  Alaska  Palladium  Company  worked 

and  mined  said  mining  claims  the  said  Platinum- 
Palladium  Producing  Corporation  was  in  default 

under  the  terms  of  said  mortgage  and  said  Seattle 

Title  Trust  Company  at  that  time  had  commenced 

an  action  in  this  court,  entitled  "Seattle  Title  Trust 
Company,  a  Corporation,  Plaintiff,  vs.  Platinum 

Palladium  Producing  Corporation,  Defendant," 
which  said  action  is  numbered  535-KA.  upon  the 
docket  of  this  court,  and  the  said  action  remains  un- 

determined ;  that  said  plaintiff  in  said  last-named  ac- 

tion, after  the  commencement  thereof,  applied  to  this 

Court,  for  the  appointment  of  a  receiver  in  said  ac- 

tion, and  upon  such  application  J.  R.  Heckman  was 

duly  appointed  receiver  of  the  property  of  said  Plat- 

inum Palladium  Producing  Corporation  by  an  order 
of  this  Court ;  and  the  said  J.  R.  Heckman  ever  since 

has  been  and  now  is  such  receiver,  and  in  that  ca- 

pacity joined  in  the  making  of  said  mining  lease, 
with  the  approval  and  under  an  order  of  this  Court 

filed  in  said  cause  No.  535-KA. 

That  by  reason  of  their  action  in  thus  joining 
in  the  execution  of  said  lease   said   Seattle   Title 
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Trust  Company  and  said  J.  R.  Heckman  as  receiver 

of  said  Platinum-Palladium  Producing  Corpora- 
tion became  and  [24]  thenceforth  remained  bound 

by  all  the  terms  and  provisions  of  said  lease  and 

their  interest,  rights  and  titles  in  said  mining  claims 

and  all  property  thereon,  used  in  connection  with 

the  mining  and  working  thereof,  became  subject  to 

any  claims  of  lien  that  might  accrue  to  any  person 

performing  work,  labor  or  services  in  connection 

with  the  working  and  mining  of  said  mining  claims 

or  any  of  them  and  the  extraction  and  reduction  to 

commercial  values  of  the  minerals  therein  con- 

tained, under  the  provisions  of  the  Miners'  Lien 
Laws  in  force  in  the  Territory  of  Alaska. 

3. 

That  Alaska  Palladium  Company  carried  on  and 

Conducted  its  said  mining  operations  upon  said 

mining  claims  under  the  terms  of  said  lease  from 

the  date  of  the  execution  thereof  until  the  6th  day 

of  October,  1926,  at  which  time  it  ceased  operations ; 

that  during  said  period  of  time,  and  in  its  said 

mining  operations,  said  Alaska  Palladium  Company 

employed  a  large  number  of  persons  to  perform 

work  and  labor  in  and  about  said  mines  and  mining 

claims  in  opening  up,  developing,  sinking  shafts, 

drifting,  stoping  mucking,  hoisting  and  other  kinds 

of  work  necessary  or  convenient  to  the  development, 

working  and  mining  thereof,  and  in  performing 

work  and  labor  in  the  separation  and  reduction  to 
commercial  value  of  the  minerals  contained  therein 

and  extracted  therefrom,  and  in  performing  manual 

work  and  labor  in,  on  and  about  the  mills  and  ma- 
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chines  used  upon  said  mining  claims  as  a  means  of 

mining  the  same  and  extracting  the  minerals  con- 
tained therein  and  reducing  the  same  to  commercial 

value ;  all  under  the  terms  of  the  said  lease. 

4. 

That  at  the  time  said  Alaska  Palladium  Company 

ceased  its  said  mining  operations  upon  said  mining- 
claims,  to  wit,  on  or  about  the  6th  day  of  October, 

1926,  it  had  become  and  then  was  indebted  to  a 

large  number  of  persons  theretofore  employed  by 

it  in  connection  with  the  development,  working  and 

mining  of  said  mining  claims  and  mine,  and  in  con- 
nection with  the  extraction  and  reduction  to  a  com- 

mercial value  of  the  [25]  minerals  therein  con- 
tained, and  on  or  about  the  said  6th  day  of  October, 

1926,  the  total  amount  of  its  indebtedness  thus  in- 

curred amounted  to  the  sum  of  over  twenty  thou- 
sand dollars. 

That  after  said  6th  day  of  October,  1926,  and 

within  the  time  allowed  by  law,  many  of  the  said 

persons  employed  by  said  Alaska  Palladium  Com- 

pany in  its  mining  operations  as  aforesaid,  and  to 

whom  it  was  then  indebted  for  such  work,  labor  and 
service,  filed  their  claims  of  lien  for  the  same  in 

the  office  of  the  Recorder  for  Ketchikan  Precinct, 
Alaska,  that  being  the  precinct  wherein  are  situate 

the  said  mine<i  and  mining  claims;  that  thereafter 
66  of  said  claims  and  claims  of  lien  were  by  said 
claimants  assigned  to  this  defendant  and  that  he  is 
now  the  holder  and  owner  thereof;  and  thereafter 
and  within  the  time  allowed  by  law,  said  assignee 
commenced  an  action  in  this  court  for  the   fore- 



36  Fairhanks-Morse  &  Company  vs. 

closure  of  said  liens,  which  said  action  is  entitled 

"Harry  B.  Lampman,  Plaintiff,  vs.  Alaska  Palla- 
dium Company,  a  Corporation,  W.  A.  Pries,  Re- 

ceiver, J.  E.  Chilberg,  Platinum  Palladium  Produc- 

ing Company,  a  Corporation,  J.  R.  Heckman,  Re- 
ceiver, Alaska  Transport  Company,  a  Corporation 

and  Seattle  Title  Trust  Company,  a  Corporation, 

Defendants,"  and  is  numbered  1013-KA.  upon  the 
docket  of  this  court. 

That  in  said  action  the  total  amount  claimed  by 

virtue  of  miners'  liens  filed  as  hereinbefore  set 
forth  is  in  excess  of  twenty  thousand  dollars,  and 
said  action  stands  now  undetermined. 

5. 
That  in  their  said  claims  of  lien  and  in  the  fore- 

closure thereof  the  said  liens  claimants  claim  and 

assert  a  lien  upon  all  and  singular  the  mining  claims 

and  mines  in  said  lease  described  and  upon  all  ma- 
chinery, machines,  mills,  and  equipment  upon  said 

mines  and  mining  claims,  or  any  of  them,  used  in 

connection  with  the  development,  working,  mining 

and  operation  thereof,  and  the  recovery  and  extrac- 

tion of  the  minerals  therein  contained,  and  the  re- 
duction thereof  to  commercial  value,  and  upon  all 

[26]  structures,  superstructures,  mills,  machines 
and  whatsoever  used  in  connection  with  the  said 

mining  operations,  including  the  200  h.  p.  Fairbanks 

Morse  oil  engine  described  and  mentioned  in  plain- 

tiff's first  cause  of  action. 

6. That  the  said  200  h.  p.  Fairbanks  Morse  oil  en- 

gine and  machine  described  in  plaintiff's  first  cause 
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of  action  was  purchased  by  said  Alaska  Palladium 

Company  on  or  about  the  first  day  of  September, 

1925,  and  more  than  9  months  prior  to  the  time 

plaintiff  secured  said  promissory  note  and  chattel 

mortgage  described  in  plaintiff's  said  first  cause  of 
action,  if  any  such  promissory  note  and  chattel 

mortgage  ever  was  secured  by  plaintiff;  that  said 

engine  and  machine  was  installed  and  erected  by  it 

upon  said  mining  claims  and  mines  upon  a  perma- 

nent and  solid  foundation  and  was  firmly  and  per- 
manently affixed  to  said  mines  and  mining  claims 

and  thus  became  a  fixture  and  a  part  thereof,  and  it 

ever  since  has  been  and  now  is  a  part  thereof,  and 

in  consequence  thereof  became  subject  to  the  lien 

of  any  person  performing  work  or  labor  upon  said 

mines  and  mining  claims,  or  work  or  labor  con- 

venient and  useful  in  connection  with  the  develop- 

ment, working  and  mining  thereof,  and/or  in  con- 
nection with  the  extraction  and  reduction  to  a 

commercial  value  of  the  minerals  removed  there- 
from. 

7. 
That  ever  since  on  or  about  the  said  first  day  of 

September,  1925,  said  Alaska  Palladium  Company 

has  had  and  still  has  the  right  of  possession  and  the 

right  of  use  of  said  oil  engine  and  machine  as 

against  the  plaintiff  herein  and,  during  said  time, 

has  possessed  and  used,  and  still  possesses,  the  same 

That  the  plaintiff  herein,  at  all  times  since  the  sale 

by  it  of  said  oil  engine  to  said  Alaska  Palladium 

Company,  had  notice  and  knowledge  that  the  same 

was  being  used  by  said  Alaska  Palladium  Company 
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3. 
Answering  Paragraph  7  of  the  said  second  cause  of 

action,  this  defendant  denies  that  $500.00  or  any 
other  siun  as  a  reasonable  amount  to  be  allowed  as 

attorney's  fee  for  the  prosecution  of  this  action. 4. 

Defendant  admits  the  allegations  contained  in 

Paragraphs  numbered  8  and  9  of  said  second  cause 
of  action. 

Further  answering  said  second  cause  of  action, 

defendant  alleges  as  follows : 
1. 

Re-alleges,  re-affirms,  and  adopts  as  a  part  of  this 

further  answer  to  said  plaintiff's  second  cause  of 
action,  all  the  allegations  contained  in  Paragraphs 

1,  2,  3,  4  defendant's  "Further  Answer"  to  plain- 
tiff's first  cause  of  action. 

2. 

That  in  their  said  claims  of  lien  and  in  the  fore- 
closure thereof  the  said  lien  claimants  claim  and 

assert  a  lien  upon  all  and  singular  [29]'  the  min- 
ing claims  and  mines  in  said  lease  described,  and 

upon  all  machinery,  machines,  mills,  and  equipment 

upon  said  mines  and  mining  claims,  or  any  of  them, 

used  in  connection  with  the  development,  working, 

mining  and  operation  thereof,  and  the  recovery  and 

extraction  of  the  minerals  therein  contained,  and 

the  reduction  thereof  to  commercial  value,  and  upon 

all  structures,  superstructures,  mills,  machines  and 

whatsoever  used  in  connection  with  the  said  mining 
operations,  including  the  120  h.p.  Special  Electric 
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Diesel  Engine  mentioned  and  described  in  plain- 

tiff's second  cause  of  action. 

3. 

That  the  said  120  h.  p.  Special  Electric  Diesel  En- 

gine and  machine  described  in  plaintiff's  second 
cause  of  action  was  purchased  by  said  Alaska  Pal- 

ladium Company  prior  to  the  first  day  of  June, 

1926,  and  prior  to  the  time  that  plaintiff  secured 

and  recorded  said  promissory  note  and  chattel  mort- 
gage, if  any  it  ever  had;  that  the  exact  date  on 

which  said  120  h.  p.  engine  was  purchased  by  said 

Alaska  Palladium  Company  is  unknown  to  defend- 

ant and  therefore  not  stated  herein;  that  said  en- 

gine was  installed  and  erected  by  it  upon  said  min- 
ing claims  and  mines  upon  a  permanent  and  solid 

foundation  and  was  firmly  affixed  to  said  mining 
claims  and  mines  and  thus  became  a  fixture  and  a 

part  thereof,  and  it  ever  since  has  been  and  now  is 

a  part  thereof,  and  in  consequence  thereof  the  same 

became  subject  to  the  lien  of  any  person  perform- 

ing manual  work  or  labor  upon  said  mines  and  min- 
ing claims,  or  work  or  labor  convenient  and  useful 

in  connection  with  the  development,  working  and 

mining  thereof,  and/or  in  connection  with  the  ex- 
traction and  reduction  to  a  commercial  value  of  the 

minerals  removed  therefrom. 

4. 

That  ever  since  said  120  h.  p.  engine  was  pur- 

chased by  said  Alaska  Palladium  Company  and  in- 
stalled on  its  said  mines  and  mining  claims,  as 

aforesaid,  said  Alaska  Palladium  Company  has  had 

and  still  has  the  right     [30]     of  possession  and  the 
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right  of  use  of  said  Diesel  Engine  and  machine  as 

against  the  plaintiff  herein  and,  during  said  time, 

has   possessed   and   used,    and   still   possesses,   the 

same;  that  the  plaintiff  herein,  at  all  times  since 

the  sale  by  it  of  said  Diesel  Engine  to  said  Alaska 

Palladium  Company  had  notice  and  knowledge  that 

the  same  was  being  used  by  said  Alaska  Palladium 

Company  in  connection  Avith  its  said  mining  opera- 
tions and  in  the  development,  working  and  mining 

of  said  mines  and  mining  claims,  and  the  extraction 
and  reduction  to  commercial  value  of  the  minerals 

extracted    therefrom;   that    plaintiff,   at   no   time, 

posted  or  caused  to  be  posted  any  notice  upon  said 

Diesel   Engine   and   machine   giving   notice   of   its 

claim  or  interest  therein,  and  notice  that  it  would 

not  be  responsible  for  the  work  and  labor  involved 

in  the  use  thereof  in  connection  with  said  mining 

operations,  and  making  reference  to  the  record  of 

its  chattel  mortgage,  if  any  it  had;  and  by  reason 

of  the  failure  of  the  plaintiff  in  that  behalf  the  lien 

of  its  chattel  mortgage,  if  any  it  ever  had,  became 

inferior  and  subject  to  the  liens  filed  by  persons,  as 

hereinbefore  mentioned,  for  work  and  labor  per- 
formed as  in  this  paragraph  set  forth  since  the  said 

engine  was  installed  and  used  in  connection  with  the 

development,  working  and  mining  of  said  mining 

claims,  and  the  extraction  of  the  valuable  minerals 

therefrom  and  the  reduction  thereof  to  a  commer- 
cial value. 

That  the  work  and  labor  thus  performed  by  said 

persons  since  said  120  h.  p.  Special  Electric  Diesel 

Engine  and  machine  was  purchased  by  said  Alaska 

I 
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Palladium  Company  and  installed  on  its  said  mines 

and  mining  claims,  for  which  said  persons  now  seek 

to  foreclose  a  lien,  is  in  excess  of  ten  thousand  dol- 
lars. 

5. 

That  all  of  the  mines  and  mining  claims  described 

in  the  lease  aforesaid  and  worked  and  mined  by  the 

said  Alaska  Palladium  Company,  and  [31]  upon 

which  said  liens  are  claimed  in  said  action  num- 

bered 1013-KA.,  are  insufficient  in  value  to  pay  the 
total  amount  of  said  liens  in  the  event  a  decree  fore- 

closing them  and  an  order  of  sale  issue  in  said  last- 
mentioned  action,  and  it  will  then  be  necessary  to 

resort  to  foreclosure  of  the  said  liens  upon  said 

Diesel  Engine  and  the  said  lien  claimants  in  this 

action  pray  for  foreclosure  of  their  liens  upon  said 

engine,  and  further  pray  for  an  order  of  sale 
thereof. 

WHEREFORE  this  defendant  prays  that  plain- 
tiff take  nothing  by  his  action;  that  its  complaint 

herein  be  dismissed  and  that  he  recover  his  costs 

and  disbursements  herein  expended. 

DUGGAN  &  McCain, 

Attorneys  for  Defendant,  Harry  B.  Lampman. 

[32] 

Territory  of  Alaska, 

Ketchikan  Precinct, — ss. 
Harry  G.  McCain,  being  first  duly  sworn,  on  oath 

says  that  he  is  one  of  the  attorneys  for  the  above- 
named  defendant,  Harry  B.  Lampman,  in  the 

above-entitled  court  and  cause  and  that  he  makes 
this  verification  on  behalf  of  said  defendant  because 



44  Fairhanks-Morse  &  Company  vs. 

said  defendant  is  not  now  within  the  Territory  of 

Alaska;  that  he  has  read  the  foregoing  answer, 
knows  the  contents  thereof  and  that  the  same  is  true 

as  he  verily  believes. 
HARRY  a.  McCAIN. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 

July,  1927. 

[Notary  Public  Seal.] 
SHERMAN  DUGGAN, 

Notary  Public  for  Alaska. 

My  commission  expires  March  30,  1930. 

Due  service  of  the  foregoing  answer  of  defend- 
ant, Harry  B.  Lampman,  by  receipt  of  copy  thereof, 

is  admitted  this  2d  day  of  July,  1927. 
A.  H.  ZIEGLER, 

Attorney  for  Plaintiff. 

Filed  Jul.  2,  1927.     [33] 

[Title  of  Court  and  Cause— No.  1016-KA.] 

REPLY  TO  ANSWER  OF  HARRY  B.  LAMP- 
MAN. 

Comes  now  plaintiff  and  replying  to  the  answer 

of  Harry  B.  Lampman,  admits,  denies  and  alleges 

as  follows,  to  wit: 

I. 

Replying  to  Paragraphs  I,  II,  III,  IV  and  V, 

commencing  on  Page  2,  plaintiff  admits  the  same. 
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II. 

Replying  to  Paragraph  VI,  plaintiff  denies  the 
same. 

III. 

Replying  to  Paragraph  VII,  plaintiff  admits  that 

it  did  not  post  a  notice  as  described  in  said  seventh 

paragraph  upon  said  mining  property,  and  denies 

the  remaining  allegations  in  said  paragraph  set 
forth. 

IV. 

Replying  to  Paragraph  VIII,  plaintiff  denies  the 
same. 

Further  replying  to  said  answer  and  to  the  De- 

fendant Harry  B.  Lampman's  answer,  plaintiff  ad- 
mits, denies  and  alleges  as  follows; 

I. 

Replying  to  Paragraph  II  commencing  on  the 

sixth  page,  plaintiff  admits  the  same. 

II. 

Replying  to  Paragraph  II,  plaintiff  denies  the 
same.     [34] 

III. 

•  Replying  to  Paragraph  IV,  plaintiff  admits  that 
it  did  not  post  a  notice  as  specified  and  described 

in  said  fourth  paragraph  upon  said  mining  prop- 
erty and  denies  the  remaining  allegations  in  said 

paragraph  contained. 

IV. 

Replying  to  Paragraph  V,  plaintiff  denies  the 
same. 
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WHEREFORE,  plaintiff  prays  for  judgment  as 

originally  set  forth  in  its  complaint. 
A.  H.  ZIEGLER, 

Attorney  for  Plaintiff. 

United  States  of  America, 

Territory  of  Alaska, — ss. 

A.  H.  Ziegler,  being  first  duly  sworn,  on  oath,  de- 
poses and  says :  I  am  the  agent  and  attorney  for  the 

plaintiff  corporation,  have  read  the  foregoing  reply, 
know  the  contents  thereof  and  same  is  true  as  I 

verily  believe,  and  that  I  make  this  verification  be- 
cause there  is  no  officer  of  the  plaintiff  corporation 

residing  within  the  Territory  of  Alaska  to  make  this 
verification. 

A.  H.  ZIEGLER. 

Subscribed  and  sworn  to  before  me  this  5th  day 

of  August,  1927. 

[Notary  Public  Seal]     LESTER  O.  GORE, 

Notary  Public  for  Alaska. 

My  commission  expires  March  19,  1929. 

Copy  received  and  service  admitted  this   day 
of  August,  1927. 

DUGGAN  &  McCAIN,      ' 
Attorneys  for  Defendant,  Harry  B.  Lampman. 

Filed  Aug.  8,  1927.     [35] 
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[Title  of  Court  and  Cause— No.  964-KA.] 

PETITION  FOR  ORDER  TO   SELL   ASSETS 

OF  ALASKA  PALLADIUM  COMPANY. 

Comes  now  W.  A.  Pries,  and  respectfully  peti- 
tions the  Court  for  an  order  to  sell  all  and  singular, 

the  assets  of  the  defendant,  the  Alaska  Palladium 

Company,  and  in  support  of  this  petition  presents 

to  the  Court  the  following  facts: 

1st. 

That  the  assets  of  the  Alaska  Palladium  Com- 

pany consist  of  a  leasehold  estate  terminating  on 

the  31st  day  of  March,  1933,  covering  certain  min- 
ing claims,  situate  on  Prince  of  Wales  Island, 

Southeastern  Alaska,  definitely  described  in  the 

lease  agreement  a  copy  of  which  is  of  record  in  this 

cause :  That  said  mining  claims  were  operated  under 

the  terms  of  said  lease  until  on  or  about  the  6th  day 

of  October,  1926,  at  which  time  the  Alaska  Palla- 

dium Company  ceased  operations  thereon;  that  in 

the  course  of  its  mining  operations  the  said  com- 
pany acquired  a  large  amount  of  mining  machinery 

consisting  of  engines,  crushers,  ball-mills,  and  in 

general  such  machinery  and  equipment  as  is  ordi- 
narily found  in  connection  with  mining  operations 

on  a  large  scale;  that  a  detailed  statement  of  all  of 

said  equipment  is  now  on  file  in  this  cause;  that 

among  other  items  there  is  mentioned  in  said  in- 

ventory, one  200  H.  P.  Fairbanks-Morse  Diesel  en- 

gine, and  one  120  H.  P.  Fairbanks-Morse  Diesel 

engine;  That  the  Fairbanks-Morse  Company  claim 
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a  mortgage  on  said  two  engines  gnd  [39]  has 

commenced  an  action  in  this  court,  and  that  said 

action  remains  undetermined;  that  in  order  to 

save  the  rights  of  all  parties  of  record  in  this  cause, 

it  is  expedient  and  proper,  that  said  two  gas  engines 

be  sold  separate;  that  the  proceeds  from  the  sale 

thereof  be  kept  separate  until  the  said  mortgage 

foreclosure  is  finally  decided;  that  the  said  inven- 
tory further  shows  that  there  is  upon  said  property 

an  electric  locomotive;  that  the  ownership  and  pos- 

session of  said  locomotive  is  claimed  by  one  Shu- 
bach,  DeClerq,  and  Wirth,  and  the  last  said  parties 

have  intervened  in  this  cause  and  have  petitioned 
the  Court  to  have  returned  to  them  the  said  electric 

locomotive ;  that  this  receiver  is  contesting  said  peti- 
tion and  the  same  remains  undetermined;  that  in 

order  to  protect  all  the  parties  in  this  cause  it  is 

necessary  that  the  said  electric  locomotive  be  sold 

and  that  the  proceeds  from  the  sale  thereof  be  kept 

separate  until  the  determination  of  this  Court  on 

the  said  petition. 

That  all  the  assets  of  the  said  corporation,  both 

real  and  personal,  are  affected  by  and  subject  to  a 

large  number  of  miners'  liens,  foreclosure  of  which 
is  now  pending  in  this  court.  That  the  said  per- 

sonal property  requires  the  constant  care  and  at- 
tention of  watchmen,  and  it  is  for  the  best  interests 

of  all  the  parties  interested  in  the  affairs  and 

assets  of  the  said  Alaska  Palladium  Company,  that 

all  the  said  jDroperty  of  the  said  corporation  be  sold 

with  reasonable  dispatch,  and  the  proceeds  from 

such   sale   be   covered   into   the   registery   of    this 
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Court;  there  to  remain  until  the  further  order  of 

this  Court.  That  said  property  when  sold  be  free 

from  any  lien  or  claim  by  others,  and  that  the 

claims  and  liens  now  upon  or  against  the  same  be 

transferred  to  the  proceeds  realized  from  such  sale. 
W.  A.  PRIES. 

Subscribed  and  sworn  to  this  13th  day  of  August, 
1927. 

HENRY  RODEN, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  July  24th,  1930.     [40] 

We,  the  undersigned,  do  hereby  consent  to  the 

granting  of  the  order  prayed  for  in  the  foregoing 

petition. 

Attorney  for  Harry  Lampman. 

Attorney  for  Fairbanks-Morse  Co. 
GEO.  B.  GRIGSBY, 

Attorney  for  Smith. 

WM.  A.  HOLZHEIMER, 

Attorney  for  Schubach  et  al. 

Filed  Aug.  13,  1927.     [41] 

[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  GRANTING  PETITION  FOR  ORDER 

TO  SELL  ASSETS. 

And  now  there  comes  on  for  consideration  the 

petition  of  the  receiver  herein,  praying  for  an  order 

directing  him  to  sell  all  and  singular  the  real  and 
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personal  property  of  said  defendant  corporation 

Alaska  Palladium  Company.  From  an  examina- 
tion of  the  said  petition  it  appears  that  it  is  for  the 

best  interests  of  all  parties  interested  in  this  cause 

and  in  the  affairs  and  assets  of  the  said  corporation 

that  sale  of  said  property  should  be  made. 

IT  IS  THEREFORE  ORDERED  as  follows,  to 
wit: 

1st.     That  the  said  petition  is  hereby  granted. 

2d.  That  the  said  receiver  sell  all  and  singular 

all  the  real  and  personal  property  of  the  said  de- 
fendant corporation  free  and  clear  from  all  liens 

and  claims  by  others. 

3d.  That  sale  of  all  of  said  property  be  made 

either  as  a  whole  or  that  the  real  property  be  sold 

separate  from  the  personal  property. 

4th.  That  whatever  course  may  seem  most  ex- 

pedient and  to  the  best  interests  of  all  interested 

parties  in  the  sale  of  said  assets,  the  200  h.  p.  Fair- 

banks-Morse Diesel  engine  the  120  H.  P.  Fairbanks- 

Morse  Diesel  engine  and  one  certain  electric  loco- 
motive and  the  fixtures  and  fittings  belonging 

thereto,  now  in  the  possession  of  the  said  receiver 

and  held  by  him  as  a  part  of  the  assets  of  said  de- 
fendant corporation,  shall  each  be  sold  separately 

and  apart  from  any  other  article  and  the  proceeds 
from  such  sale  shall  be  placed  in  a  separate  fund  in 

the  registry  of  this  Court,  there  to  await  the  fur- 
ther order  of  this  Court. 

5th.  That  public  notice  of  such  sale  shall  be 

given  by  publication  in  [42]  the  "Ketchikan 
Chronicle,"  a  newspaper  printed  and  published  at 
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Ketchikan,  Alaska,  and  of  general  circulation  in 

this  Precinct,  and  in  the  "Mining  Journal  Press," 
a  trade  journal,  printed  and  published  at  San  Fran- 

cisco, California,  and  of  general  circulation  in  the 

United  States,  that  such  notice  shall  be  given  for  a 

period  of  sixty  days  and  no  sale  shall  be  made  be- 
fore the  expiration  of  thirty  days  after  the  last 

publication  in  said  "Mining  Journal  Press." 
6th.  That  the  said  property  be  sold  upon  bids 

only,  to  be  submitted  to  the  said  receiver,  and  the 

said  receiver  shall  reserve  the  right  to  reject  any 

and  all  bids  he  may  receive  and  he  shall  not  accept 

any  bid,  either  for  the  entire  sale  of  said  assets  or 

for  the  sale  of  any  portion  thereof,  without  first 

submitting  such  bid  or  bids  to  this  Court  for  its 

approval  and  order  thereon. 

Done  at  Ketchikan,  Alaska,  this  13th  day  of  Au- 
gust, 1927. 

THOS.  M.  REED, 

District  Judge. 

O.  K.— A.  H.  ZIEGLER, 
Atty.  for  Fairbanks,  Morse  &  Co. 

O.  K.— DUGGAN  &  McCAIN, 
Attys.  for  Harry  B.  Lampman. 

Filed  Aug.  13,  1927. 

Entered  Court  Journal,  Vol.  3,  page  241.     [43] 
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[Title  of  Court  and  Cause— No.  964-KA.] 

SUPPLEMENTAL  ORDER  TO  SELL  ASSETS. 

This  matter  coming  on  to  be  heard  before  the 

Court  on  the  22d  day  of  October,  1927,  all  parties 

hereto  not  heretofore  in  default  appearing  by  their 

respective  attorneys. 

And  it  appearing  to  the  Court  that  the  order  here- 

tofore, on  August  13th,  1927,  made  herein,  direct- 
ing a  sale  by  the  receiver  herein  of  the  assets  of  the 

Alaska  Palladium  Company  was  defective  in  not 

providing  a  specific  date  for  the  selling  of  said 

property  and  the  manner  of  conducting  the  sale; 

And  it  appearing  to  the  Court  that  a  supple- 
mental order  in  that  regard  is  necessary,  and  all 

parties  appearing  and  consenting  thereto, — 
IT  IS  ORDERED  that  such  sale  take  place  at 

Ketchikan,  in  the  Territory  of  Alaska,  at  such  times 

and  place  in  said  Ketchikan  that  may  be  fixed  by 

the  receiver  herein,  after  public  notice  thereof  shall 

have  been  given  by  the  publication  for  at  least  once 

a  week  for  five  successive  weeks  in  the  "Ketchikan 

Chronicle,"  a  newspaper  published  at  Ketchikan  in 
said  Territory;  that  said  notice  shall  specify  the 

time  and  place  of  sale  and  that  certain  property 

heretofore  ordered  to  be  sold  separately  be  in  said 

notice  mentioned  as  being  sold  separately. 

IT  IS  FURTHER  ORDERED,  that  such  sale  be 

made  by  sealed  bids  addressed  to  the  receiver  afore- 
said at  Ketchikan,  Alaska,  and  said  bids  to  remain 

sealed,  to  be  opened  by  the  receiver  at  the  day  and 
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hour  fixed  for  the  sale;  and  there  shall  accompany 

and  be  included  with  each  bid  as  a  part  thereof  a 

certified  check,  equal  in  amount  to  at  least  ten  per 

cent  of  the  amount  of  the  bid;  that  bids  will  be  re- 

ceived for  the  real  estate  [44]  and  personal  prop- 
erty separately,  and  parts  of  the  personalty  may  be 

sold  separately  from  other  parts,  and  that  the  re- 
ceiver shall  reserve  the  right  to  reject  any  and  all 

bids  he  may  receive,  and  he  shall  not  accept  any 
bids  either  for  the  entire  sale  of  said  assets  or  for 

the  sale  of  any  portion  thereof  without  first  submit- 

ting such  bid  or  bids  to  the  Court  for  its  approval 

and  order  thereon;  all  of  which  terms  and  require- 
ments are  hereby  ordered  to  be  complied  with  by  the 

receiver  aforesaid. 

THOS.  M.  REED, 
Judge. 

Filed  Nov.  4,  1927. 

Entered  Court  Journal  No.  3,  page  382.     [45] 

[Title  of  Court  and  Cause— No.  964-KA.] 

REPORT  OF  RECEIVER. 

To  the  Hon.  THOS.  M.  REED,  Judge  of  the  Dis- 

trict Court  for  the  Territory  of  Alaska,  Divi- 
sion Number  One. 

W.  A.  Pries,  the  duly  appointed,  qualified  and 

acting  receiver  of  the  above-named  defendant  cor- 

poration, Alaska  Palladium  Company,  having  here- 
tofore been  ordered  by  this  Court  to  offer  for  sale 

and  sell,  subject  to  the  approval  of  this  Court,  all 
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the  assets  of  the  said  defendant  corporation,  con- 
sisting of  mining  claims  and  such  machinery  and 

equipment  as  is  usually  found  and  employed  in  con- 
nection with  the  carrying  on  of  mining  operations, 

and  of  which  an  inventory  is  on  file  in  this  cause, 

begs  leave  to  report  as  follows,  to  wit : 
1st. 

That  said  sale  was  made  in  conformity  with  the 

order  of  this  Court,  dated  the  13  day  of  August, 

1927,  and  the   supplemental   order   of  this   Court, 

dated  and  made  the  22d  day  of  October,  1927. 
2d. 

That  said  sale  was  made  in  full  compliance  with 

said  orders  at  Ketchikan,  Alaska,  on  the  6th  day  of 

December,  1927. 
3d. 

That  at  said  sale  two  bids  were  submitted  to  the 

receiver,  which  said  bids  are  as  follows,  to  wit: 

One  bid  by  John  Koel,  of  Ketchikan,  Alaska, 
which  is  as  follows: 

Two    hundred    H.    P.    Fairbanks    Morse 

Diesel  engine   $  2500.00 

ZJndred  twenty  H.   P.   Fairbanks  Morse 

Diesel  engine   $  2000.00 

Electric  Locomotive  (Electric  mule)   $  1800.00 

All    remaining   assets,    including   mining 
claims     $  8700.00 

Total  of  bid  submitted   $15000.00 

[46] 
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Bid  of  John  Doe  Lockwood,  of  Spokane,  Wash- 
ington, which  is  as  follows : 

Two    hundred    H.    P.    Fairbanks    Morse 

Diesel  engine   $  1650.00 

Hundred  twenty  H.  P.  Fairbanks  Morse 

Diesel  engine   $  1150 .  00 

Electric  Locomotive  (electric  mule)     $  1500.00 

Mining  claims       500 .  00 

All  remaining  assets   $  8000 .  00 

Total  of  bid  submitted   $12800.00 

4th. 
That  both  of  said  bids  were  submitted  with 

the  distinct  understanding  that  the  bidder  should 

be  able  to  purchase  all  the  property  bid  for  irre- 
spective of  the  fact  that  under  said  orders  of  this 

Court  it  became  necessary  to  fix  definite  amounts 

for  the  various  gas  engines  and  electric  locomotive 

and  that  none  of  said  bids  is  binding  unless  all  the 

property  mentioned  in  each  bid  is  acquired  there- 
under by  the  bidder. 

5th. 

The  bid  of  said  John  Koel  is  conditioned  that  it 

cover  all  the  assets  now  in  the  hands  of  this  re- 

ceiver, including  those  which  remain  unsold  under 

the  order  of  this  Court  made  on  the  12th  day  of 

July,  1927;  that  under  said  last-named  order  the 

receiver  was  directed  to  sell  certain  personal  prop- 
erty, in  said  order  fully  described,  the  sale  whereof 

would  not  impair  the  possibility  of  selling  the  re- 
maining assets  of  saiH  corporation  as  a  complete  and 
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fully  equipped  mine  and  mining  plant;  that  of  said 
assets  directed  to  be  sold  there  remain  unsold  the 

following-  articles,  to  wit: 
One  electric  cut-off  saw  with  motor; 
Two  No.  5  Underwood  typewriters ; 

One  assortment  of  files ; 

Stock  of  general  merchandise ; 

Stock  of  medicines,  medicated   articles  soaps  and 
salves ; 

One  Monroe  calculating  machine; 

One  safe-guard  check  writer ; 
About  3500  gallons  of  fuel  oil ; 

38  hemlock  piles ; 

15  gallon  pearl  oil ; 
One  twin  Elto  outboard  motor  (Used)  ; 

One  Lang  Range ; 

62  window  sash ; 

One  Ford  truck  (some  parts  missing)  ; 

9  rolls  assorted  building  paper; 

One  thousand  pounds  assorted  nails; 

Ninety  pounds  carbide; 

2500  copy  sheets ; 

One  credit  register; 

One  Western  Electric  wall  telephone.     [47] 

And  now,  having  fully  reported,  the  receiver  re- 
spectfully recommends  to  the  Court  that  the  bid 

of  John  Koel,  of  Ketchikan,  Alaska,  be  accepted 

and  the  receiver  be  ordered  to  complete  the  sale  of 

said  assets,  with  this  condition,  that  none  of  the 

assets  remaining  unsold  under  the  order  of  said 

   day  of  July,  1927,  be  embraced  or  covered  by 
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said  bid  of  said  Koel  and  be  excluded  from  a  sale 

under  or  pursuant  to  said  bid. 
W.  A.  PRIES, 

Receiver. 

Subscribed  and  sworn  to  before  me  this  27  day 

of  December,  1927. 

[U.  S.  Commissioner's  Seal] 
J.  W.  KEHOE, 

Ex-officio  Notary  Public  for  Alaska. 

My  commission  expires   . 
United  States  Commissioner. 

Filed  Jan.  21,  1928.     [48] 

[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  CONFIRMING  SALE. 

At  this  time  there  comes  on  for  consideration  the 

motion  of  the  receiver  herein,  praying  the  Court  for 

an  order  confirming  and  approving  the  sale  hereto- 
fore made  by  him  to  one  John  Koel,  under  the 

orders  of  the  Court.  Thereupon  the  Court  ex- 
amines the  records  and  files  herein  from  which  it 

appears  that  on  the  13th  day  of  August,  1927,  and 

on  the  26th  day  of  October,  1927,  the  Court  made 

its  certain  orders  directing  the  receiver  herein  to 

sell  all  and  singular  the  assets  of  the  defendant  cor- 
poration, Alaska  Palladium  Company,  free  and 

clear  of  all  claims  and  encumbrances  by  others, 

such  sale  to  be  made  subject  to  the  approval  and 

confirmation  of  this  Court;  that  thereupon,  to  wit, 
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on  the  6th  day  of  December,  1927,  at  Ketchikan, 

Alaska,  in  conformity  with  said  orders  and  after 

due  and  proper  notice  of  such  sale  had  been  given 

as  provided  in  said  orders,  the  said  receiver  did 

sell  all  and  singular  the  assets  of  said  defendant 

corporation  to  one  John  Koel,  of  Ketchikan,  Alaska, 

for  the  sum  of  $15,000.00.  That  after  the  said 

sale  the  said  receiver  did  file  his  report  concerning 

the  same  and  his  petition  praying  for  an  order 

confirming  said  sale ;  that  a  hearing  was  had  before 

this  Court  upon  the  said  report  and  petition  at 

which  all  parties  interested  in  this  cause  were  pres- 
ent; that  at  said  hearing  objections  were  presented 

to  the  approval  and  confirmation  of  said  sale  by 

A.  H.  Ziegler,  attorney  for  Fairbank  Morse  [49] 

Co.,  and  by  Messrs.  Duggan  &  McCain,  attorneys 

for  one  Harry  Lampman,  a  party  to  this  cause,  in 

which  he  seeks  to  foreclose  a  number  of  miners' 

liens  upon  the  property  and  assets  of  said  defend- 
ant corporation,  Alaska  Palladium  Company,  which 

said  objections  were  based  upon  the  ground  that  the 

price  paid  by  said  Koel  for  the  purchase  of  said 

assets  is  wholly  inadequate  and  suggesting  to  the 
Court  that  said  sale  be  vacated  and  another  sale 

ordered;  thereupon  the  Court  considered  the  said 

objections  and  announces  its  intention  to  vacate 

said  sale  and  order  a  new  sale,  provided  the  said 

objectors,  or  others,  submit  proof  or  evidence  from 

which  it  may  fairly  be  deduced  or  inferred  that 

upon  a  resale  the  said  Koel  or  some  other  person 

will  again  present  a  bid  in  an  amount  not  less  than 

the  said  bid  made  by  said  Koel  as  hereinbefore  set 



Alaska  Palladium  Company  et  al.  59 

forth  or  that  a  better  bid  may  reasonably  be  expected 

upon  such  second  sale  and  the  Court  fixes  the  28th 

day  of  January,  1928,  within  which  to  submit  such 

proof  or  evidence.  And  thereafter,  to  wit,  on  the 

said  28th  day  of  January,  1928,  the  Court  calls  up 

for  hearing  such  proof  or  evidence  and  and  for  the 

consideration  thereof  and  there  are  present  all  the 

parties  who  have  appeared  in  this  cause,  includ- 

ing the  said  Harry  Lampman,  who  is  present  by  his 

attorneys,  Messrs.  Duggan  &  McCain,  and  none  of 

the  parties  present  offers  to  submit  or  submits  any 

proof  or  evidence  showing  or  tending  to  show  that 

upon  a  resale  a  better  price  is  likely  to  be  obtained 

or  that  the  said  John  Koel  will  again  submit  a  bid  in 

not  less  than  $15,000.00,  and  thereupon  the  Court, 

being  fully  advised  in  the  premises,  overrules  the 

said  objections  to  the  approval  and  confirmation  of 

the  said  sale  to  said  John  Koel,  and  now  the  Court 

does  ORDER,  ADJUDGE  AND  DECREE  that 

the  said  sale  to  the  said  John  Koel  be,  and  the  same 

hereby  is,  in  all  respects,  approved  and  confirmed. 
FURTHER  ORDERED  that  the  said  receiver  do 

make  and  deliver  unto  said  John  Koel  a  conveyance 

to  all  and  singular  said  assets,  both  real  and  [50] 

personal,  free  and  clear  of  all  liens  and  encum- 
brances and  that  the  said  John  Koel  do  forthwith 

pay  unto  the  said  receiver  the  full  sum  of  $15,- 
000.00. 
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Done,  in  open  court,  at  Ketchikan,  Alaska,  the  3 

day  of  February,  1928. 
THOS.  M.  REED, 

District  Judge. 

Filed  Feb.  3,  1928. 

Entered  Court  Journal  No.  3,  page  430.     [51] 

[Title  of  Court  and  Cause— No.  964-KA.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF^ 
LAW. 

The  Court  did  heretofore,  to  wit,  on  the  29th  day 

of  December  [52]  1927,  make  its  order  consoli- 

dating for  the  purpose  of  trial  all  of  the  above- 
mentioned  causes  of  action  and  after  such  consoli- 

dation the  matters  in  issue  in  said  various  causes 

came  on  for  the  consideration  of  the  Court  at 

various  times,  the  said  parties  to  said  causes  being 

at  all  times  herein  represented  by  the  following 

counsel,  to  wit:  Ketchikan  Mercantile  Company,  a 

corporation,  by  W.  A.  Halzheimer,  Esq.,  Alaska 

Palladium  Company,  a  corporation,  and  its  re- 
ceiver, W.  A.  Pries,  by  Henry  Roden,  Esq.,  Harry 

B.  Lampman  by  Messrs.  Duggan  and  McCain, 

Platinum  Palladium  Producing  Company,  a  cor- 
poration, by  Lester  O.  Grore,  Esq.,  Fairbanks  Morse 

and  Company,  a  corporation,  by  A.  H.  Ziegler,  Esq., 

J.  E.  Chilberg  by  A.  H.  Ziegler,  Esq,,  A.  Schubach, 

P.  J.  DeClercq  and  W.  J.  Wirth  by  W.  A.  Holz- 

heimer,  Esq.,  J.  R.  Heckman  as  receiver  of  Plati- 
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num  Palladium  Producing  Company,  a  corpora- 
tion, by  Lester  O.  Gore,  Esq.,  Seattle  Title  Trust 

Company,  a  corporation,  by  A.  H.  Ziegler,  Esq., 

Charles  A.  Smith  et  al.,  by  Geo.  B.  Grigsby,  Esq. 

Thereafter  and  from  time  to  time  the  Court  took 

testimony  in  support  of  the  matters  and  things  in 

issue  in  said  causes  and  now  having  considered 

the  said  testimony  and  being  advised  in  the  prem- 
ises makes  and  files  the  following  findings  of  fact 

to  wit: 

1. 

The  Ketchikan  Mercantile  Company  is  a  corpora- 
tion organized  under  the  laws  of  the  Territory  of 

Alaska. 
2. 

That  the  Alaska  Palladium  Company  is  a  cor- 
poration organized  under  the  laws  of  the  State  of 

Delaware  and  at  all  times  mentioned  herein  has  been 

the  lessee  of  certain  mining  claims,  the  property  of 

Platinum  Palladium  Producing  Company,  which 

said  mining  claims  are  hereinafter  more  fully  de- 
scribed; that  said  mining  operations  were  carried 

on  by  said  Alaska  Palladium  Company  under  the 
terms  and  conditions  of  a  certain  indenture  of 

lease  made  and  dated,  between  Platinum  Palladium 

Producing  Company  and  J.  R.  Heckman,  its  re- 
ceiver, and  [53]  Seattle  Title  Trust  Company  as 

parties  of  the  first  part  and  said  Alaska  Palladium 

Company  as  party  of  the  second  part;  that  on  the 

13th  day  of  October,  1926,  W.  A.  Pries  was  duly 

appointed  receiver  of  said  Alaska  Palladium  Com- 
pany and  ever  since  has  been  and  now  is  the  duly 
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appointed   bona  fide   and   acting   receiver   of   said 

company. 
3. 

That  the  Platinum  Palladium  Producing  Com- 
pany is  a  corporation  organized  under  the  laws  of 

the  State  of  Washington  and  at  all  times  herein 

mentioned  was  and  now  is  the  owner  of  the  follow- 

ing described  lode  mining  claims  situate  near  Salt 

Chuck  on  Prince  of  Wales  Island,  Alaska,  and 

more  definitely  described  as  follows,  to  wit:  Chilly; 

Chilly  No.  1  to  12,  inclusive,  Gallium,  Erbium,  Q.  P. 

Queen  Anne,  Chanticler,  Chanson,  Platinum, 

Palladium,  Lithium,  Ridium,  Rhodium,  Ribidium, 

Argentum,  Thallium,  Hellium,  Yttrium,  Platinum 

Millsite,  and  Palladium  Millsite,  being  the  same 

mining  claims  on  which  the  hereinbefore  named 

Alaska  Palladium  Company  was  engaged  in  carry- 
ing on  its  said  mining  operations  under  the  terms 

and  provisions  of  said  lease  described  in  Find- 
ing No.  2  herein;  that  on  the  18th  day  of  May, 

1922,  J.  R.  Heckman  was  duly  appointed  receiver 

of  said  Platinum  Palladium  Producing  Company 

in  a  certain  action  then  pending  in  this  court,  en- 

titled "Seattle  Title  Trust  Company  vs.  Platinum 

Palladium  Producing  Company,"  and  the  said  J.  R. 
Heckman  ever  since  has  been  and  now  is  the  duly  ap- 

pointed bona  fide  and  acting  receiver  of  said  Plati- 
num Palladium  Producing  Company. 

4. 

That  Seattle  Title  Trust  Company  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of 

Washington. 
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5. 

That  Fairbanks  Morse  and  Company  now  is  and 

at  all  times  hereinafter  mentioned  was  a  corporation 

organized  and  existing  under  and  by  virtue  of  the 

laws  of  the  State  of  Illinois,  and  was  at  all  such 

times  and  now  is  qualified  to  do  business  under  and 

by  virtue  of  [54]  the  laws  of  the  Territory  of 

Alaska  required  under  the  laws  of  Alaska  from 

foreign  corporations  engaged  in  business  in  said 

Territory. 
6. 

That  the  above  defendants  have  or  claim  to  have 

some  interest  in  the  property  involved  in  this  suit 
which  is  one  for  the  foreclosure  of  two  chattel 

mortgages  executed  by  the  Alaska  Palladium  Com- 

pany, a  corporation,  in  favor  of  the  plaintiff  Fair- 
banks Morse  and  Company. 

7. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of 

mining  at  Saltchuck  near  Ketchikan,  Alaska,  on 

June  1,  1926,  and  at  such  time  being  indebted  to 

plaintiff  Fairbanks  Morse  and  Company  in  the 

sum  of  Eighty-four  Hundred  ($8400.00)  Dollars 
on  account  of  some  machinery  sold  by  said  plaintiff 

to  said  defendant,  in  order  to  give  evidence  of  such 

indebtedness  and  in  order  to  secure  the  payment 

thereof  to  the  plaintiff,  for  good  and  valuable  con- 

sideration, made,  executed,  and  delivered  its  cer- 

tain promissory  note  in  the  sum  of  Eighty-four 

Hundred   ($8400.00)    Dollars   dated  June   1,   1926, 
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with  interest  at  the  rate  of  seven  per  cent  (7%) 

per  annum,  to  be  paid  in  accordance  with  said 

promissory  note ;  that  said  promissory  note  was  and 

is  in  words  and  figures  as  follows,  to  wit : 

INSTALLMENT  NOTE. 

$8400.00  Saltchuck,  Alaska,  June  1st,  1926. 

For  value  received,  in  gold  coin  of  the  United 

States,  we  promise  to  pay  to  the  order  of  Fairbanks, 

Morse  &  Company,  Seattle,  Washington,  the  sum  of 

Eighty-Four  Hundred  Dollars,  with  interest  thereon 
from  date  until  paid,  at  the  rate  of  Seven  per  cent 

per  annum,  in  manner  following,  that  is  to  say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $700.00  each,  the  first  of  said  installments  to  be 

paid  on  the  First  Day  of  July,  1926,  and  a  like  in- 
stallment on  the  first  day  of  each  and  every  month 

thereafter  until  the  whole  of  said  principal  sum 

of  $8400.00  together  with  the  interest  which  shall 

accrue  on  the  decreasing  amounts  thereof,  as  herein 

specified,  shall  have  been  fully  paid.  The  interest 

upon  the  principal  amount  shall  be  paid  monthly, 
at  the  same  time  as  the  installments. 

If  any  one  of  the  said  installments  is  not  paid  with- 

in thirty  days  after  the  same  becomes  due  and  pay- 
able, the  whole  of  the  principal  sum  then  remaining 

unpaid,  together  with  the  interest  that  shall  have 

accrued  thereon,  shall  forthwith  become  due  and 

payable,  at  the  election  of  the  holder  of  this  note, 

and  in  case  suit  or  action  is  instituted  [55]  to 

collect  this  note,  or  any  part  thereof,  we  agree  to  pay 
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in  addition  to  the  costs  and  disbursements  provided 

by  statute,  a  reasonable  attorney's  fee. 
That  at  the  option  of  the  holder  of  this  note,  the 

venue  of  said  suit  may  be  laid  in  King  County, 

Washington. 

This  note  is  secured  by  a  chattel  mortgage  bearing 
even  date  herewith. 

ALASKA  PALLADIUM  COMPANY. 

(Signed)     By  J.  E.  CHILBERG, 
Its  President. 

8. 

That  on  the  1st  day  of  June,  1926,  the  defendant 

Alaska  Palladium  Company,  a  corporation,  by  its 

president,  in  order  to  secure  the  payment  of  the  said 

above-described  promissory  note,  made,  executed 

and  delivered  unto  plaintiff  a  certain  chattel  mort- 

gage upon  certain  personal  property  situated  at  the 

mine  of  defendant  Alaska  Palladium  Company,  a 

corporation,  in  the  Ketchikan  Recording  District 

near  Ketchikan,  Alaska,  as  more  specifically  de- 
scribed and  set  forth  in  said  chattel  mortgage,  of 

which  said  chattel  mortgage  a  certified  copy  was 
introduced  at  the  trial. 

9. 

That  said  chattel  mortgage  was  duly  and  regu- 
larly executed  by  the  defendant  Alaska  Palladium 

Company,  a  corporation,  by  its  president  duly  au- 

thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee;  that 
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in  the  execution  of  the  above-described  chattel 

mortgage  and  in  filing  the  same  for  record  a  full 

and  complete  compliance  was  made  with  the  laws 

of  the  Territory  of  Alaska  governing  same,  as  ap- 

pears by  the  said  chattel  mortgage  heretofore  de- 
scribed; that  said  mortgage  was  duly  and  regularly 

filed  in  the  office  of  the  United  States  Commissioner 

and  Eecorder  for  the  Ketchikan  Precinct,  Terri- 

tory of  Alaska,  Division  Nim:iber  One,  on  June  18, 

1926,  in  the  records  of  chattel  mortgages. 
10. 

That  the  said  promissory  note  provided  for  pay- 
ments in  twelve  (12)  equal  installments  of  Seven 

Hundred  ($700.00)  Dollars  [56]  each,  the  first 

of  said  installments  to  be  paid  on  the  first  day  of 

July,  1926,  and  further  specified  that  if  any  of  said 

installments  be  not  paid  within  thirty  (30)  days 

after  the  same  became  due  and  payable,  the  whole 

of  the  principal  sum  then  remaining  unpaid,  to- 
gether with  the  interest  that  shall  accrued  thereon, 

shall  become  due  and  payable  at  the  election  of  the 

holder  of  the  note;  that  ever  since  June  1st,  1926, 

plaintiff  Fairbanks  Morse  and  Company  has  been 

and  now  is  the  owner  and  holder  of  the  said  promis- 

sory note  and  the  above-descrii;ed  mortgage  to 
secure  the  payment  thereof;  that  defendant  Alaska 

Palladium  Company,  a  corporation,  has  failed  to 

pay  the  installment  specified  in  said  note  which  was 

to  have  been  paid  on  the  first  day  of  August,  1926, 

or  any  other  installments  since  said  date,  and  that 

the  sum  of  $8,400.00,  less  $700.00,  is  now  due  and 
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owing,  together  with  interest  thereon  from  the  first 

day  of  July,  1926,  making  a  total  of  $8,418.65 ;  that 

defendant  Alaska  Palladium  Company,  a  corpora- 
tion, has  not  paid  any  installment  due  since  the  first 

day  of  July,  1926,  altho  demand  has  been  duly 

made  therefor;  that  plaintiff  Fairbanks  Morse  and 

Company  has  elected  to  and  now  does  declare 

the  whole  of  said  note,  together  with  the  interest, 

due;  that  there  is  now  due  and  owing  plaintiff 

Fairbanks  Morse  and  Company  from  the  defendant 

Alaska  Palladium  Company,  a  corporation,  the  sum 

of  $8,400.00,  less  $700.00,  together  with  interest 

thereon  from  the  first  day  of  July,  1926,  making  a 

total  sum  of  $8,418.65. 
11. 

That  the  above-described  note  also  provided  that 
in  case  any  suit  or  action  should  be  instituted  to 

collect  the  same  or  any  part  thereof,  the  Alaska 

Palladium  Company,  a  corporation,  would  pay  in 

addition  to  the  costs  and  disbursements  provided  to 

statute  a  reasonable  attorney's  fee;  that  the  sum  of 
Seven  Hundred  and  Fifty  (|750.00)  Dollars  is  a 

reasonable  sum  for  such  attorneys'  fees.     [57] 
12. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of  min- 
ing at  Saltchuck  near  Ketchikan,  Alaska,  on  June 

15,  1926  and  at  such  time  being  indebted  to  plaintiff 

Fairbanks,  Morse  and  Company  in  the  sum  of  Six 

Thousand    ($6,000.00)    Dollars  on  account  of   cer- 
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tain  machinery  sold  by  plaintiff  to  defendant,  in 

order  to  give  evidence  of  such  indebtedness  and  in 

order  to  secure  the  payment  thereof  to  the  plaintiff, 

for  good  and  valuable  consideration,  made,  executed 

and  delivered  its  certain  promissory  installment 

note  in  the  sum  of  Six  Thousand  ($6,000.00)  Dol- 
lars dated  June  15,  1926,  with  interest  at  the  rate 

of  seven  per  cent  (7%)  per  annum  to  be  paid 

in  accordance  with  said  promissory  note;  that  said 

promissory  note  was  and  is  in  words  and  figures 

as  follows,  to  wit: 

INSTALLMENT  NOTE. 

$6,000.00.  Saltchuck,  Alaska,  June  15,  1926. 

For  value  received,  in  gold  coin  of  the  United 

States,  we  promise  to  pay  to  the  order  of  Fairbanks, 

Morse  &  Company,  Seattle,  Washington,  the  sum  of 

Six  Thousand  ($6,000.00)  Dollars,  with  interest 

thereon  from  date  until  paid,  at  the  rate  of  seven 

per  cent  per  annum,  in  manner  following ;  that  is  to 
say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $5,000.00  each,  the  first  of  said  installments  to  be 

paid  on  the  fifteenth  day  of  August,  1926,  and  a  like 

installment  on  the  fifteenth  day  of  each  and  every 

month  thereafter  until  the  whole  of  the  principal 

sum  of  $6,000.00  together  with  the  interest  which 

shall  accrue  on  the  decreasing  amounts  thereof,  as 

herein  specified,  shall  have  been  fully  paid.  The 

interest  upon  the  principal  amount  shall  be  paid 

monthly,  at  the  same  time  as  the  installments. 

If  any  one  of  the  said  installments  is  not  paid 
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within  thirty  days  after  the  same  becomes  due  and 

payable,  the  whole  of  the  principal  sum  then  re- 
maining unpaid,  together  with  the  interest  that 

shall  have  accrued  thereon,  shall  forthwith  become 

due  and  payable,  at  the  election  of  the  holder  of 

this  note,  and  in  case  suit  or  action  is  instituted 

to  collect  this  note,  or  any  part  thereof,  we  agree 

to  pay  in  addition  to  the  cost  8.nd  disbursements 

provided  by  statute,  a  reasonable  attorney's  fee. 
That  at  the  option  of  the  holder  of  this  note,  the 

venue  of  said  suit  may  be  laid  in  King  County, 

Washington. 

This  note  is  secured  by  a  chattel  mortgage  bear- 
ing even  date  herewith. 

ALASKA  PALLADIUM  COMPANY. 

(Signed)     By  J.  E.  CHILBERG, 
Its  President.     [58] 

13. 

That  on  the  26th  day  of  June,  1926,  the  defend- 
ant Alaska  Palladium  Company,  a  corporation,  by 

its  president,  in  order  to  secure  the  payment  of  the 

said  above-described  promissory  note,  made,  exe- 
cuted and  delivered  unto  plaintiff  Fairbanks,  Morse 

and  Company  a  certain  chattel  mortgage  upon  cer- 

tain personal  property  situated  at  the  mine  of  de- 
fendant Alaska  Palladium  Company,  a  corporation, 

in  the  Ketchikan  Recording  District  near  Ketchi- 
kan, Alaska,  as  more  specifically  described  and  set 

forth  in  said  chattel  mortgage,  a  certified  copy  of 

which  said  chattel  mortgage  was  filed  at  the  trial. 
14. 

That  said  chattel  mortgage  was  duly  and  regu- 
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larly  executed  by  the  defendant  Alaska  Palladium 

Company,  a  corporation,  by  its  president  duly  au- 

thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee;  that 

in  the  execution  of  the  above-described  chattel  mort- 

gage and  in  filing  the  same  for  record  a  full  and 

complete  compliance  was  made  with  the  laws  of 

the  Territory  of  Alaska  governing  same  as  ap- 
pears by  the  said  chattel  mortgage  heretofore 

described;  that  said  mortgage  was  duly  and  regu- 

larly filed  in  the  office  of  the  United  States  Commis- 
sioner and  Recorder  for  the  Ketchikan  Precinct, 

Territory  of  Alaska,  Division  Number  One,  on  July 

19,  1926,  in  the  records  of  chattel  mortgages. 
15. 

That  the  said  promissory  note  provided  for  pay- 
ments in  twelve  (12)  equal  installments  of  Five 

Hundred  ($500.00)  Dollars  each,  the  first  of  said 

installments  to  be  paid  on  the  15th  day  of  August, 

1926,  and  further  specified  that  if  any  of  said  in- 
stallments be  not  paid  within  thirty  (30)  days  after 

the  same  become  due  and  payable  the  whole  of  the 

principal  sum  then  remaining  unpaid,  together  with 

[59]  the  interest  that  shall  have  accrued  thereon, 
shall  forthwith  become  due  and  payable  at  the 

election  of  the  holder  of  the  note;  that  ever  since 

June  15,  1926,  plaintiff  Fairbanks  Morse  and  Com- 
pany has  been  and  now  is  the  owner  and  holder  of 

the  said  promissory  note  and  the  above-described 

mortgage  to  secure  the  payment  thereof;  that  de- 
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fendant  Alaska  Palladium  Company,  a  corporation, 

has  failed  to  pay  the  installment  specified  in  said 

note  which  was  to  have  been  paid  on  the  15th  day 

of  August,  1926,  and  has  not  paid  anything  whatso- 
ever on  the  principal  or  the  interest  due  on  said 

note,  and  has  failed  to  pay  the  same  or  any  part 

thereof  altho  demand  has  been  duly  made  therefor; 

that  plaintiff  Fairbanks  Morse  and  Company  has 
elected  to  and  now  does  declare  the  whole  of  said 

note,  together  with  the  interest,  due;  that  there  is 

now  due  and  owing  plaintiff  Fairbanks  Morse  and 

Company  from  the  defendant  Alaska  Palladium 

Company,  a  corporation,  the  sum  of  Six  Thousand 

($6,000.00)  Dollars,  together  with  interest  at  the 

rate  of  seven  per  cent  (7%)  per  annum  as  pro- 
vided for  in  said  note,  making  a  total  sum  of 

$6,630.00  due. 
16. 

That  Harry  B.  Lampman,  one  of  the  above  de- 
fendants, prior  to  the  trial  of  the  above  action, 

filed  his  suit  against  the  Alaska  Palladium  Com- 
pany, a  corxjoration,  seeking  to  foreclosure  the 

labor  liens  described  in  said  action  in  the  above- 

entitled  court,  being  No.  1013  KA. ;  that  the  said 

Harry  B.  Lampman  as  plaintiff  in  said  action  did 

not  make  the  plaintiff  Fairbanks  Morse  and  Com- 

pany, a  corporation,  a  party  defendant  within  the 

period  allowed  by  law  to  foreclose  said  liens,  or  at 
all. 

17. 

That  Charles  A.  Smith,  et  al.,  also  filed  a  suit 
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against  the  Alaska  Palladium  Company,  a  corpora- 
tion, seeking  to  foreclose  certain  labor  liens,  which 

action  was  filed  in  the  above-entitled  court  and  en- 

titled Charles  A.  Smith  et  al..  Plaintiffs,  vs.  The 

[60]  Alaska  Palladium  Company,  a  corporation, 

defendant,  and  said  plaintiff  also  did  not  make  the 

plaintiff  Fairbanks  Morse  and  Company,  a  corpo- 
ration, a  defendant  in  said  action. 

18. 

That  all  and  singular  the  personal  property  de- 
scribed in  said  two  chattel  mortgages  is  machinery 

installed  upon  the  hereinbefore  mentioned  mining 

claims,  and  ever  since  the  installation  thereof,  to 

wit,  since  on  or  about  the  first  day  of  June,  1926, 

up  to  the  16th  day  of  October,  1926,  was  used  by 

said  Alaska  Palladium  Company  in  connection  with 

the  carrying  on  of  its  mining  operations  upon 

said  mining  claims;  that  all  of  said  machinery  in 

said  two  chattel  mortgages  described  was  firmly 

affixed  to  said  mining  claims  and  ever  since  the 

installation  thereof  such  machinery  has  been  and 

now  is  a  fixture  thereon  and  a  part  of  said  mining 

claims ;  that  at  the  time  of  the  execution  of  both  of 

said  chattel  mortgages  the  engines  and  machinery 

therein  described  were  upon  the  hereinbefore  men- 
tioned mining  claims  and  ever  since  have  remained 

upon  said  mining  claims;  that  said  Fairbanks 

Morse  and  Company  at  no  time  since  the  delivery 

of  said  machinery  to  said  Alaska  Palladium  Com- 
pany or  since  the  installation  thereof  upon  said 

mining  claims  has  posted  or  caused  to  be  posted  any 

notice  thereon  setting  forth  its  Interest  as  mort- 
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gagee  therein  or  setting  forth  that  it,  said  Fair- 
banks Morse  and  Company,  would  not  be  responsible 

for  any  expenses  or  debts  incurred  in  connection 

with  the  operation  and  use  of  said  machinery  in 

carrying  on  mining  operations  upon  said  herein- 
before mentioned  mining  claims;  and  further  the 

Court  finds  that  said  Fairbanks  Morse  and  Com- 

pany at  all  times  since  the  delivery  to  said  Alaska 

Palladium  ComjDany  and  the  installation  of  said 

machinery  upon  said  mining  claims  had  full  notice 

and  knowledge  that  the  same  were  being  used  in 

connection  with  the  mining  operations  upon  said 

premises  by  said  Alaska  Palladium  Company. 

[61] 
19. 

That  said  engines  and  machinery  became  a  fixture 

upon  said  mining  claims  and  the  same  wre  being 

used  in  carrying  on  said  hereinbefore  mentioned 

mining  operations  while  and  during  the  time  the 

hereinafter  mentioned  miners  were  engaged  and 

employed  by  said  Alaska  Palladium  Company  in 

connection  with  its  said  mining  operations. 
20. 

That  in  the  month  of  March,  1926,  A.  Schubach, 

P.  J.  deClerq  and  W.  J.  Wirth  delivered  to  Alaska 

Palladium  Company  upon  said  mining  claims  one 

certain  electric  locomotive,  being  the  same  property 

for  which  said  last-named  persons  filed  their  peti- 
tion herein  praying  for  the  return  thereof  to  them; 

that  said  electric  locomotive  was  delivered  to  said 

Alaska  Palladium  Company  under  the  terms  and 

conditions  of  a  conditional  sales  agreement;   that 
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said  electric  locomotive  was  installed  upon  said 

mining  claims  and  was  used  at  all  times  from  its 

installation  thereon  up  to  the  6th  day  of  October, 

1926,  and  employed  by  said  Alaska  Palladium  Com- 
pany in  connection  with  the  carrying  on  of  its  said 

mining  operations;  that  said  A.  Schubach,  P.  J. 

DeClercq  and  W.  J.  Wirth  failed  to  record  in  the 

Ketchikan  Precinct,  Alaska,  their  said  conditional 

sales  contract  and  said  last-named  persons  failed 
to  post  or  cause  to  be  posted  any  notice  upon  said 

electric  locomotive  setting  forth  their  interest  in 

said  locomotive,  and  they  at  no  time  posted  or 

caused  to  be  posted  upon  said  electric  locomotive 

any  notice  setting  forth  their  nonliability  for  any 

debt  or  expense  incurred  in  connection  with  the 

mining  operations  cai:ried  on  by  said  Alaska  Palla- 

dium Company  and  in  which  the  said  electric  loco- 
motive was  used. 

21. 

That  on  the  8th  day  of  November,  1920,  the 

Platinum  Palladium  Producing  Company  was  in- 
debted to  Seattle  Title  Trust  Company  in  the  sum 

of  Three  Hundred  Thousand  Dollars;  that  on  said 

[62]  date  said  Platinum  Palladium  Producing 

Company  made  and  executed  its  trust  deed  to  Seattle 

Title  Trust  Company  as  security  for  the  payment 

of  said  sum  of  $300,000.00  and  said  trust  deed  was 

duly  recorded  in  the  office  of  the  Recorder  at 

Ketchikan,  Alaska;  that  there  is  now  due  upon  the 

said  debt  the  sum  of  $300,000.00;  that  thereafter 

said  Title  Trust  Company  commenced  an  action  in 

this  court  against  said  Platinum  Palladium  Pro- 
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ducing  Company  foreclosing  said  trust  deed,  and 

in  said  action  J.  R.  Heckman  was  duly  appointed 
receiver  of  the  assets  and  estate  of  said  Platinum 

Palladium  Producing  Company;  that  thereafter 

said  Platinum  Palladium  Producing  Company,  its 

said  receiver  J.  R.  Heckman,  and  said  Seattle  Title 

Trust  Company,  made  and  executed  a  lease  upon 

said  hereinbefore  mentioned  mining  claims  unto 

said  Alaska  Palladium  Company;  that  neither  said 

Platinum  Palladium  Producing  Company  nor  its 

receiver  nor  Seattle  Title  Trust  Company  at  any 

time  posted  or  caused  to  be  posted  upon  said  min- 
ing claims  or  any  of  them  any  notice  stating  that 

they  or  either  of  them  would  not  be  responsible 

for  any  debt  or  expense  incurred  in  connection  with 

the  mining  operations  carried  on  upon  said  mining 

claims  or  any  of  them  by  said  Alaska  Palladium 

Company,  and  said  Platinum  Palladium  Producing 

Company  and  its  said  receiver  J.  R.  Heckman,  and 

said  Seattle  Title  Trust  Company  at  all  times  had 

notice  and  laiowledge  that  said  Alaska  Palladium 

Company  was  carrying  on  its  said  mining  opera- 
tions upon  said,  mining  claims  and  in  connection 

therewith  was  employing  and  did  employ  a  large 

number  of  persons;  that  all  of  the  persons  here- 
inafter named  as  lien  claimants  performed  work, 

labor  and  services  in  connection  with  the  mining 

operations  upon  said  claims  owned  by  said  Plati- 
num Palladium  Producing  Company. 

22. 

That  between  April  1st,  1925,  and  the  6th  day  of 

October,  1926,  the  following  named  persons,  at  the 
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instance  and  request  of  [63]  said  Alaska  Palla- 
dium Company,  performed  work,  labor  and  services 

in  and  about  said  mining  claims  hereinbefore  de- 
scribed in  connection  with  the  working,  mining  and 

development  thereof  and  in  the  extraction  and  re- 
duction of  mineral  bearing  ores  therefrom ;  that  said 

Alaska  Palladium  Company  ceased  its  said  mining 

operations  upon  said  mining  claims  on  the  6th  day 

of  October,  1926;  that  on  said  6th  day  of  October, 

1926,  there  was  due,  ever  since  has  remained  and 

now  is  due  the  said  persons  for  such  work,  labor 

and  services  performed  as  aforesaid,  the  sum 

hereinafter  set  opposite  the  name  of  each  of  them, 
to  wit : 

1.  Anna  Lindermann    1,495.25 

2.  Richard  Thompson         364.30 

3.  Ous   Simdberg         124.10 
4.  Edward  Anderson        653.75 

5.  Mary  Dennetz       138.20 
6.  H.  Alderness       451.59 

7.  Harry  Hansen           11.38 
8.  Alex  McMullen       940.00 

9.  Peter  Place          98.40 

10.  H.  L.  Perhab    583.51 

11.  F.  E.  Pegg      89.06 
12.  A.  Predko      81.45 

13.  Arthur  Lind      231.65 

14.  Olaf  Johnson       218.24 

15.  Robert  Steinbrunner  ....  617.55 

16.  B.L.Tripp    309.50 

17.  Hans  Hagen      287.92 

18.  Oscar  Berg       6S6.66 



[64] 

Alaska  Palladium  Company  et  al.  77 

19.  George  Radiuiich      927.45 
20.  Wm.    Shaw       755.50 

21.  Hans  Paaske     11.45 

22.  Oliver  Davis      269.33 

23.  Alfred   Soffe       186.65 

24.  H.  Ulvinen    280.70 

25.  George  H.  Smith      186.87 
26.  Oluf  Johansen       650.00 

27.  G.  Gundersen       51.50 

28.  Frank  Dominique       365.55 
29.  W.  L.  Duff      190.75 

30.  Nels    Forsberg       364.90 
31.  Burl  Walker     164.95 

32.  Ira  McCoid      323.00 

33.  Fred  Hertle    101.40 

34.  Conrad  Goldfield       403.60 

35.  Jack  Holmes      34.60 

36.  A.  Demande     390.55 

37.  Tom  Saari      913.18 

38.  T.  P.  Lane    503.82 

39.  Joe    Frates       486.61 

40.  Wm.  Coleman      245.20 

41.  Jack  Eason      348.20 

42.  Jack   Muller       414.65 

43.  W.  W.  Cole     375.00 

44.  Henry  Anderson       127.40 
45.  Herman  Korvella    4.05 

46.  C.  J.  Hosteland      573.70 

47.  Louis   Llahy       211.00 
48.  Wm.  Matson      135.05 

49.  S.  E.  Jones      119.05 
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50.  Hans  Vestad      130.58 

51.  Otto  Linderman      232.95 

52.  Walter  Wright     41.25 
53.  Iner  Johnson    200.00 

54.  Ostmoen       100.00 

55.  Charles   Smith       313.00 

56.  J.  M.  Carlson      224.10 

23. 

That  all  of  said  persons  ceased  to  perform  labor, 

work  and  services  as  aforesaid  upon  said  mining 

claims  on  or  about  the  6th  day  of  October,  1926, 

and  thereafter  and  before  the  expiration  of  sixty 

days  after  ceasing  thus  to  work  and  labor  as 

aforesaid  each  of  said  persons  filed  their  miner's 
liens  in  and  upon  the  said  mining  claims  and  in 

and  upon  all  machinery  including  said  Fairbanks 

Morse  and  Company  machinery  and  said  electric 

locomotive  then  situate  upon  said  mining  claims  or 
some  of  them  and  used  in  connection  with  said 

mining  operations,  and  also  upon  certain  concen- 
trates produced  by  said  mining  o^Derations;  that 

said  liens  were  filed  of  record  in  the  office  of  the 

Recorder  for  Ketchikan  Precinct  of  Alaska,  that 

being  the  precinct  in  which  all  of  said  property 

was  situate;  that  for  the  preparation  of  said 

liens  each  of  said  persons  paid  the  sum  of  $2.00 

and  for  the  recording  of  said  liens  as  aforesaid 

said  persons  paid  $2.70  each. 
24. 

That  Messrs.   Duggan  &  McCain  performed  all 

legal   services   in   connection   with   the   foreclosing 

of  the  liens  of  said  hereinbefore  mentioned  persons, 
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excepting  the  liens  of  Charles  A.  Smith  and  J.  M. 

Carlson,  which  said  two  last-named  liens  were  fore- 
closed by  said  George  B.  Grigsby.     [65] 

25. 

That  the  legal  services  performed  by  Duggan  & 

McCain  are  reasonably  worth  $750.00 ;  that  the  legal 

services  performed  by  George  B.  Grigsby  are 
reasonably  worth  $100.00. 

26. 

That  each  of  said  lien  claimants,  after  filing  his 

notice  of  lien,  except  said  Charles  A.   Smith  and 

J.  M.  Carlson,  assigned  his  said  claim,  for  collection 

only,  to  Harry  B.  Lampman. 
27. 

That  under  the  orders  of  this  Court  all  and 

singular  the  assets  of  Alaska  Palladium  Company 

and  the  assets  of  Platinum  Palladium  Producing 

Company  have  been  sold  and  disposed  of  by  the 

said  W.  A.  Pries,  receiver  of  said  Alaska  Palladium 

Company,  and  the  said  Pries  has  from  time  to  time 

reported  to  this  Court  of  what  he  has  done  in  the 

premises  and  what  sums  of  money  he  has  received 

from  the  sale  of  said  assets ;  that  all  of  said  reports 

were  duly  approved  by  this  Court,  and  on  the  15th 

day  of  February,  1928,  this  Court  did  make  its 

order  confirming  the  sale  of  the  assets  of  said  corpo- 

rations to  one  John  Koel,  of  Ketchikan,  Alaska, 

for  the  sum  of  $15,000.00 ;  that  in  its  order  directing 
the  sale  of  said  assets  this  court  did  order  that  all 

and  singular  the  mining  claims  and  mines  in  these 

findings  heretofore  mentioned  and  described  be  sold 
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free  and  clear  of  the  mortgage  of  Seattle  Title 

Trust  Company,  and  furthers  that  the  engines  and 

machinery  hereinbefore  described  and  mortgaged  to 

Fairbanks  Morse  and  Company,  as  hereinbefore  set 

forth  and  found,  be  sold  free  and  clear  of  said  mort- 
gage liens,  and  further,  that  said  electric  locomotive, 

claimed  as  hereinbefore  set  forth  by  A.  Schubach, 

P.  J.  deClercq  and  W.  J.  Wirth,  be  sold  free  and 

clear  of  the  claim  of  said  last-named  persons;  that 
in  its  said  order  this  Court  did  further  direct  that 

each  of  the  oil  engines  [66]  upon  which  said 

Fairbanks  Morse  Company  claims  a  lien  be  sold 

separate  and  apart  from  the  rest  of  the  assets  of 

said  corporations  and  that  said  electric  locomotive 

claimed  by  said  Schubach  et  al.  as  aforesaid  be  sold 

separate  and  apart  from  the  rest  of  the  assets  of 

the  said  corporations;  that  upon  the  sale  of  said 

assets,  there  was  paid  and  bid  for  said  oil  engines, 

respectively,  the  following  amounts,  to  wit: 

The  200  H.  P.  Diesel  Engine,  described  in 

first  mortgage      $2,500 .  00 

The  120  H.  P.  Diesel  Engine,  described  in 

second  mortgage       2,000 .  00 

and  upon  said  sale  there  was  bid  for  said  electric 

locomotive  the  sum  of  $1,800.00;  that  said  two  oil 

engines  exceed  in  value  the  sum  of  $2,000.00;  that 

no  objections  to  the  said  sale  of  said  oil  engines 

was  made  or  tendered  by  Fairbanks  Morse  and 

Company;  that  the  mines  and  mining  claims  in 

these  findings  described  and  upon  which  the  said 

miners '  liens  were  filed  as  herebef ore  set  forth,  have 
no  value. 
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28. 

That  Ketchikan  Mercantile  Company,  a  corpora- 
tion, did  heretofore  secure  and  cause  to  be  entered 

a  judgment  herein  upon  the  cause  of  action  set  up 

in  its  complaint. 
29. 

That  W.  A.  Pries,  as  receiver  of  Alaska  Palla- 
dium Company,  has  paid  all  the  expenses  of  his 

receivership,  including  his  counsel's  fee  and  also 
his  compensation,  as  heretofore  fixed  by  this  Court, 

and  further,  the  said  Pries,  as  such  receiver,  under 

the  order  of  this  Court,  has  paid  the  amounts  called 

for  and  due  upon  the  receiver's  certificates  issued 
by  J.  R.  Heckman,  as  receiver  of  Platinum  Palla- 

dium Producing  Company;  that  the  said  certificates 

of  indebtedness  were  issued  by  said  J.  R.  Heckman 

as  receiver  of  said  last-named  corporation,  pursuant 
to  an  order  of  this  Court,  made  and  dated  the  3d 

day  of  October,  1922,  in  that  certain  action  then 

pending  in  this  court,  entitled  "Seattle  Title  Trust 

Company,  [67]  Plaintiff,  vs.  Platinum  Palla- 

dium Producing  Company,"  which  said  action  is 
Number  535-KA,  upon  the  docket  of  this  court 
at  Ketchikan;  that  after  payment  of  all  of  said 

amounts  there  remains,  and  the  said  W.  A.  Pries 

as  receiver  aforesaid  now  has  in  his  possession,  the 

sum  of  $9,819.36;  that  said  last-named  amount  in- 
cludes the  amounts  paid  for  said  Fairbanks  Morse 

engines  and  said  electric  locomotive,  amounting  to 

$6,300.00. 

And  from  the  foregoing  findings  of  fact  the  Court 

draws  the  following  conclusions  of  law,  to  wit: 
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That  Fairbanks  Morse  and  Company  is  entitled 

to  judgment  against  the  defendant  Alaska  Palla- 
dium Company  for  the  respective  balances  found 

due  upon  its  two  causes  of  action,  amounting  to 

$15,048.65;  that  it  has  a  valid,  subsisting  mortgage 

lien  upon  the  two  engines  described  in  the  findings 

of  fact  herein  for  said  respective  balances;  that 

said  mortgage  liens  are  inferior  to  the  miners'  liens 
found  to  exist  as  set  forth  in  Finding  of  Fact  No.  22 

herein;  that  the  proceeds  from  the  sale  of  said  en- 
gines are  to  be  applied  to  the  payment  of  the 

miners'  liens  as  found  in  Finding  of  Fact  No.  22, 
and  the  surplus,  if  any  thereto,  to  the  satisfaction 

of  the  said  mortgage  liens  of  said  Fairbanks  Morse 

and  Company;  and  further,  said  Fairbanks  Morse 

and  Company  is  entitled  to  recover  from  defendant 

Alaska  Palladium  Company  the  sum  of  $1,250.00 

as  attorneys'  fees  for  the  foreclosure  of  said  mort- 

gages. 
2d. 

That  the  electric  locomotive  belonging  to  A.  Schu- 
bach,  P.  J.  DeClercq  and  W.  J.  Wirth  is  subject 

to  the  miners'  liens  as  found  in  Finding  of  Fact 

No.  22  herein,  and  the  proceeds  from  the  sale 

thereof  are  to  be  applied  to  the  pajTnent  of  said 

miners'  liens,  or  so  much  thereof  as  may  be  neces- 

sary to  pay  the  same,  and  any  balance  remaining 

to  be  paid  to  said  owners.     [68] 

3d. 

That  the  said  miners'  liens  as  found  in  Finding 
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of  Fact  No.  22  are  superior  and  paramount  to  the 

mortgage  liens  of  Fairbanks  Morse  and  Company, 

and  are  superior  and  paramount  to  the  claims  of 

A.  Schubach,  P.  J.  DeClercq  and  W.  J.  Wirth, 

upon  the  said  electric  locomotive;  that  said  miners' 
liens  are  superior  and  paramount  to  any  claim  or 

interest  of  said  Platinum  Palladium  Producing 

Company  and  Seattle  Title  Trust  Company  upon 

the  mining  claims  and  mines  in  the  findings  of  fact 

herein  described,  and  said  miners'  liens  are  a  first 
charge  upon  the  same  and  upon  the  leasehold  estate 

of  Alaska  Palladium  Company  in  said  mines  and 

mining  claims  and  are  a  first  lien  upon  all  machin- 
ery and  equipment  upon  said  mines  and  mining 

claims  used  by  said  Alaska  Palladium  Company  in 

connection  with  the  carrying  on  of  its  mining  oper- 
ations thereof,  subject,  however,  to  the  lien  created 

thereon  by  the  certificates  issued  by  J.  R.  Heckman, 

as  receiver  of  said  Platinum  Palladium  Producing 

Company. 
4th. 

That  $750.00  is  a  reasonable  sum  to  be  allowed 

Harry  B.  Lampman  as  counsel  fee  for  the  fore- 

closure of  the  miners'  liens  assigned  to  him  as  found 
in  said  findings  of  fact  herein,  and  the  sum  of 
$100.00  is  a  reasonable  sum  to  be  allowed  said 
Charles  A.  Smith  and  J.  M.  Carlson. 

5th. 

That   each  of  said  lien   claimants,    except    said 

Smith  and  Carlson,  is  entitled  to  compensation  in 

the  sum  of  $2.00  for  the  preparation  of  his  lien 
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notice,  and  each  of  said  lien  claimants,  including 

said  Smith  and  Carlson,  is  entitled  to  the  sum  of 

$2.70  for  the  recording  of  his  lien  notice. 

6th. 

That  the  money  now  in  the  hands  of  W.  A.  Pries, 

the  receiver  of  said  Alaska  Palladium  Company,  is 

the  sum  of  $9,819,36,  [69]  and  that  said  sum 

should  be  applied  and  paid  out  as  hereinbefore  set 

forth,  to  wit: 

To  Harry  B.  Lampman  or  his  attorneys,  Messrs. 

Duggan  &  McCain,  the  sum  of  $750.00. 

To  Harry  B.  Lampman  or  his  attorneys,  Messrs. 

Duggan  &  McCain,  $108.00  for  the  preparation 

of  54  lien  claims; 

To  Charles  A.  Smith  and  J.  M.  Carlson,  or  their 

attorney,  Mr.  George  B.  Grigsby,  the  sum  of 

$100.00; 

To  Charles  A.  Smith  and  J.  M.  Carlson,  each  the 

sum  of  $2.70,  for  the  recording  of  their  lien 
notice ; 

To  Harry  B.  Lamj)man  or  his  attorneys,  Messrs. 

Duggan  &  McCain,  the  sum  of  $145.80  for  the 

recording  of  54  lien  claims; 

and  the  balance  remaining  to  be  paid  pro  rata  to 

Harry  B.  Lampman  or  his  attorneys,  Messrs.  Dug- 
gan &  McCain  and  to  Charles  A.  Smith  and  J.  M. 

Carlson  or  their  attorney,  Mr.  George  B.  Grigsby. 

7th. 

That  John  Koel,  of  Ketchikan,  Alaska,  is  entitled 

to  a  conveyance  by  the  receiver,  W.  A.  Pries,  of  all 

and  singular  the  mines  and  mining  claims  and  all 
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and  singular  the  machinery,  engines,  electric  loco- 
motive and  all  other  personal  property  and  assets 

coming  into  the  hands  of  the  said  W.  A.  Pries  as 
such  receiver. 

Done  this  29th  day  of  March,  1928. 
THOS.  M.  REED, 

District  Judge. 

Filed  Apr.  2,  1928.     [70] 

In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One. 

No.  964— KA. 

KETCHIKAN    MERCANTILE     COMPANY,    a 

Corporation, 
Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 
tion, 

Defendant. 

HARRY  B.  LAMPMAN, 
Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 

tion, W.  A.  PRIES,  Receiver,  J.  E.  CHIL- 

BERG,  PLATINUM  PALLADIUM  PRO- 
DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,   Receiver,   ALASKA   TRANS- 
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PORT  COMPANY,  a  Corporation,  and 

SEATTLE  TITLE  TRUST  COMPANY,  a 

Corporation, 
Defendants. 

CHARLES  A.  SMITH,  P.  G.  SHANSTROM,  D. 

J.  BUTLER,  J.  M.  CARLSON,  GEORGE 

SMITH,  ANDREW  JOHNSON  and  CHRIS 
PETICH, 

Plaintiffs, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpo- 

ration, W.  A.  PRIES,  Receiver,  J.  E.  CHIL- 

BERG,  PLATINUM  PALLADIUM  PRO- 
DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,  Receiver,  ALASKA  TRANS- 
PORT COMPANY,  a  Corporation,  and 

SEATTLE  TITLE  TRUST  COMPANY,  a 

CORPORATION, 
Defendants. 

FAIRBANKS-  MORSE  AND  COMPANY,  a  Cor- 

poration, 
vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 
tion, J.  E.  CHILBERG,  W.  A.  PRIES, 

Receiver,  PLATINUM  PALLADIUM  PRO- 
DUCING COMPANY,  J.  R.  HECKMAN, 

Receiver,  ALASKA  TRANSPORT  COM- 
PANY, a  Corporation  and  HARRY  B. 

LAMPMAN, 
Defendants. 
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AND 

J.  R.  HECKMAN  AND  COMPANY,  a  Corpora- 
tion, 

AND 

A.    SCHUBACH,    P.   J.   DeCLERCQ   and   W.   J. 
WIRTH, 

Intervenors. 

DECREE. 

In  this  cause,  findings  of  fact  and  conclusions  of 

law  having  heretofore  been  made,  signed  and  filed 

by  this  Court  on  the     day  of  April,  1928,  and 
there  comes  no  for  consideration  the  motion  for 

judgment  and  decree  herein.     [71] 

It  is  therefore  made  to  appear  to  the  Court  that 

all  the  matters  and  things  at  issue  in  this  cause 

have  been  considered  by  the  Court  after  the  intro- 

duction of  testimony  and  the  argument  of  the  re- 
spective counsel,  and  the  Court  now  being  fully 

advised  in  the  premises  does  order,  adjudge  and 
decree  as  follows: 

1.  That  Fairbanks-Morse  &  Company,  a  corpo- 
ration, do  have  and  recover  of  and  from  the  Alaska 

Palladium  Company,  a  corporation,  the  sum  of 

$15,048.65,  together  with  its  costs  and  disbursements 

herein  incurred;  that  the  mortgage  liens  of  Fair- 

banks-Morse &  Company  upon  two  certain  engines, 
to  wit: 

One— 200  HP.  ''Y"  style  VA  Fairbanks-Morse 
Oil  Engine  #607269  Standard  Reverse 
Rotation. 
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One— Clutch  #25724  symbol  SC  3151A,  one  stairs 
and  hand  rail,  2  exhaust  pots,  one  shaft 
extension  CLA  670A. 

One— 3   HP.    type   "Z"   engine    #604208    direct 

connected  to  3%''x4:''  #12109  type  E  Com- 

pressor. 

One — 50x25''  Eclipse  Friction  Clutch  pulley  with 
42''  G'  Arm  Clutch  Mech.  bored  5"  with 
key  and  grease  cups  per  list  3245,  fit  to 
shaft  extension  CLA. 

One^ — #5  Geared  Shifter  per  list  3244A, 
be  foreclosed;  that  the  proceeds  derived  from  the 

sale  of  the  said  engines  be  applied  to  the  payment 

of  said  sum  of  $15,048.65,  subject,  however,  to  the 

payment  to  be  made  to  Harry  B.  Lampman,  Charles 

A.  iSmith  and  J.  M.  Carlson,  as  hereinafter  set  forth. 

2.  That  the  Seattle  Title  Trust  Company  do  have 

and  recover  of  and  from  Platinum  Palladium  Pro- 

ducing Company  the  sum  of  $300,000.00,  subject, 

hoAvever,  to  the  payment  to  be  made  to  Harry  B: 

Lampman,  Charles  A.  Smith  and  J.  M.  Carlson,  as 
hereinafter  set  forth. 

3.  That  Harry  B.  Lampman  do  have  and  re- 
cover of  and  from  Alaska  Palladium  Company  the 

sum  of  $18,202.95.  That  Charles  A.  Smith  do  have 

and  recover  of  and  from  Alaska  Palladium  Com- 

pany the  sum  of  $313.00;  and  that  J.  M.  Carlson  do 
have  and  recover  of  and  from  Alaska  Palladium 

Company  the  sum  of  $244.10. 

4.  And  it  appearing  to  the  Court  that  hereto- 

fore all  and  singular  the  assets  of  said  Alaska  Pal- 

ladium Company,  together     [72]     with  all  and  sin- 
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gular  the  right,  title  and  interest  of  Platinum  Pal- 
ladium Producing  Company,  J.  R.  Heckman  its 

Receiver,  and  Seattle  Title  Trust  Company  in  and 

to  the  following  described  mining  claims,  to  wit : 

Chilly;  Chilly  No.  1  to  12  inclusive;  Gallium, 

Erbium,  Q  P,  Queen  Anne,  Chanticleer,  Chanson, 

Platinum,  Palladium,  Lithium,  Ridium,  Rhodium, 

Ribidium,  Argentum,  Thallium,  Hellium,  Yttrium, 

Platinum,  Millsite,  Palladium  Millsite;  and  also  all 

and  singular  the  title  and  interest  of  Fairbanks- 
Morse  &  Company  in  and  to  the  following  described 

mining  machinery: 

One— 200  HP   "Y"   style  VA   Fairbanks-Morse 
Oil   Engine    #607296    Standard   Reverse 
Rotation. 

One— Clutch    #25724    Symbol    SC    3151A,    one 
stairs  and  hand  rail,  2  exhaust  pots,  one 
shaft  extension  CLA  670A. 

One — 50x25''  Eclipse  Rotation  Clutch  Pulley  with 
42"   6'  arm  clutch  Mech.   bored  5"   with 

key  and   grease   cups,   per  list   3245,   fit 
to  shaft  extension  CLA. 

One— 3  HP  Type  "Z"  engine  #60428  direct  con- 

nected to  33/4''x4''   #12109  type  E  Com- 

pressor. 
One — #5  Geared  shifter  per  list  3244A, 

has  been  sold;  that  by  order  of  this  Court  hereto- 

fore made  and  entered  on  the  21st  day  of  Febru- 

ary, 1928,  the  claims  of  Seattle  Merchants  Associa- 

tion and  George  Drapich  on  account  of  certain  re- 

ceiver's   certificates    issued    by    J.    R.    Heckman, 
former  receiver,  and  interest  therein  in  the  sum  of 



90  Fairhanks-Morse  &  Company  vs. 

|2,609.22,  have  been  directed  by  W.  A.  Pries,  re- 
ceiver, to  be  paid,  and  have  been  so  paid;  that  the 

claim  and  fees  of  W.  A.  Pries,  receiver  herein  in 

the  sum  of  $1,000.00  have  also  by  said  order  been 

directed  to  be  paid,  and  have  been  so  paid  by  said 

receiver;  that  the  claim  of  Henry  Roden  attorney 

for  said  receiver  herein  in  the  sum  of  $1,000.00  have 

also  been  by  said  order  directed  to  be  paid,  and  have 

been  so  paid. 

5.  That  said  receiver  is  directed  to  pay  the  fol- 
lowing claims: 

Out  of  the  moneys  now  remaining  in  hands,  being 

the  sum  of  $9,819.36,—     [73] 
To  Messrs.  Duggan  &  McCain,  the  sum  of  $750.00 

as  attorney  fees  on  behalf  of  plaintiff  Harry  B. 

Lampman. 

To  Harry  B.  Lampman,  or  his  attorneys,  Duggan 

&  McCain,  the  sum  of  $108.00  for  costs  of  recording 

the  liens  of  plaintiff,  Harry  B.  Lampman. 

To  Harry  B.  Lampman,  or  to  his  attorneys,  Dug- 
gan &  McCain,  the  sum  of  $145.80  for  drawing  and 

verifying  the  liens  of  plaintiff,  Harry  B.  Lampman. 

To  George  B.  Grigsby  the  sum  of  $100.00  as 

attorney  fees  on  behalf  of  the  claims  and  liens  of 
Charles  A.  Smith  and  J.  M.  Carlson. 

To  Charles  A.  Smith,  or  his  attorney,  George  B. 

Grigsby,  the  sum  of  $2.70  for  recording  the  lien  of 
Charles  A.  Smith. 

To  J.  M.  Carlson,  or  his  attorney,  George  B. 

Grigsby  the  sum  of  $2.70  for  recording  the  lien  of 
J.  M.  Carlson. 

To  Harry  B.  Lampman,  assignee,  or  to  his  at- 
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torneys,  Duggan  &  McCain,  the  sum  of  $8,458.91; 

to  be  applied  on  the  lien  claims  of  plaintiff,  Lamp- 
man. 

To  Charles  A.  Smith,  or  his  attorney,  George  B. 

Grigsby,  the  sum  of  $145.44,  to  be  applied  on  the 
lien  claim  of  said  Smith. 

To  J.  M.  Carlson,  or  his  attorney,  George  B. 

Grigsby,  the  sum  of  $104.13,  to  be  applied  on  the 
lien  claim  of  said  Carlson. 

Done  this  28  day  of  April,  1928. 
THOS.  M.  REED, 

District  Judge. 

O.  K.— HENRY  RODEN. 

Filed  Apr.  28,  1928. 

Entered  Court  Journal  Juneau  No.  4,  page  254. 

Juneau.     [74] 

[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER    DENYING    PROPOSED    FINDINGS 

AND  CONCLUSIONS. 

This  matter  coming  on  to  be  heard  before  the 

Court  on  certain  proposed  findings  of  fact  and  con- 

clusions of  law  and  supplemental  findings  and  con- 

clusions submitted  by  plaintiff,  and  the  Court,  hav- 
ing considered  the  same,  does  hereby  refuse  to  enter 

such  findings  and  conclusions,  except  in  so  far  as 

they  are  in  agreement  with  the  findings  of  fact  and 

conclusions  of  law  heretofore  entered  in  the  con- 
solidated case. 
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To  all  of  which  the  plaintiff,  the  Fairbanks  Morse 

&  Company,  excepts,  which  exception  is  allowed. 

Dated  this  29th  day  of  March,  1928. 
THOS.  M.  REED, 

District  Judge. 

Filed  Apr.  2,  1928. 

Entered  Court  Journal  Vol.  4,  page  20.     [75] 

[Title  of  Court  and  Cause— No.  964-KA.] 

PROPOSED  FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW. 

The  above-entitled  cause  came  on  for  trial  before 

the  Court  on  the  12th  day  of  August,  1927,  at  the 

hour  of  10  o'clock  A.  M.,  having  been  consolidated 
with  the  case  of  the  Ketchikan  Mercantile  Com- 

pany, a  Corporation,  Plaintiff,  vs.  The  Alaska  Pal- 

ladium Company,  a  Foreign  Corporation,  Defend- 

ant, pending  in  the  above  court,  plaintiff  appear- 
ing by  its  attorney,  A.  H.  Ziegler,  the  defendants 

appearing  by  respective  counsel,  and  the  Court 

after  hearing  the  evidence  in  the  case  and  argu- 
ments of  counsel,  and  being  fully  advised  in  the 

premises,  doth  find  as  follows: 

I. 

That  Fairbanks,  Morse  &  Co.  now  is  and  at  all 

times  hereinafter  mentioned  was  a  corporation  or- 

ganized and  existing  under  and  by  virtue  of  the 

laws  of  the  State  of  Illinois,  and  was  at  all  such 

times  and  now  is  qualified  to  do  business  under  and 

by  virtue  of  the  laws  of  the  Territory  of  Alaska 
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required  under  the  laws  of  Alaska   from  foreign 

corporations  engaged  in  business  in  said  Territory. 

II. 

That  the  above  defendants  have  or  claim  to  have 

some  interest  in  the  property  involved  in  this  suit 

which  is  one  for  the  foreclosure  of  two  chattel  mort- 

gages executed  by  the  Alaska  Palladium  Company, 

a  corporation,  in  favor  of  the  plaintiff.     [76] 
III. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of  min- 
ing at  Saltchuck  near  Ketchikan,  Alaska,  on  June 

1,  1926,  and  at  such  time  being  indebted  to  plain- 

tiff in  the  sum  of  Eighty-four  Hundred  ($8400.00) 
Dollars  on  account  of  certain  machinery  sold  by 

plaintiff  to  defendant,  in  order  to  give  evidence  of 

such  indebtedness  and  in  order  to  secure  the  pay- 
ment thereof  to  the  plaintiff,  for  good  and  valuable 

consideration,  made,  executed  and  delivered  its  cer- 

tain promissory  installment  in  the  sum  of  Eighty- 
four  Hundred  ($8400.00)  Dollars  dated  June  1, 

1926,  with  interest  at  the  rate  of  seven  per  cent 

(7%  )  per  annum,  to  be  paid  in  accordance  with  said 

promissory  note ;  that  said  promissory  note  was  and 

is  in  words  and  figures  as  follows,  to  wit: 

INSTALLMENT  NOTE. 

$8400.00.  Saltchuck,  Alaska,  June  1st,  1926. 

For  value  received,  in  gold  coin  of  the  United 

States,  we  promise  to  pay  to  the  order  of  Fair- 
banks, Morse  &  Company,  Seattle,  Washington,  the 
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sum  of  Eighty-four  Hundred  Dollars,  with  interest 
thereon  from  date  until  paid,  at  the  rate  of  Seven 

per  cent  per  annum,  in  manner  following:  that  is 
to  say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $700,00  each,  the  first  of  said  installments  to  be 

paid  on  the  First  day  of  July,  1926,  and  a  like  in- 
stallment on  the  First  day  of  each  and  every  month 

thereafter  until  the  whole  of  said  principal  and 

sum  of  $8400.00  together  with  the  interest  which 

shall  accrue  on  the  decreasing  amounts  thereof,  as 

herein  specified,  shall  have  been  fully  paid.  The 

interest  upon  the  principal  amount  shall  be  paid 

monthly,  at  the  same  time  as  the  installments. 

If  any  one  of  the  said  installments  is  not  paid 

within  thirty  days  after  the  same  becomes  due  and 

payable,  the  whole  of  the  principal  sum  then  re- 

maining unpaid,  together  with  the  interest  that  shall 

have  accrued  thereon,  shall  forthwith  become  due 

and  payable,  at  the  election  of  the  holder  of  this 

note,  and  in  case  suit  or  action  is  instituted  to  col- 

lect [77]  this  note,  or  any  part  thereof,  we  agree 

to  pay  in  addition  to  the  cost  and  disbursements 

provided  by  statute,  a  reasonable  Attorney's  fee. 
That  at  the  option  of  the  holder  of  this  note,  the 

venue  of  said  suit  may  be  laid  in  King  County, 

Washington. 

This  note  is  secured  by  a  chattel  mortgage  bear- 

ing even  date  herewith. 
ALASKA  PALLADIUM  COMPANY. 

(Signed)     By  J.   E.   CHILBERG, 
Its  President. 
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IV. 

That  on  the  1st  day  of  June,  1926,  the  defendant 

Alaska  Palladium  Company,  a  corporation,  by  its 

president,  in  order  to  secure  the  payment  of  said 

above-described  promissory  note,  made,  executed 

and  delivered  unto  plaintiff  a  certain  chattel  mort- 
gage upon  certain  personal  property  situated  at 

the  mine  of  defendant  Alaska  Palladium  Company, 

a  corporation,  in  the  Ketchikan  Recording  District 

near  Ketchikan,  Alaska,  as  more  specifically  de- 
scribed and  set  forth  in  said  chattel  mortgage,  of 

which  said  chattel  mortgage  a  certified  copy  was 
introduced  in  evidence  at  the  trial. 

V. 

That  said  chattel  mortgage  was  duly  and  regu- 
larly executed  by  the  defendant  Alaska  Palladium 

Company,  a  corporation,  by  its  president  duly  au- 

thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee;  that 

in  the  execution  of  the  above-described  chattel 

mortgage  and  in  filing  the  same  for  record  a  full 

and  complete  compliance  was  made  with  the  laws 

of  the  Territory  of  Alaska  governing  same  as  ap- 

pears by  the  said  chattel  mortgage  heretofore  de- 
scribed; that  said  mortgage  was  duly  and  regularly 

filed  in  the  office  of  the  United  States  Commissioner 

and  Recorder  for  the  Ketchikan  Precinct,  Territory 

of  Alaska,  Division  Number  One,  on  June  18,  1926, 

in  the  records  of  chattel  mortgages. 
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That  the  said  promissory  note  provided  for  pay- 
ments in  twelve  [78]  (12)  equal  installments  of 

Seven  Hundred  ($700.00)  Dollars  each,  the  first  of 

said  installments  to  be  paid  on  the  first  day  of  July, 

1926,  and  further  specified  that  if  any  of  said  in- 
stallments be  not  paid  within  thirty  (30)  days  after 

the  same  became  due  and  payable,  the  whole  of  the 

principal  sum  then  remaining  unpaid,  together  with 

the  interest  that  shall  have  accrued  thereon,  shall 

become  due  and  payable  at  the  election  of  the  holder 

of  the  note ;  that  ever  since  June  1st,  1926,  plaintiff 
has  been  and  now  is  the  owner  and  holder  of  the 

said  promissory  note  and  the  above-described  mort- 
gage to  secure  the  payment  thereof;  that  defendant 

Alaska  Palladium  Company,  a  corporation,  has 

failed  to  pay  the  installment  specified  in  said  note 

which  was  to  have  been  paid  on  the  first  day  of  Au- 
gust, 1926,  or  any  other  installment  since  said  date, 

and  that  the  sum  of  $8,400.00  less  $700.00,  is  now 

due  and  owing,  together  with  interest  thereon  from 

the  first  day  of  July,  1926,  making  a  total  sum  of 

$8,418.65;  that  defendant  Alaska  Palladium  Com- 
pany, a  corporation,  has  not  paid  any  installment 

due  since  the  first  day  of  July,  1926,  altho  demand 

has  been  duly  made  therefor;  that  plaintiff  has 
elected  to  and  now  does  declare  the  whole  of  said 

note,  together  with  the  interest,  due;  that  there  is 

now  due  and  owing  plaintiff  from  the  defendant 

Alaska  Palladium  Company,  a  corporation,  the  sum 

of   $8,400.00    less    $700.00,    together    with    interest 
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thereon  from  the  first  day  of  July,  1926,  making  a 

total  sum  of  $8,418.65. 

VII. 

That  the  said  above-described  note  also  provided 
that  in  case  any  suit  or  action  should  be  instituted 

to  collect  the  same  or  any  part  thereof,  the  Alaska 

Palladium  Company,  a  corporation,  would  pay  in 

addition  to  the  costs  and  disbursements  provided  by 

statute  a  reasonable  attorney's  fee;  that  the  sum  of 
Seven  Hundred  and  Fifty  ($750.00)  Dollars  is  a 

reasonable  sum  for  such  attorney's  fees. 
VIII. 

That  the  defendant  Alaska  Palladium  Company, 

a  corporation,  was  engaged  in  the  business  of  min- 
ing at  Saltchuck  near  Ketchikan,  Alaska,  on  June 

15,  192'6,  and  at  such  time  being  indebted  to  plain- 

tiff in  the  sum  of  Six  Thousand  ($6,000.00)  Dol- 
lars on  account  of  certain  machinery  sold  by  [79] 

plaintiff  to  defendant,  in  order  to  give  evidence  of 

such  indebtedness  and  in  order  to  secure  the  pay- 
ment thereof  to  the  plaintiff,  for  good  and  valuable 

consideration,  made,  executed  and  delivered  its  cer- 
tain promissory  installment  note  in  the  sum  of  Six 

Thousand  ($6,000.00)  Dollars  dated  June  15,  1926, 

with  interest  at  the  rate  of  seven  per  cent  (7%) 

per  annum  to  be  paid  in  accordance  with  said 

promissory  note ;  that  said  promissory  note  was  and 

is  in  words  and  figures  as  follows,  to  wit : 

INSTALLMENT  NOTE. 

$6,000.00  Saltchuck,  Alaska,  June  15,  1926. 

For  value  received,  in  gold  coin  of  the  United 
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States,  we  promise  to  pay  to  the  order  of  Fairbanks, 

Morse  &  Company,  Seattle,  Washington,  the  sum 

of  Six  Thousand  ($6,000.00)  Dollars,  with  interest 

thereon  from  date  until  paid,  at  the  rate  of  seven 

per  cent  per  annum,  in  manner  following:  that  is 

to  say: 

The  above  to  be  paid  in  twelve  equal  installments 

of  $500.00  each,  the  first  of  said  installments  to  be 

paid  on  the  fifteenth  day  of  August,  1926,  and  a 

like  installment  on  the  fifteenth  day  of  each  and 

every  month  thereafter  until  the  whole  of  said  prin- 

cipal and  sum  of  $6,000.00  together  with  the  inter- 
est which  shall  accrue  on  the  decreasing  amounts 

thereof,  as  herein  specified,  shall  have  been  fully 

paid.  The  interest  upon  the  principal  amount  shall 

be  paid  monthly,  at  the  same  time  as  the  install- 
ments. 

If  any  one  of  the  said  installments  is  not  paid 

within  thirty  days  after  the  same  becomes  due  and 

payable,  the  whole  of  the  principal  sum  then  re- 
maining unpaid,  together  with  the  interest  that  shall 

have  accrued  thereon,  shall  forthwith  become  due 

and  payable,  at  the  election  of  the  holder  of  this 

note,  and  in  case  suit  or  action  is  instituted  to  col- 
lect this  note,  or  any  part  thereof,  we  agree  to  pay 

in  addition  to  the  cost  and  disbursements  provided 

by  statute,  a  reasonable  attorney's  fee. 
That  at  the  option  of  the  holder  of  this  note,  the 

venue  of  [80]  said  suit  may  be  laid  in  King 

County,  Washington. 
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This  note  is  secured  by  a  chattel  mortgage  bear- 
ing even  date  herewith. 

ALASKA  PALLADIUM  COMPANY. 

(Signed)     By  J.  E.  CHILBERG, 
Its  President. 

IX. 

That  on  the  26th  day  of  June,  1926,  the  defendant 

Alaska  Palladium  Company,  a  corporation,  by  its 

president  in  order  to  secure  the  payment  of  said 

above-described  promissory  note,  made,  executed 

and  delivered  unto  plaintiff  a  certain  chattel  mort- 
gage upon  certain  personal  property  situated  at 

the  mine  of  defendant  Alaska  Palladium  Company, 

a  corporation,  in  the  Ketchikan  Recording  District 

near  Ketchikan,  Alaska,  as  more  specifically  de- 
scribed and  set  forth  in  said  chattel  mortgage,  a 

certified  copy  of  which  said  chattel  mortgage  was 
filed  at  the  trial. 

X. 

That  said  chattel  mortgage  was  duly  and  regu- 
larly executed  by  the  defendant  Alaska  Palladium 

Company,  a  corporation,  by  its  president  duly  au- 

thorized so  to  do;  provided  that  the  property  de- 

scribed in  said  mortgage  should  remain  in  posses- 
sion of  the  mortgagor  but  should  not  be  removed 

without  the  written  consent  of  the  mortgagee ;  that  in 

the  execution  of  the  above-described  chattel  mort- 

gage and  in  filing  the  same  for  record  a  full  and  com- 
plete compliance  was  made  with  the  laws  of  the 

Territory  of  Alaska  governing  same  as  appears  by 

the  said  chattel  mortgage  heretofore  described ;  that 

said  mortgage  was  duly  and  regularly  filed  in  the 
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office  of  the  United  States  Commissioner  and  Re- 

corder for  the  Ketchikan  Precinct,  Territory  of 

Alaska,  Di\dsion  Number  One,  on  July  19,  1926, 

in  the  records  of  chattel  mortgages. 

XI. 

That  the  said  promissory  note  provided  for  pay- 
ments in  twelve  [81]  (12)  equal  installments  of 

Five  Hundred  ($500.00)  Dollars  each,  the  first  of 

said  installments  to  be  paid  on  the  15th  day  of 

August,  1926,  and  further  specified  that  if  any  of 

said  installments  be  not  paid  within  thirty  (30) 

days  after  the  same  became  due  and  payable  the 

whole  of  the  principal  sum  then  remaining  unpaid, 

together  with  the  interest  that  shall  have  accrued 

thereon,  shall  forthwith  become  due  and  payable 

at  the  election  of  the  holder  of  the  note;  that  ever 

since  June  15,  1926,  plaintiff  has  been  and  now  is 

the  o^\^ler  and  holder  of  the  said  promissory  note 

and  the  above-described  mortgage  to  secure  the  pay- 
ment thereof;  that  defendant  Alaska  Palladium 

Company,  a  corporation,  has  failed  to  pay  the  in- 
stallment specified  in  said  note  which  was  to  have 

been  paid  on  the  15th  day  of  August,  1926,  and  has 

not  paid  anything  whatsoever  on  the  principal  or 
the  interest  due  on  said  note,  and  has  failed  to  pay 

the  same  or  any  part  thereof  altho  demand  has  duly 

been  made  therefor;  that  plaintiff  has  elected  to 

and  now  does  declare  the  whole  of  said  note,  to- 

gether with  the  interest,  due ;  that  there  is  now  due 

and  owing  plaintiff  from  the  defendant  Alaska  Pal- 
ladium Company,  a  corporation,  the  sum  of  Six 

Thousand  ($6,000.00)  Dollars,  together  with  inter- 
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est  at  the  rate  of  seven  per  cent  (7%)  per  annum 

provided  for  in  said  note,  making  a  total  sum  of 

16,630.00  due. 
XII. 

That  Harry  B.  Lampman,  one  of  the  above  de- 
fendants, prior  to  the  trial  of  the  above  action,  filed 

his  suit  against  the  Alaska  Palladium  Company,  a 

corporation,  seeking  to  foreclose  the  labor  liens 

described  in  said  action  in  the  above-entitled  court, 

being  No.  1013-KA;  that  the  said  Harry  B.  Lamp- 
man  as  plaintiff  in  said  action  did  not  make  the 

plaintiff  in  the  above  action  a  party  defendant 

within  the  period  allowed  by  law  to  foreclose  said 

liens,  or  at  all.     [82] 
XIII. 

That  Charles  A.  Smith  et  al.  also  filed  a  suit 

against  the  Alaska  Palladium  Company,  a  corpora- 
tion, seeking  to  foreclose  certain  labor  liens,  which 

action  was  filed  in  the  above-entitled  court  and  en- 

titled Charles  A.  Smith  et  al.,  Plaintiff,  vs.  The 

Alaska  Palladium  Company,  a  Corporation,  De- 
fendant, and  said  plaintiff  also  did  not  make  the 

plaintiff  in  the  above-entitled  action,  Fairbanks, 
Morse  &  Company,  a  corporation,  a  defendant  in 
said  action. 

XIV. 

That  the  said  Harry  B.  Lampman  and  Charles 

A.  Smith  et  al.,  as  plaintiffs  in  said  actions  seeking 

to  foreclose  said  labor  liens,  did  not  produce  testi- 

mony to  show  that  the  mining  claims  were  unsuffi- 

cient  to  pay  the  labor  liens. 
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XV. 

That  no  evidence  was  produced  by  said  plaintiffs 

in  said  actions  to  show  that  work,  if  any,  was  per- 
formed by  said  laborers  on  the  One  Hundred  and 

Twenty  (120)  and  Two  Hundred  (200)  Horse 

Power  Deisel  Engines  covered  by  the  mortgages  of 

the  plaintiff  Fairbanks,  Morse  &  Company,  a  cor- 

poration. 
XVI. 

That  the  labor  liens  and  lien  claims  for  which 

the  said  suits  were  prosecuted  to  foreclose  have  not 

been  proven  and  established;  that  the  amount  of 

said  lien  claims  is  indefinite,  and  the  Court  incap- 
able of  determining  the  exact  amount  due;  that  the 

execution  of  said  lien  claims  by  the  original  lien 
claimants  has  not  been  established  and  that  said 

lien  claims  are  invalid. 

XVII. 

That  when  the  assets  of  the  Alaska  Palladium 

Company,  the  above  defendant,  were  sold  by  the 

Receiver,  Four  Thousand  Five  Hundred  Dollars 

($4,500.00)  was  bid  for  the  Two  (2)  engines  and 

equipment  as  described  in  said  mortgages,  and  that 

said  engines  and  equipment  described  in  said  mort- 

gages [83]  exceeded  in  value  the  sum  of  Two 

Thousand  Dollars  ($2,000.00). 

CONCLUSIONS  OF  LAW. 

From  the  foregoing  facts  the  Court  doth  con- 
clude :    . 

That  plaintiff  Fairbanks,  Morse  &  Company,  a 
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corporation,  is  entitled  to  judgment  against  the 
defendant  on  its  first  and  second  cause  of  action 

set  forth  in  the  complaint  in  the  sum  of  $15,048.65 

together  with  interest  thereon  at  the  rate  of  eight 

per  cent  per  annum  from  date. 
II. 

That  plaintiff  Fairbanks,  Morse  &  Company,  a 

corporation,  is  entitled  to  judgment  against  defend- 
ant Alaska  Palladium  Company,  a  corporation,  in 

the  sum  of  One  Thousand  Two  Hundred  Fifty  Dol- 

lars ($1,250.00)  as  attorneys'  fees  for  the  foreclos- 
ure of  said  mortgages. 

III. 

That  the  said  chattel  mortgages  were  and  are  su- 
perior liens  to  the  labor  liens  included  in  the  suits 

of  Lampman  vs.  Alaska  Palladium  Company,  a 

corporation,  and  Charles  A.  Smith  et  al.  vs.  Alaska 

Palladium  Company,  a  corporation. 
IV. 

That  a  decree  be  entered  herein  foreclosing  the 

mortgages  described  in  the  complaint  and  that  the 

defendants  above  mentioned  and  each  of  them  be, 

and  they  hereby  are,  debarred  of  any  and  all  inter- 
est, claim  or  title  in  and  to  the  property  described 

in  said  mortgages  and  that  plaintiff  be  entitled  to 

receive  on  said  decree  the  money  paid  for  said 

engines  and  equipment  at  the  Receiver's  Sale,  which 
is  the  sum  of  Four  Thousand  Five  Hundred  Dol- 

lars ($4,500.00). 



104  Fairhmiks-Morse  &  Company  i}s. 

Done  in  open  court  this     day  of  February, 
1928. 

Judge. 

Filed  Apr.  2,  1928.     [84] 

[Title  of  Court  and  Cause— No.  964-KA.] 

SUPPLEMENTAL  PROPOSED  FINDINGS  OF 

FACT  AND  CONCLUSIONS  OF  LAW. 

The  plaintiff,  Fairbanks,  Morse  &  Company, 

hereby  tenders  to  the  Court  the  following  Proposed 

Findings  of  Fact  and  Conclusions  of  Law,  which 

are  supplemental  to  those  already  tendered  in  the 

above-entitled  cause,  to  wit: 

FINDINGS  OF  FACT. 

Section  XVII— A. 

That  the  plaintiff,  in  the  above-entitled  action, 
through^  its  attorney,  A.  H.  Ziegler,  consented  to 

the  sale  of  the  engines  described  in  the  mortgages 

in  the  above-entitled  action  and  that  the  order  of 

sale  thereof  provided  that  the  engines  should  be 

sold  by  the  receiver  separately  from  the  remaining 

assets  of  the  Alaska  Palladium  Company  and  that 

in  conducting  the  said  sale  the  receiver  sold  all 

the  assets,  including  said  engines,  together  and  did 

not  comply  with  the  order  of  sale;  that  thereafter 

A.  H.  Ziegler,  attorney  for  the  plaintiff,  objected 
to  the  confirmation  of  sale  of  said  assets. 
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CONCLUSIONS  OF  LAW. 

IV— A. 

That  the  sale  of  the  assets  of  the  Alaska  Palla- 

dium Company,  and  particularly  the  engines,  upon 

which  the  plaintiff  had  mortgages,  was  not  con- 
ducted in  accordance  with  the  order  of  sale  issued 

by  the  Court  and  is  invalid. 

IV. 

The  following  is  to  be  substituted  in  lieu  of  Con- 

clusion No.  IV  [85]  heretofore  entered;  that  the 

mortgages  described  in  plaintiff's  complaint  should 
be  foreclosed  and  the  property  described  therein 

be  sold  to  satisfy  the  judgment  herein  granted  in 

favor  of  plaintiff;  that  the  plaintiff  may  become 

the  purchaser  at  said  sale  and  that  defendant  be 

debarred  of  any  and  all  interest,  claim  of  title,  in 

and  to  the  property  described  in  said  mortgages  and 

that  the  purchaser  at  the  sale  receive  said  property 

free  and  clear  of  any  claim  of  any  kind  whatsoever. 

Done  in  open  court  this   day  of  March,  1928. 

Judge. 

Filed  Apr.  2,  1928.     [86] 

[Title  of  Court  and  Cause— No.  964-KA.]  ' 
Filed  Aug.  2,  1928.     [87] 

PETITION  FOR  APPEAL  AND  ORDER  AL- 
LOWING SAME. 

Comes  now  the  plaintiff  herein,  Fairbanks-Morse 
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and  Co.,  and  being  aggrieved  by  all  that  part  of  the 

judgment  and  decree  made  and  entered  herein  on 

April  28,  1928,  reading  as  follows,  to  wit:  ''subject 
to  the  payment  to  be  made  to  Harry  B.  Lampman, 

Charles  A.  Smith  and  J.  M.  Carlson  as  hereinaf- 

ter set  forth";  and  by  all  that  part  of  said  judg- 
ment and  decree  reading  as  follows,  to  wit: 

''That  said  receiver  is  directed  to  pay  the 
following  claims: 

Out  of  the  moneys  now  remaining  in  hands, 

being  the  sum  of  $9,819.36,— 
To  Messrs.  Duggan  &  McCain,  the  sum  of 

$750.00  as  attorney  fees  on  behalf  of  plaintiff 

Harry  B.  Lampman. 

To  Harry  B.  Lampman,  or  his  attorneys, 

Duggan  &  McCain,  the  sum  of  $108.00  for  costs 

of  recording  the  liens  of  plaintiff,  Harry  B. 

Lampman. 

To  Harry  B.  Lampman,  or  to  his  attorneys, 

Duggan  &  McCain,  the  sum  of  $145.80  for 

drawing  and  verifying  the  liens  of  plaintiff, 

Harry  B.  Lampman. 

To  George  B.  Grigsby  the  sum  of  $100.00  as 

attorney  fees  on  behalf  of  the  claims  and  liens 
of  Charles  A.  Smith  and  J.  M-  Carlson. 

To  Charles  A.  Smith,  or  his  attorney,  George 

B.  Grigsby,  the  sum  of  $2.70  for  recording  the 
lien  of  Charles  A.  Smith. 

To  J.  M.  Carlson,  or  his  attorney,  George  B. 

Grigsby,  the  sum  of  $2.70  for  recording  the  lien 
of  J.  M.  Carlson. 
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To  Harry  B.  Lampman,  Assignee  or  to  his 

attorneys,  Duggan  &  McCain,  the  sum  of  $8,- 
458.91;  to  be  applied  on  the  lien  claims  of 

plaintiff,  Lampman. 

To  Charles  A.  Smith,  or  his  attorney,  George 

B.  Grigsby,  the  sum  of  $145.44,  to  be  applied 
on  the  lien  claim  of  said  Smith.     [88] 

To  J.  M.  Carlson,  or  his  attorney,  George  B. 

Grigsby,  the  sum  of  $104.13,  to  be  applied  on 

the  lien  claim  of  said  Carlson." 
does   hereby    appeal    from    said    portions    of    said 

judgment  and  decree  and  from  each  and  every  part 

of  said  portions  of  said  judgment  and  decree;  and 

does  hereby  file  and  present  its  assignment  of  er- 
rors and    does    hereby    petition    the    court  for  an 

order   allowing   said   appeal,    directing   citation   to 

issue  as  by  law  provided  and  fixing  the  amount  of 

bond  to  be  required  as  a  supersedeas  on  appeal. 

Dated  July  21,  1928. 

FAIRBANKS-MORSE  &  CO. 

By  S.  H.  ZIEGLER, 
Attorney. 

ORDER. 

On  due  consideration,  IT  IS  ORDERED  that 

the  foregoing  appeal  be  and  the  same  is  hereby 

allowed  and  the  amount  of  bond  required  as  a  su- 

persedeas is  hereby  fixed  at  $1,000.00.  Bond  to  be 

approved  b}^  the  Clerk  of  the  U.  S.  District  Court 
for  Alaska,  Division  Number  One. 

July  23,  1928. 
 ' 

WM.  H.  HUNT, 

Judge  U.  S.  Circuit  Court  of  Appeals,  9th  Circuit. 
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[Endorsed] :  Petition  for  and  Order  Allowing 

Appeal  and  fixing  amount  of  supersedeas  bond. 

Filed  July  23,  1928.     Paul  P.  O'Brien,  Clerk. 
A  true  copy. 

July  23,  1928. 

[Seal]  Attest:  PAUL  P.  O'BRIEN, 
Clerk.     [89] 

[Title  of  Court  and  Cause— No.  964-KA.]     [91] 

ORDER  EXTENDING  TIME  SIXTY  DAYS  TO 

FILE  BILL  OF  EXCEPTIONS. 

On  reading  and  filing  the  motion  of  Fairbanks- 
Morse  Co.,  plaintiff,  for  an  order  extending  for 

sixty  days  from  tliis  date  the  time  within  which  a 

bill  of  exceptions  may  be  filed  and  settled  herein, 

and  the  affidavit  of  R.  W.  Jennings  attached 

thereto, — 
IT  IS  ORDERED  that  the  time  within  which  a 

bill  of  exceptions  herein  may  be  filed  and  settled 

be  and  the  same  is  hereby  extended  for  sixty  days 
from  this  date. 

Dated  July  23,  1928. 
WM.  H.  HUNT, 

Judge  U.  S.  Circuit  Court  of  Appeals,  9th  Circuit. 

Filed  Aug.  2,  1928. 

Entered  Court  Journal  Vol.  4,  page  32.     [92] 
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[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  EXTENDING  TIME  NINETY  DAYS 

IN  WHICH  TO  FILE  BILL  OF  EXCEP- 
TIONS AND  FIXING  SUPERSEDEAS 

BOND. 

Upon  application  of  A.  H.  Ziegler,  attorney  for 

the  appellant,  from  which  it  appears  there  is  no 

Judge  in  the  First  Division  of  Alaska, — 

IT  IS  HEREBY  ORDERED:  That  the  appel- 
lant have  ninety  days  from  the  date  of  this  order 

in  which  to  prepare  and  file  its  bill  of  exceptions 

in  the  above-entitled  cause,  and  the  amount  of  the 

supersedeas  bond  on  appeal  is  hereby  fixed  in  the 
sum  of  five  thousand  dollars. 

Done  in  open  court  this  25th  day  of  July,  1928. 
E.  COKE  HILL, 

Judge   of   the   District    Court   of   the    District    of 
Alaska. 

Filed  Jul.  25,  1928. 

Entered  Court  Journal  No.  15,  page  No.  593. 

[94] 

[Title  of  Coui't  and  Cause— No.  964-KA.]     [95] 

ASSIGNMENT  OF  ERRORS. 

I. 

The  Court  erred  in  deciding  "that  said  engines 

and  machinery  became  a  fixture,  upon  said  mining 

claims";  as  set  forth  in  Finding  of  Fact  No.  IX. 
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The  Court  erred  in  deciding  that  all  and/or  any 

of  the  persons  mentioned  in  Finding  of  Fact  No. 

XII  performed  work,  labor  and/or  services  in  or 

about  the  said  mining  claims,  and  erred  in  deciding 

that  any  sum  was  or  is  due  to  anyone  of  the  per- 
sons named  in  said  Finding  of  Fact  No.  XII;  as 

set  forth  in  said  Finding. 

III. 

The  Court  erred  in  deciding  that  all  or  any  of 

the   persons    referred   to  in    Finding   of  Fact  No. 

XIII  filed  any  lien  claim  and/or  any  valid  lien 

claim  upon  the  property  covered  by  and  embraced 

in  the  chattel  mortgages  to  plaintiff  as  set  out  in 

the  complaint  of  Fairbanks-Morse  &  Company 
within  sixty  days;  as  set  forth  in  said  Finding  of 
Fact  No.  XIII. 

IV. 

The  Court  erred  in  concluding  that  the  mortgage 

liens  of  Fairbanks-Morse  and  Company  are  infe- 

rior to  any  of  the  said  miners'  liens  and/or  that 
any  part  of  the  proceeds  of  the  sale  of  property 

which  had  been  mortgaged  to  Fairbanks-Morse  and 
Company  should  be  applied  to  the  payment  of  the 

lien  claims  or  of  any  of  said  lien  claimants;  as  set 
forth  in  the  First  Conclusion  of  Law. 

V. 
The  Court  erred  in  concluding  that  the  miners' 

liens  as  found  in  Finding  of  Fact  No.  XII  are  su- 
perior and/or  paramount  to  the  mortgage  liens  of 

Fairbanks-Morse  and  Company,  and  are  a  first  lien 
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upon  the  property  covered  by  and  embraced  in  said 

mortgages  to  Fairbanks-Morse  and  Company;  as 
set  forth  in  the  Third  Conclusion  of  Law.     [96] 

VI. 

The  Court  erred  in  concluding  that  any  part  of 

the  money  now  in  the  hands  of  the  receiver  should 

be  paid  to  any  of  the  persons  mentioned  in  the 
Sixth  Conclusion  of  Law. 

VII. 

The  Court  erred  in  concluding  that  any  portion 

in  excess  of  $4,500  of  the  money  now  in  the  hands 

of  the  receiver  should  be  paid  to  any  of  the  per- 
sons mentioned  in  the  Sixth  Conclusion  of  Law. 

VIII. 

The  Court  erred  in  not  deciding  that  the  said 

Fairbanks-Morse  and  Company  was  not  made  a 

party  in  or  to  the  suit  brought  by  said  Harry  B. 

Lampman  to  foreclose  the  liens  asserted  by  him;  as 

requested  by  the  Twelfth  Finding  of  Fact  asked 

for  by  plaintiff. 

IX. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XII  requested  by  plaintiff, 

to  wit:  That  Harry  B.  Lampman,  one  of  the  above 

defendants,  prior  to  the  trial  of  the  above  action, 

filed  his  suit  against  the  Alaska  Palladium  Com- 

pany, a  corporation,  seeking  to  foreclose  the  labor 

liens  described  in  said  action  in  the  above-entitled 

court,  being  No.  1013-KA. ;  that  the  said  Harry  B. 

Lampman  as  plaintiff  in  said  action  did  not  make 

the  plaintiff  in  the  above  action  a  party  defendant 



112  Fairhanks-Morse  &  Company  vs,. 

within  the  period  allowed  by  law  to  foreclose  said 

liens,  or  at  all. 
X. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XIII  requested  by  plain- 
tiff, to  wit:  That  Charles  A.  Smith  et  al.  also  filed 

a  suit  against  the  Alaska  Palladium  Company,  a 

corporation,  seeking  to  foreclose  certain  labor  liens, 

which  action  was  filed  in  the  above-entitled  court 

and  entitled  Charles  A.  Smith,  et  al..  Plaintiff,  vs. 

The  [97]  Alaska  Palladium  Company,  a  corpo- 
ration, defendant,  and  said  plaintiff  also  did  not 

make  the  plaintiff  in  the  above-entitled  action, 

Fairbanks-Morse  and  Company,  a  corporation,  a  de- 
fendant in  said  action. 

XI. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XIV  requested  by  plaintiff, 

to  wit:  That  the  said  Harry  B.  Lampman  and 

Charles  A.  Smith  et  al.,  as  plaintiffs  in  said  actions 

seeking  to  foreclose  said  labor  liens,  did  not  pro- 
duce testimony  to  show  that  the  value  of  mining 

claims  were  sufficient  to  pay  the  labor  liens. 

XII. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XV,  requested  by  plaintiff, 

to  wit:  That  no  evidence  was  produced  by  said 

plaintiffs  in  said  actions  to  show  what  work,  if  any, 

was  performed  by  said  laborers  on  the  One  Hun- 
dred and  Twenty  (120)  and  Two  Hundred  (200) 

Horse  Power  Diesel  Engines  covered  by  the  mort- 
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gages  of  the  plaintiff  Fairbanks-Morse  and  Com- 
pany, a  corporation. 

XIII. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XVI  requested  by  plaintiff, 
to  wit:  That  the  labor  liens  and  lien  claims  for 

which  the  said  suits  were  prosecuted  to  foreclose 

have  not  been  proven  and  established;  that  the 

amount  of  said  lien  claims  is  indefinite,  and  that 

Court  incapable  of  determining  the  exact  amount 

due;  that  the  execution  of  said  lien  claims  by  the 

original  lien  claimants  has  not  been  established  and 
that  said  lien  claims  are  invalid. 

XIV. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XVII  requested  by  plain- 
tiff, to  wit:  That  when  the  assets  of  the  Alaska 

Palladium  Company,  the  above  defendant,  were 

sold  by  the  receiver.  Four  Thousand  Five  Hundred 

Dollars  ($4,500.00)  was  bid  for  the  two  (2)  en- 

gines and  equipment  as  described  in  said  mort- 

gages, and  that  said  engines  and  equipment  de- 
scribed in  said  mortgages  exceeded  in  value  the 

sum  of     [98]     Two  Thousand  Dollars   ($2,000.00). 
XV. 

The  Court  erred  in  not  finding  as  asked  to  find 

in  Finding  of  Fact  No.  XVII-A,  proposed  supple- 
mental finding,  requested  by  i^laintiff,  to  wit:  That 

the  plaintiff,  in  the  above-entitled  action,  through 
its  attorney,  A.  H.  Ziegler,  consented  to  the  sale 

of  the  engines  described  in  the  mortgages  in  the 
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above-entitled  action  and  that  the  order  of  sale, 
thereof,  provided  that  the  engines  should  be  sold 

by  the  receiver  separately  from  the  remaining  as- 
sets of  the  Alaska  Palladium  Company  and  that 

in  conducting  the  said  sale  the  receiver  sold  all  the 

assets,  including  said  engines,  together  and  did  not 

comply  with  the  order  of  sale;  that  thereafter  A. 

H.  Ziegler,  attorney  for  the  plaintiff,  objected  to 
the  confirmation  of  sale  of  said  assets. 

XVI. 

The  Court  erred  in  admitting  into  evidence,  over 

the  objection  of  the  receiver  of  the  Alaska  Palla- 
dium Co.,  the  statement  made  by  the  bookkeeper  of 

the  Alaska  Palladium  Co.,  which  was  used  as  a 

means  of  showing  the  amount  of  wages  alleged  to 
be  due  to  each  of  the  lien  claimants  in  the  suit  of 

Harry  B.  Lampman,  Plaintiff,  vs.  Alaska  Palla- 
dium Co.,  a  Corporation,  et  al.,  Defendants. 

XVII. 

The  Court  erred  in  allowing  any  miners'  liens  in 
the  consolidated  cases  over  the  objection  of  the 

plaintiff  and  appellant,  Fairbanks-Morse  and  Com- 

pany, which  objection  was  made  on  the  ground  that 

none  of  said  claims  have  been  proven  and  estab- 
lished as  required  by  the  laws  of  Alaska. 

XVIII. 

The  Court  erred  in  allowing  any  miners'  liens  in 
the  consolidated  cases  for  the  reason  that  there  was 

no  proof  offered  showing  the  nature  of  the  agree- 
ment entered  into  between  any  lien  claimants  and 

the  Alaska  Palladium  Co.;  because  no  proof  was 
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offered  showing  to  which  class  of  property  any  of 

said  lien  claimants  worked  on;  because  the  proof 

was  insufficient  in  that  [99]  it  failed  to  show 

when  the  labor,  upon  which  said  lien  claims  were 

based,  commenced,  when  it  was  completed,  or  what 

the  contract  of  employment  was. 

XIX. 

The  Court  erred  in  allowing  any  miners'  lien  in 
the  consolidated  cases,  because  the  execution  of 

said  liens  was  not  established  by  said  lien  claim- 
ants. 

XX. 

The  Court  erred  in  decreeing  that  any  of  the 

miners'  liens  in  the  consolidated  cases  were  supe- 
rior and  paramount  to  the  chattel  mortgages  of 

the  Fairbanks-Morse  and  Company,  the  appellant. 

XXI. 

The  Court  erred  in  decreeing  and  holding  that  it 

was  unnecessary  for  the  miners'  lien  claimants  to 
have  made  the  Fairbanks-Morse  and  Company,  a 

j)arty  defendant  in  the  suits  to  foreclose  the  min- 

ers' lien  claims,  which  suit  was  instituted  and  pend- 
ing prior  to  the  institution  of  the  suit  to  foreclose 

said  liens. 

XXII. 

The  Court  erred  in  holding  and  decreeing  that 

the  order  of  the  Court  consolidating  the  above 

cases  made  it  unnecessary  for  the  lien  claimants  to 

have  made  the  Fairbanks-Morse  and  Company,  a 

party  defendant  in  the  suits  to  foreclose  said  min- 
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ers'  liens  within  the  time  and  according  to  the  man- 
ner specified  by  the  laws  of  Alaska. 

XXIII. 

The  Court  erred  in  approving  the  order  of  sale 

of  the  assets  of  the  Alaska  Palladium  Company  over 

the  objection  of  Fairbanks-Morse  &  Company,  a 
corporation,  the  appellant. 

XXIV. 

The  Court  erred  in  not  concluding  as  asked  to 

conclude  in  Conclusion  of  Law  No.  IV-A,  requested 
by  plaintiff,  to  wit:  That  the  sale  of  the  assets  of 

the  Alaska  Palladium  Company,  and  particularly 

the  engines,  [100]  upon  which  the  plaintiff  had 

mortgages,  was  not  conducted  in  accordance  with 

the  order  of  sale  issued  by  the  Court  and  in  invalid. 

XXV. 

The  Court  erred  in  not  concluding  as  asked  to 

conclude  in  Conclusion  of  Law  No.  IV,  requested 

by  plaintiff,  to  wit,  the  following  is  to  be  substituted 
in  lieu  of  Conclusion  No.  IV  heretofore  entered, 

that  the  mortgages  described  in  plaintiff's  com- 
plaint should  be  foreclosed  and  the  property  de- 

scribed therein  be  sold  to  satisfy  the  judgment 

herein  granted  in  favor  of  plaintiff;  that  the  plain- 
tiff may  become  the  purchaser  at  said  sale  and  that 

defendant  be  debarred  of  any  and  all  interest,  claim 

of  title,  in  and  to  the  property  described  in  said 

mortgages  and  that  the  purchaser  at  the  sale  re- 

ceive said  property  free  and  clear  of  any  claim  of 

any  kind  whatsoever. 
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XXVI. 

The  Court  erred  in  decreeing  that  the  receiver 

herein  shall  pay  to  anyone  except  to  plaintiff  the 

whole  or  any  part  of  the  sum  now  in  the  receiver's 
hands. 

XXVII. 

The  Court  erred  in  decreeing  that  the  receiver 

herein  shall  pay  to  anyone  except  the  plaintiff  any 

part  of  the  sum  now  in  his  hands  not  in  excess  of 

$4,500. 
XXVIII. 

The  Court  erred  in  not  decreeing  that  said  re- 

ceiver should  pay  to  plaintiff  the  sum  of  $4,500  be- 
fore paying  to  anyone  any  part  of  the  sum  now  in 

his  hands. 

Dated  at  Ketchikan,  Alaska,  July  14th,  1928. 

FAIRBANKS-MORSE     &     COMPANY. 

By  A.  H.  ZIEGLER, 
Attorney. 

[Endorsed] :  Assignment  of  Errors.  Filed  July 

23,  1928.     Paul  P.  O'Brien,  Clerk. 

A  true  copy. 

Attest:  July  23,  1928. 

[Seal — Circuit  Court  of  Appeals.] 

PAUL  P.  O'BRIEN, 
Clerk. 

Filed  Aug.  2,  1928.     [101]  ; 
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CITATION  ON  APPEAL. 

United  States  of  America, — ss. 

The  President  of  the  United  States,  To  Alaska  Pal- 

ladium Company,   a   Corporation,  J.   E.   Chil- 

berg,  W.  A.  Pries,  Receiver,  Platinum  Palla- 
dium Producing  Company,  a  Corporation,  J. 

R.  Heckman,  Receiver,  Alaska  Transport  Com- 
pany, a  Corporation,  and  Harry  B.  Lampman, 

and  Seattle  Title  Trust  Company,  a  Corpora- 
tion, and  Charles  A.  Smith,  P.  O.  Shanstrom, 

D.  J.  Butler,  J.  M.  Carlson,  George  Smith,  An- 
drew Johnson  and  Chris  Petich,  GREETING : 

YOU  ARE  HEREBY  CITED  AND  ADMON- 

ISHED to  be  and  appear  at  a  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  be 

holden  at  the  City  of  San  Francisco,  in  the  State 

of   California,   within   thirty   days   from   the   date 

hereof,  pursuant  to  an  order  allowing  an  appeal,  of 

record  in  the  Clerk's  office  of  the  United  States  Dis- 
trict Court  for  the  District  of  Alaska,  Division  No. 

One,  wherein  Fairbanks  and  Morse  Company,  a  cor- 
poration,  is   appellant   and  you   are   appellees,   to 

show  cause,  if  any  there  be,  why  the  decree  rendered 

against  the  said  appellant,  as  in  the  said  order  al- 
lowing appeal  mentioned,  should  not  be  corrected, 

and  why  speedy  justice  should  not  be  done  to  the 

parties  in  that  behalf. 
WITNESS,  the  Honorable  WM.  H.  HUNT, 

United  States  Circuit  Judge  for  the  9th  Circuit, 

this  23d  day  of  July,  A.  D.  1928. 
WM.  H.  HUNT, 

United  States   Circuit  Judge. 
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Filed  Aug.  2,  1928.     [103] 

Service  of  the  within  citation  is  admitted  by  the 

receipt  of  a  copy  of  said  citation  this  1st  day  of 

August,  1928. 

ALASKA  PALLADIUM  CO.,  a  Corporation. 
J.  E.  CHILBERG. 

By  W.  A.  PRIES, 
Receiver. 

PLATINUM  PALLADIUM  PRODUCING  CO., 

a  Corp. 

J.  R.  HECKMAN, 
Receiver. 

By  LESTER  O.  GORE, 
Attorney. 

ALASKA  TRANSPORT  CO,  a  Corporation. 

By  WM.  A.  HOLZHEIMER, 
Attorney. 

SEATTLE  TITLE  TRUST  CO.,  a  Corporation. 

By  A.  H.  ZIEGLER, 
Attorney. 

CHARLES  A.   SMITH, 

P.  G.  SHANSTROM, 

D.  J.  BUTLER, 

J.  M.  CARLSON, 

GEORGE  SMITH, 
ANDREW  JOHNSON  and 

CHRIS  PETICH. 

By  GEO.  B.  GRIGSBY, 
Attorney. 

HARRY  B.  LAMPMAN. 

By  DUGGAN  &  McCAIN, 
Attorneys.     [104] 
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[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  OF  SUPERSEDEAS. 

This  cause  coming  on  to  be  heard  this  23d  day  of 

July,  1928,  upon  the  application  of  the  appellant 

for  an  appeal  to  the  United  States  Circuit  Court  of 

Appeals,  and  said  appellant  having  been  allowed, 

and  the  amount  of  bond  required  for  supersedeas 

having  been  fixed  at  $1,000.00,  and  said  bond  having 

been  duly  approved,  IT  IS  ORDERED  that  the 

same  shall  operate  as  a  supersedeas  as  provided  by 
law. 

Dated:  July  23d,  1928. 
WM.  H.  HUNT, 

Judge,  United  States  Circuit  Court  of  Appeals. 

Filed  Aug.  2,  1928. 

Entered  Court  Journal  Vol.  4,  page  32.     [109] 

UNITED  STATES 

FIDELITY  AND  GUARANTY  COMPANY. 

BALTIMORE,  MARYLAND. 

No.  5-16-1935-28.  $1250.00 

[Title  of  Court  and  Cause— No.  964-KA.] 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  Fairbanks-Morse  and  Company,  a  cor- 

poration, as  principal,  and  United  States  Fidelity 
and  Guaranty  Company,  a  corporation,  organized 
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and  existing  under  the  laws  of  the  State  of  Mary- 
land, as  surety,  are  held  and  firmly  bound  unto 

Alaska  Palladium  Company,  a  corporation,  et  al., 

Defendants  and  Appellees  in  the  above-entitled  case, 
in  the  full  and  just  sum  of  Twelve  Hundred  Fifty 

and  no/100  ($1250.00)  Dollars,  to  be  paid  to  the 

said  Alaska  Palladium  Company,  a  corporation, 

et  al.,  their  attorneys,  successors,  administrators, 

executors,  or  assigns,  to  which  payment  well  and 

truly  to  be  made  we  bind  ourselves,  our  successors, 

assigns,  executors  and  administrators,  jointly  and 

severally  by  these  presents. 

Signed  and  dated  this  23d  day  of  July,  A.  D.  1928. 

WHEREAS,  lately  at  a  regular  term  of  the  Dis- 
trict Court  of  [111]  the  United  States  for  the 

District  of  Alaska,  sitting  at  Ketchikan,  in  said  Dis- 

trict, in  a  suit  pending  in  said  court  between  Fair- 

banks-Morse and  Company,  a  corporation,  as  plain- 
tiff and  Alaska  Palladium  Company,  a  corporation, 

et  al.,  as  defendants,  cause  No.  964-KA.,  on  the 
docket  of  said  court  final  judgment  was  rendered 

against  the  said  plaintiff  for  the  distribution  of 

certain  moneys  in  the  hands  of  the  receiver  to  other 

persons  than  the  plaintiff  herein,  and  the  said  plain- 
tiff has  obtained  an  appeal  and  filed  a  copy  thereof 

in  the  Clerk's  office  of  the  said  court  to  reverse 
the  judgment  of  the  said  court  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  said  Alaska  Palladium 

Company,  a  corporation,  et  al.,  defendants  in  error, 

citing  them  to  be  and  appear  before  the  United 

States  Circuit  Court  of  Appeals  for  the  9th  Cir- 

cuit, to  be  holden  at  San  Francisco,  in  the  State  of 
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California,  according  to  law  within  thirty  days  (30) 
from  the  date  hereof. 

Now,  the  condition  of  the  above  obligation  is  such 

that,  WHEREAS,  if  the  said  Fairbanks-Morse  and 

Company,  a  corporation,  shall  prosecute  its  appeal 

to  effect  and  answer  all  damages  and  costs  and  in- 
terest, if  it  fails  to  make  its  plea  good,  then  the 

above  obligation  to  be  void;  else  to  remain  in  full 
force  and  virtue. 

The  undersigned  surety  agrees  that  in  case  of  any 

breach  of  any  condition  hereof  the  Court  may, 

upon  not  less  than  ten  days'  notice  to  the  under- 
signed, proceed  sunmiarily  to  ascertain  the  amount 

which  the  undersigned,  as  surety,  is  bound  to  pay  on 

account  of  such  breach,  and  render  judgment  against 

it  and  award  execution  therefor,  not  to  exceed  the 

sum  specified  in  this  undertaking. 

FAIRBANKS-MORSE  and  COMPANY,  a 

Corporation. 
By  R.  W.  JENNINGS,     (Seal) 

UNITED      STATES      FIDELITY      AND 

GUARANTY  COMPANY, 

By  EDWIN  C.  PORTER, 

Attorney-in-fact.     (Seal)     [112] 

Approved  July  23,  1928. 
WM.  H.  HUNT, 

U.  S.  Circuit  Judge. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 
On  this  23d  day  of  July,  in  the  year  one  thousand 

nine  hundred  and  twenty-eight,  before  me,  Mark  E. 
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Levy,  a  notary  public  in  and  for  the  City  and 

County  of  San  Francisco,  personally  appeared 

Edwin  C.  Porter,  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument 

as  the  attorney-in-fact  of  the  United  States  Fidelity 
and  Guaranty  Company,  and  acknowledged  to  me 

he 

that  she  subscribed  the  name  of  the  United  States 

Fidelity  and  Guaranty  Company  thereto  as  prin- 
his 

cipal,  and  her  own  name  as  attorney-in-fact. 
[Seal]  MARK  E.  LEVY, 

Notary  Public  in  and  for  the  City  of  San  Fran- 
cisco, State  of  California.     [113] 

[Title  of  Court  and  Cause— No.  964-KA.] 

STIPULATION   OF   COUNSEL   FOR   PRINT- 
ING RECORD  ON  APPEAL. 

IT  IS  HEREBY  STIPULATED  by  and  be- 
tween A.  H.  Ziegler,  attorney  for  Fairbanks,  Morse 

&  Co.,  a  corporation,  plaintiff -appellant,  and  Henry 

Roden,  attorney  for  Alaska  Palladium  Co.,  a  cor- 
poration, J.  E.  Chilberg,  W.  A.  Pries,  receiver,  et 

al.,  W.  A.  Holzheimer,  attorney  for  Ketchikan  Mer- 
cantile Co.,  Duggan  &  McCain,  attorneys  for  Harry 

B.  Lampman,  George  B.  Grigsby,  attorney  for 

Charles  A.  Smith  et  al.,  and  L.  O.  Gore,  attorney  for 

J.  R.  Heckman  &  Co.,  a  corporation,  et  al.,  defend- 

ants-appellees, in  the  above-entitled  cause,  that  the 
attached  transcript  of  the  testimony  taken  at  the 



124  Fairhanks-Morse  &  Company  V8i. 

trial  of  the  suits  above  mentioned,  which  were  con- 

solidated by  the  above-entitled  court,  constitutes  all 
the  material  testimony  necessary  for  the  trial  of 

said  cause  on  appeal  to  the  United  States  Circuit 

Court  of  Appeals  and  that  the  said  attached  tran- 
script is  hereby  designated  by  the  stipulation  of 

counsel  as  all  of  the  testimony  that  is  necessary  to 

be  printed  for  use  on  the  above-entitled  appeal. 
Dated   at   Ketchikan,   Alaska,   this   20th   day   of 

November,  1928. 

FAIRBANKS,  MOESE  &  CO.,  a  Corp., 

Appellant. 
By  A.  H.  ZIEGLER, 

Attorney. 

ALASKA  PALLADIUM  CO.,  a  Corp., 

J.  E.  CHILBERG, 

W.  A.  PRIES,  Receiver,  et  al.. 

Appellees. 
By  HENRY  RODEN, 

Attorney.     [115] 

KETCHIKAN      MERCANTILE       C  O  M- 

PANY,  Appellee. 

By  WM.  A.  HOLZHEIMER, 
Attorney. 

HARRY  B.  LAMPMAN,  Appellee. 

By  DUGGAN  &  McCAIN, 
Attorneys. 

CHARLES  A.  SMITH  et  al..  Appellees. 

By  GEORGE  B.  GRIGSBY, 
Attorney. 
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J.  R.  HECKMAN  &  CO.,  a  Corp.,  et  al.,  Ap- 

pellees. 
By  LESTER  O.  GORE, 

Attorney. 

Filed  Nov.  20,  1928.     [116] 

[Title  of  Court  and  Cause— No.  964-KA.] 

STIPULATION    TO    OMIT    CERTAIN    POR- 
TIONS OF  PLEADINGS. 

IT  IS  HEREBY  STIPULATED  by  and  be- 
tween Duggan  and  McCain,  attorneys  for  plaintiff 

in  cause  No.  1013-KA.,  entitled  Harry  B.  Lamp- 

man,  Plaintiff,  vs.  Alaska  Palladium  Co.,  a  cor- 
poration, W.  A.  Pries,  Receiver,  et  al.,  and  Henry 

Roden,  attorney  for  W.  A.  Pries,  Receiver,  and  A. 

H.  Ziegler,  attorney  for  Fairbanks,  Morse  &  Com- 
pany, appellant,  that  in  preparing  the  transcript 

on  appeal  in  the  above-entitled  case  the  Clerk  of  the 

above-entitled  court  shall  only  be  required  to  print 
and  forward  that  portion  of  the  complaint  of  Harry 

B.  Lampman  in  cause  No.  1013-KA.,  as  is  attached 
to  this  stipulation;  and, 

IT  IS  FURTHER  STIPULATED  that  the  re- 

maining sixty-five  causes  of  action,  contained  in  said 

complaint,  are  identical  with  the  first  cause  of  ac- 

tion set  forth  in  the  attached  portion  of  said  com- 
plaint, with  the  exception  of  the  names  and 

amounts,  and  that  the  original  lien  claims  upon 
which  said  causes  of  action  are  based  are  introduced 
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as  an  exhibit  in  this  cause  and  shall  be  forwarded 

as  such  exhibit  to  the  Circuit  Court  of  Appeals. 
IT  IS  FURTHER  STIPULATED  that  the 

above  complaint  and  prayers  covering  the  sixty-six 
causes  of  action  are  sufficient  in  form  and  substance 

to  support  the  judgment  entered  on  said  complaint 

by  the  court;  and, 
IT  IS  FURTHER  STIPULATED  that  the 

names,  amounts  and  classification  of  the  laborers 

performing  the  work  for  which  liens  were  filed  in 

the  remaining  sixty-five  causes  of  action  are  as  at- 
tached to  this  stipulation.     [117] 

Dated  this  23d  day  of  November,  1928. 
HARRY  B.  LAMPMAN. 

By  DUGGAN  and  McCAIN, 
Attorneys. 

ALASKA  PALLADIUM  CO.,  a  Corp.,  and 

W.  A.  PRIES,  Receiver. 

By  HENRY  RODEN, 
Attorney. 

FAIRBANKS,  MORSE  &  CO.,  a  Corp.,  Ap 

pellant. 
By  A.  H.  ZIEGLER, 

Attorney. 

Filed  Nov.  26,  1928.     [118] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One. 

No.  1013-KA. 

HARRY  B.  LAMPMAN, 
Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 

tion, W.  A.  PRIES,  Receiver,  J.  E.  CHIL- 

BERG,  PLATINUM  PALLADIUM  PRO- 
DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,  Receiver,  ALASKA  TRANS- 

PORT COMPANY,  a  Corporation,  and  SE- 

ATTLE TITLE  TRUST  COMPANY,  a  Cor- 

poration, 
Defendants. 

COMPLAINT. 

Plaintiff  complains  of  defendants  and  alleges: 
1. 

^  That  the  above-named  defendant,  Alaska  Palla- 

dium Company,  is  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 

of  Delaware,  and  doing  business  in  the  Territory  of 

Alaska.  That  during  all  the  times  mentioned 

herein  said  Alaska  Palladium  Company  was  en- 

gaged in  the  business  of  mining  and  producing  pal- 
ladium, gold,  copper  and  other  minerals  and  metals 

at  and  near  Saltchuck,  Alaska. 

2. 

That  W.  A.  Pries  is  the  duly  appointed  and  act- 
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ing  receiver  in  the  case  of  Harry  B.  Lampman  vs. 

Platinum  Palladium  Producing  Company,  a  cor- 

poration, J.  E.  Chilberg,  Alaska  Palladium  Com- 
pany, a  corporation,  J.  R.  Heckman,  receiver,  and 

the  Alaska  Transport  Company,  a  corporation,  now 

pending  in  the  above-entitled  court  and  involving 

the  mining  claims  and  property  hereinafter  de- 
scribed, said  receiver  being  appointed  by  order  of 

this  court. 
3. 

That  J.  E.  Chilberg  has  or  claims  to  have  some 

interest,  property  or  estate  in  the  said  property 
hereinafter  described. 

4. 

That  the  above-named  defendant.  Platinum  Pal- 

ladium Producing  Company,  is  a  corporation,  or- 
ganized, existing  and  doing  business  under  and  by 

virtue  of  the  laws  of  the  Territory  of  Alaska. 

5. 

That  J.  R.  Heckman  is  the  receiver  duly  ap- 

pointed and  now  acting  under  order  of  the  above- 
entitled  court  in  the  case  of  Seattle  Title  Trust 

Company,  a  Corporation  vs.  Platinum  Palladium 

Producing  Company,  a  Corporation,  now  pending  in 

the  above-entitled  court  and  involving  the  mining 

claims  and  property  herein  involved,  and  herein- 
after described. 

6. 

That  the  above-entitled  defendants,  Alaska 

Transport  Company  and  Seattle  Title  Trust  Com- 

pany, are  each  of  them  foreign  corporations,  or- 
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ganized,  existing  and  doing  business  under  and  by 

virtue  of  the  laws  of  the  State  of  Washington. 

7. 
That  on  or  about  the  1st  day  of  April,  1925,  Anna 

Linderman  began  performing  work  and  labor  as  a 

cook  upon  the  property  of  the  above-named  defend- 
ants at  the  Saltchuck  Mines  at  Saltchuck,  Alaska, 

to  wit,  the  [119]  mines  and  mining  claims,  here- 
inafter described,  and  continued  so  to  perform  such 

work  and  labor  until  October  6th,  1926,  at  an  agreed 

wage  of  $150.00  per  month;  that  such  work  and 
labor  was  continuous  between  such  dates  and  ceased 

on  the  said  6th  day  of  October,  1926 ;  that  said  work 

and  labor  was  performed  under  agreement  with 

and  at  the  special  instance  and  request  of  said  de- 
fendant, Alaska  Palladium  Company,  a  corporation. 

8. 

That  there  is  due  and  owing  said  Anna  Linder- 

man from  said  Alaska  Palladium  Company,  on  ac- 
count of  said  work  and  labor  the  sum  of  One  Thou- 

sand Four  Hundred  Ninety-five  and  25/100  Dol- 
lars ($1,495.25),  over  and  above  all  just  credits  and 

offsets,  no  part  of  which  has  been  paid. 

9. 

That  on  or  about  the  23d  day  of  October,  1926, 

the  said  Anna  Linderman,  in  order  to  make,  pro- 

tect and  enforce  a  lien  against  the  property  herein- 
after described,  duly  made,  executed  and  filed  in  the 

office  of  the  Recorder  for  Ketchikan  Precinct,  First 

Division,  Territory  of  Alaska,  at  Ketchikan,  her 

certain  claim  of  lien,  and  that  said  lien  was  duly 
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recorded  on  said  date  in  Volume  2  of  Liens  on 

pages  261  and  262  thereof,  a  copy  of  which  lien  is 

attached  hereto,  marked  Exhibit  1,  and  made  a  part 

of  this  complaint. 
10. 

That  the  property  upon  which  a  lien  is  claimed, 

as  aforesaid,  is  described  as  follows: 

30  tons  palladium,  copper  gold  concentrates;  one 

120  HP  Deisel  Engine;  Type  Y,  Style  V-A;  one  90 

KYA  Direct  Con  440  V-60  Cycle  Alternator;  one 
200  HP  Type  VA  Deisel;  one  75  HP  Deisel,  Style 

V-Type  Y;  two  100  HP  Deisel  engines.  Style  V- 

Type  Y;  all  Fairbanks-Morse  Engines.  One  130 

KYA-Allis  Chalmers,  440  Y-60  Cycle  Alternator; 

1  Motor  Gen.  Set,  &  Charging  panel ;  one  5  KW-DC 

125  V  Generator;  one  71/2  KW  125V  DC  Genera- 
tor; one  50  HP  440  V  3  Cycle  Westinghouse  Motor 

and  Starter;  one  5^/^  KW-DC  125  V  Generator; 
1  Fairbanks  5  HP  440  V  3  Cycle  Induction 

Motor;  1  Fairbanks-Morse  10  HP  440  V  3  Cycle  In- 

duction Motor;  1  Fairbanks-Morse  75  HP  440  V 
3  Phase  Induction  Motor;  two  150  KVA  Standard 

Switchboard  panels;  one  60  HP  Wagner  Wound 

rotor;  440  V  3  Phase  Induction  Motor;  one  10  HP 

Wound  rotor  Induction  Motor — Starter  440V;  1 
General  Electric  5  HP  440V  Induction  Motor;  1 

General  Electric  3  HP  llOV  Induction  Motor;  one 

50  HP  Fairbanks-Morse  440V  3  Phase  Induction 

Motor;  single  phase  10  KVA  Transformer  440-110 

Induction  Motor;  one  7  ton  Mancha  Electric  Loco- 
motive; one  84  inch  Traylor  Bull  Dog  Gyratory  & 

repair   equipment;    one   9   inch   x   15   inch   Blake 



Alaska  Palladium  Company  et  al.  131 

Crusher;  one  24  inch  Symond  Disk  Crusher;  one  7 

foot  X  36  inch  Hardinge  Ball  Mill;  one  8  foot  x  48 

inch  Hardinge  Ball  Mill;  1  Door  Duplex  Classifier; 

one  5  foot  Allen  Cone;  three  3  inch  Wilfley  Sand 

Pumps;  one  2  inch  Wilfley. 

Sand  Pump;  one  3  inch  Krogh  Sand  Pump;  one 

10,000  gallon  oil  Barge ;  four  steel  5000  gal.  oil  stor- 
age tanks;  5000  gallons  fuel  oil;  one  Denver  Rock 

Drill  Tool  Sharpener,  and  oil  forge,  and  full  miscel- 
laneous blacksmith  shop  equipment;  two  tons  drill 

steel;  eight  2  Ton  mine  cars,  Courd  Alene  type; 

twelve  1  ton  ore  cars;  2000  feet  standard  3  inch 

iron  pipe;  4000  feet  16  lb.  T  rail;  1  donkey  boiler; 

one  1  ton  Ford  Truck;  1  Fordson  Tractor;  30  cs 

60%  powder;  10  Rock  drilling  machines;  5  sheets 

1/^  inch  tank  plate,  5  feet  x  10  feet;  Two  Hundred 
eighty  feet  14  inch  conveyor  belt ;  one  hundred  fifty 

feet  25  inch  conveyor  belt ;  one  hundred  forty  feet  18 

inch  conveyor  belt;  eighty  feet  24  inch  ten  ply  end- 
less transmission  belt;  1000  feet  other  belting;  one 

10  inch  X  12  inch  compressor  ER  type ;  one  8  inch  x 

10  inch  compressor,  ER  Type;  five  10  foot  K  &  K 
Flotation  machines;  one  16  foot  x  20  foot  door 

thickener  and  mechanism ;     [120] 

Four  typewriters;  one  Remington;  three  Under- 

woods; one  Burroughs  Adding  Machine;  and  other 

office  equipment;  30  steel  hospital  cots  and  mat- 

tresses; and  all  other  material,  tools,  equipment, 

machinery,  roofuig  paper,  building  material  and 

supplies  upon  the  premises  hereinafter  described, 

all  of  said  above-described  property,  situated  at  the 
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Saltchuck   Mines,    at   Saltchuck,    on   Kassan    Bay, 

First  Division,  Territory  of  Alaska. 

Also  the  following  mining  claims,  situated  as 

above  described;  Chilly;  Chilly  No.  1,  to  12  Inclu- 

sive; Gallium,  Erbium,  Q  F,  Queen  Anne,  Chanti- 

cler.  Chanson,  Platinum,  Palladium,  Lithium,  Ri- 
dium,  Rhodium,  Ribidium,  Argentum,  Thallium, 

Hellium,  Yttrium,  Platinum  Millsite,  Palladium 

Millsite,  and  all  other  buildings,  and  equipment,  sit- 
uate on  said  claims  and  on  and  at  Saltchuck  Mines. 

11. 

That  the  owners  or  reputed  owners  of  the  prop- 

erty above  described  are  the  above-named  defend- 

ants, to  wit,  Alaska  Palladium  Company,  a  corpo- 

ration, W.  A.  Pries,  receiver,  J.  E.  Chilberg,  Plati- 
num Palladium  Producing  Company,  a  corporation, 

J.  R.  Heckman,  Receiver,  and  Alaska  Transport 

Company,  a  corporation,  and  Seattle  Title  Trust 

Company,  a  corporation. 
12. 

That  said  Anna  Linderman  paid  for  drawing, 

verifying,  filing  and  recording  said  claim  of  lien 

the  sum  of  $8.65,  which  was  a  reasonable  charge 
therefor. 

13. 

That  on  or  about  the  30th  day  of  October,  1926, 

the  said  Anna  Linderman  duly  executed  and  de- 
livered to  plaintiff  herein  an  assignment  in  writing 

of  said  claim,  lien,  claim  of  lien  and  the  amount 

due  thereunder,  and  that  plaintiff  is  now  the  owner 

and  holder  of  said  claim,  lien  and  claim  of  lien,  and 

is  entitled  to  the  amount  due  thereunder,  together 
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with  interest  thereon  from  the  6th  day  of  October, 
1926. 

14. 

That  $2,500.00  is  a  reasonable  attorney's  fee  for 
the  prosecution  of  this  action. 

WHEREFORE  plaintiff  demands  judgment  as 
follows : 

1.  On  plaintiff's  first  cause  of  action,  for  judg- 
ment of  this  court  declaring  said  claim  in  the 

sum  of  $1,495.25  a  lien  on  the  property  above 

described,  and  for  a  further  judgment  of  foreclos- 
use  and  enforcement  of  said  lien,  with  interest  on 

said  sum  from  October  6,  1926,  together  with  judg- 
ment for  $8.65  for  drawing,  verifying,  filing  and 

recording  said  lien. 

67.  For  an  attorney's  fee  herein  in  the  sum  of 
$2,500.00. 

68.  For  costs  and  disbursements  of  actions. 

69.  And  for  each  other  and  further  relief  as 

to  the  court  may  seem  just  and  equitable  in  the 

premises. 
DAGGAN  &  McCAIN, 

Attorneys  for  Plaintiff.     [121] 

Territory  of  Alaska, 

Ketchikan  Precinct, — ss. 

Harry  B.  Lampman,  being  first  duly  sworn,  de- 

poses and  says  that  he  is  the  plaintiff  in  the  above- 

entitled  action ;  that  he  has  read  the  foregoing  com- 
plaint, knows  the  contents  thereof,  and  that  the 

same  is  true,  as  he  verily  believes. 
HARRY  B.  LAMPMAN, 
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Subscribed  and  sworn  to  before  me  this  4th  day 

of  February,  1927. 

[Seal]  SHERMAN  DUGGAN, 

Notary  Public  for  Alaska. 

My  commission  expires  March  30,  1930.     [122] 

EXHIBIT  No.  1. 

MRS.  ANNA  LINDERMAN, 
Claimant, 

vs. 

PLATINUM  PALLADIUM  PRODUCING  COM- 

PANY, a  Corporation,  J.  E.  CHILBERG, 

ALASKA  PALLADIUM  COMPANY,  a 

Corporation,  and  J.  R.  HECKMAN,  Re- 
ceiver, 

Lienees. 

Notice  is  hereby  given  that  Mrs.  Anna  Linderman 

claims  a  lien  upon  the  following  described  mining 

claims  and  property  situate  in  Ketchikan  Recording 

Precinct,  First  Division,  Territory  of  Alaska,  to 
wit: 

30  tons  palladium,  copper  gold  concentrates;  1- 

120  hp  Deisel  Engine,  Type  Y  style  V-A,  1-90 

KVA  Direct  Con  440  V-60  Cycle  Alternator;  1-200 

HP  Type  VA  Deisel;  1-75  H.  P.  Deisel,  Style 

V-Type  Y;  2-100  H.  P.  Deisel  engines.  Style  V- 

Type  Y ;  all  Fairbanks-Morse  Engines,  1-130  KVA- 
Allis  Chalmers,  440  Y  60  Cycle  Alternator;  1 

Motor  Gen.  Set  &  Charging  panel;  1-5  KW-DC 

125  V  Generator;  1-71/2  K.  W.  125  V  DC  Gener- 
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ator;  1-50  H.  P.  440  V  3  Cy  Westinghouse  Motor 

&  starter;  I-51/2  KW-DC  125  V  Generator; 
1  Fairbanks  5  HP  440  V  3  Cy  Induction  Motor ; 

1  Fairbanks-Morse  10  HP  440  V  3  Cycle  Induction 

Motor;  1  Fairbanks-Morse  75  HP  440  V  3  Phase 

Induction  Motor;  2-150  KVA  Standard  Switch- 

board panels;  1-60  HP  Wagner  Wound  Motor, 

440V  3  Phase  Induction  Motor;  1-10  HP  Wound 

Motor  Induction  Motor-Starter  440V;  1  Gen'l 

Electric  5  HP  440  V  Induction  Motor;  1  Gen'l  Elec- 
tric 3  HP  110  V  Induction  Motor;  1-50  HP  Fair- 

banks-Morse 440  V  3  Phase  Induction  Motor; 

Single  Phase  lOKVA  Transformer  440-110  Induc- 

tion Motor;  1-7  ton  Mancha  Electric  Locomotive; 

1-84''  Traylor  Bull  Dog  Gyratory  &  repair  equip- 
ment; 1-9''  X  15"  Blake  Crusher;  1-24"  Symond 

Disk  Crusher;  1-7'  x  36"  Hardinge  Ball  Mill; 

1-8'  X  48"  Hardinge  Ball  Mill;  1  Door  Duplex 
Classifier;  1-5'  Allen  Cone;  3-3"  Wilfley  Sand 

Pumps;  1-2"  Wilfley  Sand  Pumps;  1-3"  Krogh 
Sand  Pump;  1-10,000  gal  oil  Barge;  4  Steel  5,000 
gal  oil  storage  tanks;  5,000  gals  fuel  oil;  1  Denver 

Rock  Drill  Tool  Sharpener  and  oil  forge,  and  full 

miscellaneous  blacksmith  shop  equipment;  2  tons 

drill  steel;  8-2  Ton  mine  cars,  Courd  Alene  type; 

12-1  ton  ore  cars;  2,000  feet  standard  3  inch  iron 
pipe ;  4,000  feet  16  lb  T  mine  rail ;  1  donkey  boiler ; 

1-1  ton  Ford  Truck ;  1  Fordson  Tractor ;  30  cs  60% 

powder;  10  Rock  drilling  machines;  5  sheets  ̂ 2'' 

tank  plate,  5'  x  10' ;  280'14"  conveyor  belt ;  150'25" 

conveyor  belt;  140'18"  conveyor  belt— 80'24"  10 

ply  endless  transmission  belt;  1,000'  other  belting; 
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1-10''  X  12"  compressor  Er  Type;  1-8''  x  10"  com- 

pressor ER  Type ;  5-10'  K  &  K  Flotation  machines ; 
1-16'  X  20'  door  thickener  and  mechanism; 

4  Typewriters,  1  Remington,  3  Underwoods;  1 

Burroughs  Adding  Machine ;  and  other  office  equip- 
ment; 30  steel  hospital  cots  and  mattresses;  and 

all  other  material,  tools,  equipment,  machinery, 

roofing  paper;  building  material  and  supplies  upon 

the  premises  hereinafter  described,  all  of  said  above 

described  property,  situated  at  the  Salt  Chuck 

Mines,  at  Saltchuck,  on  Kasaan  Bay,  First  Division, 

Territory  of  Alaska ; 

Also  the  following  mining  claims,  situated  as 

above  described;  Chilly;  Chilly  No.  1,  to  12  inclu- 
sive ;  Gallium,  Erbium,  Q  F,  Queen  Anne  Chanticler, 

Chanson,  Platinum,  Palladium,  Lithium,  Radium, 

Rhodium,  Ribidium,  Argentum,  Thallium,  Yttrium, 

Platinum  Millsite,  Palladium  Millsite  Hellium,  and 

all  other  buildings  and  equipment,  situate  on  said 

claims  and  on  and  at  Saltchuck  mines.     [123] 

That  said  claim  is  for  work  and  labor  done  and 

performed  by  claimant  as  a  Cook  upon  said  mining 

claims  and  property  from  the  1st  day  of  April,  1925 

up  to  and  until  the  6th  day  of  October,  1926,  both 

dates  inclusive;  that  the  last  work  so  performed  on 

said  property  was  done  and  the  same  finished  and 

completed  on  the  said  6th  day  of  October,  1926,  at 
which  time  said  work  ceased.  That  said  work  and 

labor  was  performed  at  the  special  instance  and 

request  of  the  above-named  Alaska  Palladium  Com- 
pany, a  corporation,  operating  said  mines,  at  a  wage 
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agreed  upon  between  said  Alaska  Palladium  Com- 
pany and  claimant  at  the  rate  of  $150.00  per  month. 

That  there  is  now  due  and  owing  claimant  for 

such  work  and  labor  the  sum  of  $   ,  exclusive 
of  all  just  credits  and  offsets;  that  said  work  was 

done  in  the  opening  up,  development,  mining  and 

operating  of  said  mines  and  mining  property. 

That  the  owner  or  reputed  owTier  of  said  above- 
named  machinery  and  dumps  and  concentrates  is 

the  said  Alaska  Palladium  Company;  that  the 

owner  or  reputed  owner  of  said  Saltchuck  Mines 

and  claims  is  the  Platinum  Palladium  Producing 

Company,  a  Corporation. 

That  the  lessor,  or  reputed  lessor  of  said  Salt- 
chuck  Mines  and  claims  is  J.  P.  Heckman,  receiver 

in  the  case  of  Seattle  Title  Trust  Company,  a  corpo- 
ration against  Platinum  Palladium  Producing 

Company,  a  corporation,  now  pending  in  the  Dis- 

trict Court  for  the  First  Division  of  the  Territory 
of  Alaska. 

That  claimant  claims  a  lien  for  said  sum  of 

$1,495.25,  concurrently  and  concomitantly  against 

said  mines,  claims,  machinery,  dumps,  concentrates, 
and  other  ore  in  process  of  treatment,  and  against 
each  of  said  classes  for  such  full  amount. 

MRS.  ANNA  LINDERMAN. 

Territory  of  Alaska, 

First  Division, 

Ketchikan  Precinct, — ss. 
Mrs.  Anna  Linderman,  being  first  duly  sworn, 

deposes  and  states :  That  he  is  the  person  named  as 
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claimant  in  the  foregoing  claim  of  lien,  has  heard 

the  same  read,  knows  the  contents  thereof,  and  that 
the  same  is  true. 

MRS.  ANNA  LINDERMAN. 

Subscribed  and  sworn  to  before  me  this  14th  day 

of  October,  1926. 

[Seal]  SHERMAN  BUGGAN, 

Notary  Public  for  Alaska. 

My  commission  expires  Mar.  30,  1930.     [124] 

Name. 

Richard  Thompson 

Gus   Sundberg 
Edward  Anderson 

E.  Mary  Dinnetz 
H.  Olderness 

Harry  Hansen 
Alex  McMullen 

Pete  Place 

H.  L.  Perhab 

Peder  Olsen 

Otto  Larsen 

F.  E.  Pegg 
A.  Predke 

A.  Lind 

H.  W.  Bender 

Olaf  Johnson 

Olaf  Johnson 

Robert    Steinbrun- 
ner 

Thomas  Woodhouse 

B.  L.  Tripp 

Kind  of  Work. 

Mill  Repairman 
Millman 
Miner 

Waitress 

Engineer 
Miner 

Millman 

Millman 

Engineer 
Crusherman 

Ball-Mill  Operator 
Mill  Repairman 
Miner 

Engineer 
Storekeeper 
Millman 

Miner 

Millman 

Crusherman 

Donkey  Engineer 

Amount. 

$  364.30 
137.60 
653.75 

138.20 

451.59 

218.13 

942.40 
149.75 

594.68 

57.30 
53.05 

231.11 

82.95 

682.95 

352.98 

18.90 

325.00 

621.70 

74.00 

323.60 

Costs. 

$8.65 

18.65 
8.65 

8.65 
8.65 

8.65 

8.65 
8.65 
8.65 

8.65 

8.65 
8.65 

8.65 

8.65 

8.65 

8.65 

8.65 

8.65 
8.65 

8.65 
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Name. 

Hans  Hagen 

Oscar  Berg 
Geo.  Raduncich 

Wm.  Shaw 

Hans  Passke 

Oliver  Davis 

Alfred  Soffe 

H.  Ulvinen 

Geo.  H.  Smith 

Oluf  Johansen 

Oluf  Johansen 

G.  Gunderson 

Frank  Dominique 

Nils  Forsberg 
W.  L.  Dufe 

otto  Hendrickson 

Burl  Walker 

Ira  McCoid 

Fred  Hertle 

Conrad  Goldfield 

Jack  Holmes 

A.  Demande 

W.  Oilman 

Tom  Saari 

T.  P.  Lane 

Wm.  Mulkey 
Joe  Frates 

Frank  Campbell 
Wm.  Coleman 

Jack  Eason 

Frank  Muller 

Kind  of  Work. 

Miner 
Miner 

Miner 

Miner 

Millman 

Laborer  &  Woodcutter 
Millman 

Miner 

Diesel  Engineer 
Millman 

Crusherman 
Miner 

Miner 

Miner 

Mill  Repairman 
Machinist 

Millman 

Shifter 

Laborer 

Millman 

Crusherman 

Miner 

Boatman 

Mine  Shifter 

Mine  Superintendent 
Miner 

Contract  Miner 
Miner 

Miner 
Miner 

Blacksmith 

al.  139 

Amount.  Costs. 

$295.50  $8.65 
697.16  8.65 

1027.45  8.65 

755.50  8.65 

134.00  8.65 

269.33  8.65 

186.65  8.65 

280.70  8.65 

253.87  8.65 

450.00  8.65 

200.00  8.65 

310.56  8.65 

616.50  8.65 

395.30  8.65 

190.75  8.65 

164.95  8.65 

249.63  8.65 

331.00  8.65 

104.15  8.65 

499.95  8.65 

34.60  8.65 

390.55  8.65 

199.60  8.65 

930.18  8.65 

530.87  8.65 

20.10  8.65 

486.61  8.65 

112.60  8.65 

249.20  8.65 

348.20  8.65 

414.65  8.65 
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Name. Kind  of  Work. Amount. Costs. 

W.  W.  Cole Carpenter 
$375.00 

$8.65 Henry  Anderson Ball-millman 127.40 8.65 

Herman  Korvela Millman 97.55 8.65 

0.  J.  Hosteland Carpenter 576.00 8.65 

Louis  Llahy Miner 211.00 8.65 

Wm.  Mattson Donkey  Engineer 211.80 8.65 

Pete  Klingenberg Millman 51.55 8.65 

S.  E.  Jones Miner 119.05 8.65 

H.  Yestad Miner 234.18 8.65 

Hans  Vestad Miner 50.00 8.65 

Otto  Linderman Cook-house  employee 239.68 8.65 

Walter  Wright Drayman 41.25 8.65 

Iner  Johnson Miner 200.00 8.65 

T.  Ostmoen Miner 100.00 8.65 

[125] 

In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Ketchikan,  Alaska. 

No.  964— KA. 

KETCHIKAN    MERCANTILE     COMPANY,    a 
Corporation, 

Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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No.  966— KA. 

HARRY  B.  LAMPMAN, 
Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 

tion, W.  A.  PRIES,  Receiver,  J.  E.  CHIL- 

BERO,  PLATINUM  PALLADIUM  PRO- 
DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,  Receiver,  ALASKA  TRANS- 
PORT COMPANY,  a  Corporation,  and 

SEATTLE  TITLE  TRUST  COMPANY,  a 

Corporation, 
Defendants. 

No.  1048— KA. 

CHARLES  A.  SMITH,  P.  G.  SHANSTROM, 

D.  J.  BUTLER,  J.  M.  CARLSON, 

GEORGE  SMITH,  ANDREW  JOHNSON 

and  CHRIS  PETICH, 
Plaintiffs, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 

tion, W.  A.  PRIES,  Receiver,  J.  E.  CHIL- 

BERG,  PLATINUM  PALLADIUM  PRO- 

DUCING COMPANY,  a  Corporation,  J.  R. 

HECKMAN,  Receiver,  ALASKA  TRANS- 

PORT COMPANY,  a  Corporation,  and 

SEATTLE  TITLE  TRUST  COMPANY,  a 
Corporation, 

Defendants. 
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No.  1016— KA. 

FAIRBANKS-MORSE  A:  COMPANY,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

ALASKA  PALLADIUM  COMPANY,  a  Corpora- 
tion, J.  E.  CHILBERG,  W.  A.  PRIES, 

Receiver,  PLATINUM  PALLADIUM 

PRODUCING  COMPANY,  a  Corporation. 

J.  R.  HECKMAN,  Receiver,  ALASKA 

TRANSPORT  COMPANY,  a  Corporation, 
and  HARRY  B.  LAMPMAN. 

Defendants. 

AND 

J.  R.  HECKMAN  &  COMPANY,  a  Corporation, 

AND 

A.  SCHUBACH  and  F.  J.  DeCLERCQ  and  ̂ V.  J. 
WIRTH, 

Intervenors. 

STATEMENT   OF  FACTS. 

BE  IT  REMEMBERED,  that  on  the  12th  day  of 

August,  [126]  1927,  at  the  hoiu'  of  10  o'clock 
A.  M.,  the  above-entitled  cause  came  on  for  trial 
before  the  Court  in  the  courthouse  at  Ketchikan, 

Alaska,  without  a  jury,  the  Honorable  Thos.  M. 

Reed,  District  Judge,  presiding. 

The  respective  parties  in  said  case  appeared  as 

follows:  W.  A.  Holzheimer,  Esq.,  on  behalf  of  the 
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plaintiff  and  the  Denver  Rock  Drill  Manufacturing 

Company;  Duggan  &  McCain  for  H.  B.  Lampman 

and  others;  Lester  O.  Gore,  Esq.,  for  J.  R.  Heck- 

man  &  Company,  and  J.  R.  Heckman,  Receiver; 

George  B.  Grigsby,  Esq.,  on  behalf  of  Chas.  A. 

Smith  and  others;  A.  H.  Ziegler,  Esq.,  on  behalf 

of  Fairbanks  Morse  &  Company,  and  the  Seattle 

Title  Trust  Company;  Henry  Roden,  Esq.,  appear- 
ing as  attorney  for  the  receiver. 

Respective  counsel  having  announced  themselves 

ready  to  proceed, — 
WHEREUPON  the  following  was  had  and  done, 

to  wit:     [127] 

The  COURT.— Gentlemen,  to-day,  about  all  I 

want  to  take  up  are  the  several  cases  in  the  receiver- 
ship of  the  Alaska  Palladium  Company,  and  any 

motions  I  will  take  up  on  Monday  morning.  Let 

me  see  the  papers  in  this  case. 

(Papers  handed  to  the  Court.) 
*********** 

The  COURT.— You  may  file  it  to-day.  I  don't 
care  to  take  it  up  now  until  the  answer  is  filed. 

Take  up  the  next  case. 

Mr.  RODEN. — I  guess  it  is  Mr.  Ziegler 's  mort- 
gage foreclosure. 

The  COURT. — Have  you  appeared  in  this  also, 
Mr.  Grigsby? 

Mr.  GRIGSBY. — I  have  never  been  served  with 

anything. 

Mr.  ZIEGLER.— If  the  Court  please,  I  would 
like  to  have  an  order  publishing  the  depositions 
taken  in  the  case. 
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The  COURT.— Very  well. 

Mr.  ZIEGLER. — The  deposition  of  Leonard 
Cutler.  Is  the  [128]  Court  ready  to  proceed 
with  this? 

The  COURT.— Yes. 

Mr.  ZIEGLER. — I  offer  in  evidence  the  mort- 

gage, together  with  certificate  from  the  Secretary 

of  the  Territory,  showing  the  qualification  of  the 

plaintiff  to  do  business  in  the  Territory. 

Mr.  DUGGAN. — On  the  question  of  competency 
to  sue? 

Mr.  ZIEGLER.— Yes,  sir. 

Mr.  DUGGAN.— All  right. 

The  COURT. — It  may  be  received  and  filed  and 
marked  Exhibit  1. 

(Mortgage  and  certificate  were  thereupon  ad- 
mitted in  evidence,  and  marked  Exhibit  1  for  the 

Fairbanks  Morse  &  Company.) 

Mr.  ZIEGLER.— The  Court  has  read  the  com- 

plaint and  knows  this  is  a  suit  on  two  notes,  secured 

by  chattel  mortgage. 

Will  you  assist  me  in  reading  the  depositions, 

Mr.  McCain,  please.  You  read  the  questions  and 
I  will  read  the  answers. 

(Thereupon  the  deposition  of  Walter  R.  Keupler 

was  read  to  the  Court,  Mr.  Ziegler  reading  the  ques- 
tions and  Mr.  McCain  the  answers,  therein.) 

Mr.  ZIEGLER. — The  notes  are  attached  and 

copies  of  the  mortgages. 

The  COURT.— Very  well. 

Mr.   ZIEGLER.— I  would  like,  if  there  is  any 
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question  about  it  not  having  been  filed  on  that  date, 

I  would  like  to  call  the  recorder  and  prove  it. 

Mr.  EODEN. — We  make  no  issue  on  that. 

Mr.  DUGGAN.— No.     [129] 

Mr.  ZIEGLER.— All  right. , 

The  COURT. — The  copies  show  the  filing  mark. 

Mr.  DUGGAN.— Filed  in  July. 

Mr.  ZIEGLER.— They  don't  show  the  filing 
mark. 

The  COURT.— Better  put  that  in  the  record, 

stipulate  it. 

Mr.  ZIEGLER.— Very  well.  Just  one  thing;  I 

never  introduced  testimony  on  the  amount  of  attor- 

ney's fees. 
The  COURT.^Counsel  stipulated  $500  as  a  rea- 

sonable attorney  fee  in  the  foreclosure  of  the  mort- 
gage. It  may  be  stipulated  by  counsel  that  $500  is 

a  reasonable  fee. 

Mr.  DUGGAN.— On  behalf— as  I  understand  it— 

The  COURT.— Well,  let's  get  in  the  stipulation- 
Mr.  ZIEGLER. — I  can  get  it  right  in  the  record. 

The  COURT.— Put  it  in  the  record.  It  is  all 

mixed  up  now. 

Mr.   ZIEGLER.— It  is  correct  as  stated  in  the 

pleadings.     I  have  alleged  that  in  the — 

Mr.  DUGGAN.— We  will  stipulate  it. 
Mr.  ZIEGLER.— The  dates  set  forth  in  the  com- 

plaint, on  which  the  mortgages  were  recorded,  are 

the  correct  dates, — 
The  COURT.— I  do  not  see- 

Mr.   DUGGAN.— What   date   did   you   say   they 
were  recorded? 
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The  COURT.— I  don't  think  it  shows,  does  \i% 
Mr.  ZIEGLER. —  — and  that  the  copies  of  the 

mortgages  attached  to  the  deposition  of  Keupler 

are  correct  copies  of  the  original  mortgages  on 

file — true  and  correct  copies. 

The  COURT. — It  is  stipulated  by  counsel  that 

the  dates  of  recording  the  chattel  mortgages — 

Mr.  ZIEGLER. — It  is  hereby  stipulated  by  and 
between  the  attorney  for  the  plaintiff  Fairbanks 

Morse  &  Company  and  the  [130]  attorney  for 

the  receiver  and  attorneys  for  H.  B.  Lampman — 

The  COURT. — Do  you  stipulate  also  the  date  of 
recording  the  chattel  mortgage  % 

Mr.  GRIGSBY.— Yes,  sir. 

Mr.  ZIEGLER. —  — and  all  the  attorneys  rep- 
resenting the  various  claimants  or  petitioners  in  the 

above  action,  that  the  dates  alleged  in  the  complaint, 

to  wit :  June  18,  1926,  and  July  19,  1926,  as  the  two 

dates  upon  which  the  mortgages  set  forth  in  the 

complaint  were  filed  for  record,  are  the  correct 

dates  upon  which  said  mortgages  were  filed  for 

record  in  the  office  of  the  Recorder  at  Ketchikan, 

Alaska;  and  it  is  further  stipulated  that  the  copies 

of  said  chattel  mortgages  attached  to  the  deposition 

of  Walter  R.  Kuepler  are  true  and  correct  copies 

of  the  chattel  mortgages  filed  on  said  dates  in  said 

Recorder's  office.  I  think  that  covers  it,  your 
Honor. 

The  COURT.— I  think  that  covers  it. 

Mr.  DUGGAN. — At  this  time  we  move  the  Court 
that  an  order  be  made,  giving  the  claimant.  Lamp- 
man  a  prior  lien  upon  the  property  mentioned  in 
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the  complaint  of  Fairbanks  Morse  &  Company,  and 

for  which  action  is  brought  herein.  We  consider,  of 

course — 

The  COURT.— I  don't  think  we  can  do  that,  be- 
cause there  is  no  testimony  in  reference  to  posting 

notice.  The  only  testimony  is  this  witness  was 
asked  and  said  he  did  not  know  whether  notice  was 

J)osted  or  not. 

Mr.  DUCGAN. — It  is  admitted  in  the  pleadings. 

The  COURT.— Oh,  it  is. 

Mr.  ZIEGLER. — I  admit  in  the  reply  no  notice 

was  posted,  but  with  reference  to  that  I  don't  think 
it  should  come  up  at  this  time,  but  we  would  take 

up  all  the  legal  argument  [131]  at  the  conclusion 
of  the  case. 

Mr.  DUGGAN. — I  just  want  to  call  the  Court's 
attention  to  the  admissions;  now  it  may  not  be 

necessary  for  us  to  put  in  evidence.  The  Court  may 

say  on  their  petition  they  have  not  a  prior  lien. 

The  COURT. — It  will  be  whether  or  not  the 

Court  could  pass  upon  it  until  the  evidence  is  in. 

You  make  your  motion  at  the  present  time  and  then 

call  attention  to  the  fact  that  the  pleadings  admit 

no  notice  was  posted;  and  then  when  it  is  up  for 

final  decision  I  will  take  the  question  up  with  refer- 
ence to  the  liens. 

Mr.  DUGGAN.— All  right.  I  will  renew  that 

motion,  Mr.  Stenographer,  in  a  little  different  lan- 

guage. The  defendant,  Harry  B.  Lampman,  repre- 

senting some  sixty-six  labor  claimants  moves  the 
Court  at  this  time,  that  under  the  pleadings  in  this 

case,  and  the  evidence  introduced  by  the  plaintiff, 
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that  the  Court  make  an  order  giving  the  defendant 

Lampman  a  prior  lien  upon  the  two  engines  for 

which  foreclosure  is  sought  in  this  case,  for  the  rea- 
son that  the  pleadings  show  that  no  notice  was 

posted  by  the  mortgagor  as  required  by  law  and 

the  evidence  of  the  mortgagor's  agents  shows  con- 
clusively at  this  time,  they  knew  both  engines  were 

being  used  in  the  development  of  the  mining  prop- 
erty, production,  and  so  forth;  and  also  knew  they 

were  installed  and  became  part  of  the  mines. 

Mr.  GRIdSBY. — Of  course  the  lien  claimants  I 

represent  stand  on  the  same — join  in  the  same  mo- 
tion; the  liens  have  not  been  approved. 

The  COURT.— No. 

Mr.  ZIEGLER. — My  position  shows  in  one  way, 
the  liens     [132]     should  be  established. 

The  COURT. — Certainly;  of  course  some  can- 
not be  proven  at  all;  some  might  be  upon  other 

pieces  of  property,  so  I  cannot  pass  upon  the  mo- 
tion now,  but  it  can  be  called  to  the  attention  of  the 

Court  at  the  conclusion  of  the  testimony. 

I  am  ready  to  prove  the  liens,  Mr.  Glrigsby. 

Mr.  GRIOSBY. — I  never  was  notified  by  any- 

body these  were  coming  up  for  trial — I  was  not  in 
the  courtroom  when  it  was  set,  but  I  think  probably 
I  can  have  the  evidence  here. 

Mr.  ZIEGLER.— So  far  as  I  am  concerned,  I 
will  admit  the  liens  were  filed,  that  the  receiver 

admits,  so  long  as  the  attorney  for  the  receiver  is 

correct,  I  will  admit  they  were  filed. 

Mr.  RODEN. — The  amounts  are  correct. 



Alaska  Palladium  Company  et  al.  149 

The  COURT. — And  the  only  question  is — the 

receiver  doesn't  make  any  admission  as  to  what 
pieces  of  property  the  liens  applied  on.  He  simply 

admits  the  amounts  and  nature  of  the  services  per- 
formed by  the  claimant  should  be  shown  so  the 

Court  could  determine  to  some  extent  what  property 

was  filed  on ;  if  generally,  on  the  mine,  or  personal 

property,  or  a  particular  part  of  the  personal  prop- 
erty and  in  the  mine;  so  I  think  some  evidence 

should  be  submitted. 

Mr.  GRIGrSBY. — The  lien  claimants  don't  claim 
on  any  particular  machinery,  such  as  the  dredge. 

I  didn't  know  anyone  working  on  an  engine  operat- 
ing in  the  mine  had  a  special  lien  on  the  engine.  I 

thought  they  all  stood  on  the  same  basis.  I  think 
so  now. 

The  COURT. — It  all  depends ;  if  the  mine  is  in  a 
compact  body,  whether  or  not  a  man  working  in 

one  part  of  the  mine  is  authorized  to  claim  a  lien  on 

the  mine  or  on  personal  [133]  property  dis- 
tinctly from  that. 

Mr.  DUGGAN. — I  think  we  can  proceed  this 
afternoon  with  our  testimony. 

The  COURT.— Very  well.  Is  that  all  the  claim- 

ants to  any  property  in  the  receiver's  hands? 
Mr.  RODEN.— Yes,  your  Honor. 

Mr.  DUGGAN.— I  think,  may  it  please  the  Court, 
in  the  morning  we  can  have  one  or  two  witnesses 

here,  showing  the  physical  characteristics  of  the 

mine,  and  go  right  straight  through. 

The  COURT.— Very  well  then;  we  will  go  ahead 
this  afternoon  to  prove  the  liens  generally,  and  then 



150  Fairhanks-Morse  &  Company  vs. 

take  and  connect  it  up  with  the  testimony  to-morrow 
as  to  the  general  characteristics  of  the  mine,  in  a 

compact  body. 

Mr.  ZIEGLER. — I  would  like  to  have  my  name 

entered  as  attorney  for  the  Seattle  Title  Trust  Com- 
pany. I  have  just  received  a  communication;  they 

have  been  served  with  process  and  asked  me  to 

enter  their  appearance;  not  any  particular  form  of 

appearance,  but  as  representing  them  so  I  can 

raise  any  question  that  may  seem  proper  on  a 

question  of  law. 

The  COURT. — As  attorney  you  agree  to  consoli- 
dation of  foreclosure  of  the  Seattle  Title  Trust 

Company,  do  you? 

Mr.  ZIEGLER. — No;  I  just  want  to  be  entered 

as  attorney;  I  have  no  instructions  from  their  at- 
torneys and  cannot  agree  to  any  proposition  of  that 

kind.  I  don't  know  what  their  particular  object 
is, — I  presume  to  protect  the  interests  of  the  Seattle 
Title  Trust  Company  in  the  property,  if  they  have 
any. 

The  COURT. — That — they  are  simply  trustees 
for  the  bondholders.     [134] 

If  they  have  any  interest  in  the  property  it  is  the 

foreclosure  proceeding. 

Mr.  ZIEOLER. — Note  my  name  as  attorney  for 
the  Seattle  Title  Trust  Company. 

The  COURT.— That  is  all  we  can  do  this  morn- 

ing, so  counsel  will  be  ready  at  2  o'clock  this  after- 
noon. 

At  11:30  o'clock  A.  M.  court  adjourned  until  2 
o'clock  P.  M.  the  same  day,  August  12,  1927. 
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August  12,  1927,  2  o'clock  P.  M. 
Court  reconvened  as  per  adjournment,  with  all 

parties  present. 

The  COURT. — Mr.  Roden,  have  you  filed  your 
answer  ? 

Mr.  RODEN. — Not  yet,  your  Honor. 

The  COURT. — Very  well,  we  will  proceed  with 

the  proof  of  the  lien  claims.  Are  you  ready  to  pro- 
ceed? 

Mr.  DUGGAN.— We  are. 

The  COURT. — Note  these  are  liens  filed  in  case 

number  1015-KA. 

Mr.  DUOOAN.— Yes.  I  will  say  in  this  case  the 

claimant  is  assignee  of  some  sixty-six  labor  claims 

by  the  parties  performing  the  labor,  and  the  re- 

ceiver has  answered  and  admitted  everything  except 

the  amount  of  certain  claims.  That  is  true,  is  it 

not,  Mr.  Roden? 

Mr.  RODEN.— Yes,  sir. 

Mr.  DUGrGAN. — And  I  have  here  the  sixty-six 

claims,  lien  claims,  together  with  assignments  at- 
tached to  them,  and  it  will  certainly  shorten  the 

proceedings  and  conserve  time  if  I  can  introduce 

these  lien  claims  numbered  from  one  to  sixty-six, 
[135]     at  once. 

Mr.  RODEN. — Very  well;  we  have  no  objection. 

Mr.  DUGGAN. — And  the  assignments  of  each,  or, 
I  can  offer  them  seriatum. 

The  COURT. — There  are  other  claimants  to  this 

property.     Do  they  consent? 
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Mr.  ZIEGLER.— On  behalf  of  Fairbanks  Morse 

&  Company,  I  consent  to  the  admission. 

Mr.  GORE. — We  have  no  objection  to  that. 

Mr.  GRIGSBY. — I  do  not  believe  there  will  be  any 
denial  that  the  claims  for  lien  were  filed.  I  do  not 

think  there  is  any  denial  that  the  pieces  of  paper 

have  no  probative  effect,  except  they  have  been  filed. 

What  is  the  use  of  encumbering  the  record  "I 

The  COURT. — They  may  be  filed  if  he  desires. 

You  represent  claimants,  Mr.  Holzheimer? 

Mr.  HOLZHEIMER.— I  have  no  objection. 

Mr.  ZIEGLER.— I  also  include  the  Seattle  Title 

Trust  Company  on  my  appearance  for  the  Fair- 
banks Morse  Company. 

Mr.  ZIEGLER. — I  object  to  the  admission  of  the 

papers  as  uselessly  encumbering  the  record,  and 

placing  too  large  a  burden  on  a  prospective  appel- 

lant. They  have  no  probative  value  whatever,  ex- 

cept to  prove  recording. 

Mr.  DUGGAN. — It  is  admitted  they  have  been 

filed  and  recorded;  very  well. 

Mr.  ZIEGLER. — I  think  counsel  had  better  be 

sure.  In  my  reply  to  the  answer  of  the  receiver  I 

am  not  sure  I  admitted  they  are  filed. 

Mr.  DUGGAN. — I  want  it  done  now. 

The  COURT. — I  think  the  objection  will  be  over- 

ruled, [136]  because  sufficient  of  the  claims  may 

come  into  the  controversy. 

Mr.  GRIGSBY. — They  are  all  attached  to  the 

complaint. 

The  COURT. — That  doesn't  make  any  difference. 
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Mr.  GRIGSBY. — It  is  admitted  copies  are  at- 
tached to  the  complaint? 

Mr.  RODEN.— Yes,  sir. 

The  COURT. — Well,  there  has  been  no  denial  of 
the  lien  claims  according  to  the  evidence  attached 

to  the  complaint.  I  don't  see  that  they  would  en- 
cumber the  record  very  much  in  case  of  appeal. 

They  may  be  filed  as  an  exhibit. 

(Said  66  lien  claims  were  admitted  as  Exhibit  1 

of  H.  B.  Lampman  and  others.) 

TESTIMONY  OF  SHERMAN  DUGGAN,  ON 
BEHALF  OF  CLAIMANT  H.  B.  LAMP- 
MAN. 

SHERMAN  DUGGAN  was  then  called  as  a  wit- 

ness on  behalf  of  H.  B.  Lampman,  and  being  first 

duly  sworn,  testified  as  follows: 

The  WITNESS.— On  the  sixth  day  of  October, 
1926,  P.  C.  Sanstrom  was  the  bookkeeper  and  in 

charge  of  the  records  of  the  Alaska  Palladium  Com- 
pany. He  so  stated  to  me.  I  asked  him,  as  such 

bookkeeper  to  make  a  detailed  statement  of  the 

amount  of  wages  coming  to  each  of  the  lien  claim- 
ants. He  made  and  gave  to  me  the  paper  which  I 

hold  and  which  I  now  introduce,  or  ask  to  be  intro- 
duced, as  evidence  of  the  amount  due  the  claimants. 

Any  objection?  (Handing  paper  to  Mr.  Roden.) 

Of  course,  as  it  will  show,  he  signed  as  Assistant 
Treasurer. 

Q.  (Mr.  GRIGSBY)  I  will  ask  Mr.  Duggan, 
whether  or  not     [137]     this  includes  all  the  work 
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inchide  all  the  employees  of  the  mine  at  the  time 
it  was  made? 

A.  That  is  what  I  asked  him  to  do,  and  I  assume 
it  does. 

Q.  That  is,  it  includes  the  employees'? 
A.  He  so  stated,  anyway.  There  may  be  a  diver- 

sion in  one  or  two,  but  I  could  not  say  there  is. 

Q.  I  don't  notice  the  name  of  Smith  here,  Mr. 
Duggan.  There  are  two  Smiths  over  there — or 
were  at  that  time,  and  no  Smith  on  the  list  I  can 
find. 

A.  I  don't  see  any. 
Mr.  GRIGSBY.— We  have  no  objection,  of 

course.  I  thought  I  might  get  additional  infor- 
mation. 

Mr.  RODEN. — We  object  as  incompetent.  It  is 

just  a  statement  made  by  a  party  who  was  not  pres- 
ent himself.     It  is  hearsay. 

The  COURT. — It  seems  to  me  the  man  who  made 

the  statement  should  be  subject  to  cross-examination 
on  it. 

Mr.  DUGGAN. — So  far  as  we  are  concerned,  may 
it  please  the  Court,  this  is  an  admission  against 

interest,  by  the  bookkeeper  of  the  defendant  com- 
pany.    How  else  can  we  prove  the  amount  due. 

Mr.  RODEN. — Any  statement  against  interest — 

all  the  more  reason  why  the  statement  is  not  ad- 
missible. 

The  COURT. — A  man  might  write  a  statement 

out,  submit  it  to  you,  with  no  interest  in  the  prop- 
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ei"ty,  and  not  know  whether  it  was  correct  or  iiy<l; 
there  is  no  reference  to  the  original  books. 

Mr.  DUGGAN. — If  I  had  him  here  he  would  have 

to  bring  the  books  and  make  a  statement  like  this; 

that  is  all.     [138]     But  we  cannot  bring  him. 

The  COURT. — Why  didn't  you  summon  the  re- 
ceiver with  the  books? 

Mr.  DUGGAN. — I  don't  know  where  the  books 
are,  or  whether  they  are  correct  and  up  to  date. 
Here  is  a  man  who  makes  a  statement  that  there  is 

a  certain  amount  coming  due.  I  cannot  see  why 

it  is  not  absolutely  admissible.  Who  else  could 

prove  it.  He  signed  it;  it  would  be  good  on  behalf 

of  the  defendant  company;  he  has  signed  it  as  an 

officer  and  it  would  be  admissible  against  interest 

and  binding  on  the  other  parties. 

The  COURT.— That  is  the  trouble.  We  have 

several  parties. 

Mr.  GRIGSBY. — It  is  certainly  binding  on  the 
Alaska  Palladium  Company. 

Mr.  RODEN. — Not  on  the  receiver. 

The  COURT. — No,  not  on  the  receiver. 
Mr.  HOLZHEIMER.— Counsel  states  if  the 

books  were  here  they  might  be  mistaken.  So  might 
the  statement. 

Mr.  DUGGAN. — That  is  the  only  way  we  can 

prove  sixty-six  claims. 
The  COURT. — Have  you  the  books  of  the  cor- 

poration *? 
Mr.  RODEN. — Yes.  They  are  not  balanced. 

We  have  tried  to  balance  them.     There  is  a  dis- 
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crepancy   in   this   statement   and   what   the   books 

show.     From  the  books  it  is  impossible  to  say  what 

several  different  items  were  for.     It  doesn't  show 
what  it  is  for,  in  many  instances. 

The  COURT.— What  have  you  to  say,  Mr.  Zieg- 
ler? 

Mr.  ZIEGrLER. — I  feel  if  the  discrepancy  doesn't 
amount  to  very  much  between  the  figures  of  the 

books  and  the  statement,  I  would  be  willing  to 

waive  objection  to  it  and  consent  that  the  [139] 
amount  is  correct.  Of  course  if  it  is  a  considerable 

amount  I  guess  I  could  not  do  it.  If  Mr.  Roden 
assures  me  it  is  small  I  will  consent  to  it. 

Mr.  RODEN. — There  is  considerable  discrepancy; 

as  high  as  four  hundred  dollars  in  one  or  two  in- 
stances ;  and  small  ones,  about  fifteen  cents  on  which 

we  can  agree,  and  others  where  it  is  twenty-five  dol- 
lars, and  others  where  it  is  several  himdred  dollars. 

Mr.  ZIEGLER. — Do  you  know  the  total  amount? 
Mr.  RODEN.— No. 

The  COURT. — We  will  receive  it,  subject  to  the 
introduction  of  the  books. 

Mr.  DUGrGAN. — In  the  first  place  let  me  call 

the  attention  of  the  Court  to  this  fact, — the  re- 
ceiver is  bound  by  the  acts  of  the  company  is  he  not  ? 

The  COURT. — Not  necessarily  so. 

Mr.  DUGrGAN. — If  my  understanding  of  the 

law — 

The  COURT. — I  don't  care  about  any  long  argu- 
ment. The  only  question  is  whether  this  paper 

vou   introduce   in   evidence   is  binding  on   all  the 
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parties  in  this  consolidated  action.  If  he  was  an 

officer  of  the  company  and  manager  of  the  company 

it  might  bind  the  company  so  far  as  their  interest  is 

concerned,  but  will  it  bind  the  other  party?  I 

cannot  see  how  it  does.  A  man  presents  a  state- 
ment and  gives  it  to  one  of  your  lien  claimants,  and 

states  that  is  the  amount  due.  The  lien  claimant 

also  states  the  amount  due.  It  is  good  evidence, 

but  a  mere  statement  is  no  proof  sufficient  to  go 

before  a  court  of  law  that  all  the  items  are  correct, 

unless  the  man  is  subject  to  cross-examination  by 
other  claimants. 

Mr.  DUGrGAN. — But  assuming  that  to  be  true, 
if  I  perform  labor  for  a  person;  I  bring  action  to 

secure  a  lien  against  [140]  the  property,  and  he 

has  given  me  a  statement  that  there  is  so  much 

due  me;  is  not  that  admissible *? 

The  COURT. — Upon  formal  proof  it  might  be. 

Mr.  DUGGAN. — If  he  made  it  once,  a  hmidred 
times  more  would  not  make  it  better.  Whether  a 

man  performed  labor  we  could  show  in  another  way, 

but  we  desire  to  prove  the  amount  due.  Mr.  Zieg- 

ler  hasn't  raised  the  issue.  There  is  no  question 
in  the  case  but  what  the  labor  was  performed  as 

stated  in  the  complaint.  The  only  question  raised  is 

as  to  certain  of  the  claims,  perhaps  about  forty  or 

forty-five  claims  the  question  is  raised  as  to  the 

actual  amount  due.  Here  is  sixty-six  men  working 
out  there,  and  got  beaten  out  of  their  wages,  so  far. 

I  think  we  have  an  absolutely  legal  admission  here 
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of  the  amount  due.  Here  is  a  statement  supposed 

to  have  been  made  by  this  man  from  the  books. 
How  else  could  he  make  it?  Can  the  receiver  do 

better  by  taking  the  books  himself?  I  cannot  see 

it.  Here  is  a  man  that  kept  the  books.  Now 

there  is  no  issue  in  the  case  disputing  the  fact  that 

the  labor  was  performed.  The  only  question  at  all 
is  the  amount  due  in  certain  cases. 

Mr.  RODEN.— If  the  books  will  show  the  bal- 
ances. 

Mr.  DUG^GAN. — How  do  you  know  they  don't 
balance  ? 

Mr.  RODEN. — Produce  the  books. 

Mr.  DUGGAN. — We  are  not  required  to  do  it. 

Mr.  RODEN.— Prove  the  case. 

Mr.  DUOGAN. — We  prove  it  by  his  own  admis- 
sions. 

Mr.  RODEN. — The  receiver  represents  general 
creditors  also. 

Mr.  DUGGAN. — I  don't  understand  the  receiver 

represents  anybody;  he  is  merely  holding  the  prop- 
erty. 

Mr.  RODEN. — He  represents  the  creditors. 

[141] 

The  COURT. — He  represents  all  the  creditors. 

Mr.  DUG^GAN. — He  only  holds  the  property  as  I 
understand  it. 

The  COURT. — Are  you  going  to  introduce  the 
books  ? 

Mr.  RODEN. — Yes,  if  counsel  desires  he  is  wel- 
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come,  but  so  far  as  this  issue  is  concerned  they  give 
us  no  assistance. 

The  COURT.— I  will  receive  it  subject  to  the  ob- 
jection, and  you  can  go  on  and  prove  the  labor 

claims;  prove  the  labor  was  done.  It  will  be  re- 
ceived and  I  will  pass  upon  it  in  connection  with  the 

books  when  they  are  introduced  in  evidence. 

(Statement  was  admitted  in  evidence  as  Exhibit 

2  of  H.  B.  Lampman  and  others.) 

(Witness  excused.) 

Mr.  DUGGAN. — I  also,  may  it  please  the  Court, 
have  as  proof  of  part  of  the  claims,  a  number  of 

^'hecks  which  were  issued  by  the  Alaska  Palladium 
Company  to  these  claimants,  which  I  held  out  when 

the  statement  here  was  made,  but  which  were  not 

paid,  and  were  returned,  and  these  we  contend 

should  be  added  to  the  statement  as  proof  the 
claims. 

The  COURT. — You  may  present  them.  Let  me 
see  them.  (Checks  handed  Court.)  Just  show  they 

were  for  labor.     Any  objection  f 

Mr.  RODEN. — I  can't  understand  what  they  tend 
to  prove.     What  is  the  use  now  ? 

Mr.  DUGrGAN. — They  complete  the  statement. 
Our  comjjlaint  shows;  we  will  take  the  case  of 

the  Pallab — our  complaint  shows  that — 

Mr.  RODEN. — Your  complaint  shows  five  ninety- 
four. 

Mr.  DUGGAN. — Yes,  and  the  complaint  shows 
$413.14,  and  the  check  added  makes  the  total ;  checks 

outstanding  at  the     [142]     time  of  the  statement 
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but  turned  in  after  the  company  went  fluey ;  and  the 

bookkeeper  has  taken  account  of  the  checks,  but 

not  being  paid  they  are  added  to  the  statement. 

Mr.  RODEN. — We  are  getting  a  good  deal  more 
involved.  None  of  the  checks  cancelled  include 

the  full  amounts  claimed  in  your  lien  claims'? 

Mr.  DUGrGAN. — Yes,  don't  you  understand,  this 
statement  with  the  checks  added,  makes  the  amount 

shown  in  the  complaint. 

Mr.  RODEN.— All  right. 
Mr.  DUGGAN.— Yes— 

The  COURT. — In  other  words,  the  books  show 

the  whole  amount  due  them,  shown  in  the  state- 

ment, because  these  checks  issued — 

Mr.  DUGGAN. — Yes,  because  they  took  credit 
for  the  checks  and  they  were  not  paid. 

Mr.  GRIGSBY. — The  books  would  show  the  same 

amount  in  the  statement,  but  less  than  in  the  books 

and  it  together. 

Mr.  DUGGAN.— The  books  take  credit  for  the 
checks. 

Mr.  RODEN.— No. 

Mr.  DUGGAN.— Yes. 

Mr.  RODEN. — When  Mr.  Shanstrom  made  out 

the  statement  he  took  the  amount  of  outstand- 

ing checks  which  he  knew  had  been  cashed. 

Mr.  DUGGAN. — No,  for  those  issued. 

Mr.  RODEN. — The  books  show  it — only  a  dif- 
ference of  seven  dollars  between  the  full  amount  in 

the  lien  notice,  seven  dollars  difference. 
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Mr.  DUGGAN. — We  have  a  right  to  make  our 

proof;  of  course  if  they  can  show —     [143] 
The  COURT. — You  can  introduce  them  all  as 

one   exhibit. 

(Checks  were  admitted  in  evidence  as  Exhibit 

3  of  H.  B.  Lampman  and  others.) 

Mr.  DUGGAN. — Now,  may  it  please  the  Court, 
we  have  here  several  further  statements  in  addition, 

as  to  the  amount  due,  which  is  included  in  the  com- 

plaint. 

The  COURT.— Let  me  see  those.  (Handed  to 
the  Court.) 

Mr.  DUGGAN. — Necessarily  in  making  up  sixty- 
six  accounts  it  is  not  always  possible  to  get  them 

into  one  statement,  and  they  don't  always  agree. 
The  COURT.— Mr.  Roden,  will  you  look  at  these 

statements'?     (Handing  to  Mr.  Roden.) 
Mr.  RODEN. — It  is  for  the  club;  not  performing 

labor.  I  think  we  object.  They  don't  prove  any- 
thing. The  bookkeeper  makes  a  statement;  it  is 

not  binding  upon  the  receiver  or  anybody  else. 

The  COURT. — I  will  receive  them  subject  to  ob- 
jection, and  will  say  that  this  method  of  proof  is 

very  unsatisfactory  to  the  Court. 

(Further  statements  were  admitted  in  evidence 

and  marked  Exhibit  4  of  H.  B.  Lampman  and 

others.) 

Mr.  DUGGAN.— Call  Oscar  Berg.     [144] 
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TESTIMONY  OF  OSCAR  BERG,  FOR  CLAIM- 
ANT H.  B.  LAMPMAN  AND  OTHERS. 

OSCAR  BERG,  called  as  a  witness  on  behalf 

of  the  claimant  H.  B.  Lampman  and  others,  being 

first  duly  sworn,  testified  as  follows: 

Direct  Eixamination. 

(By  Mr.  DUGGAN.) 

Q.  State  your  name.         A.  Oscar  Berg. 

Q.  Were  you  ever  an  employee  of  the  Alaska 

Palladium  Company  *?        A.  Yes,  sir. 
Q.  When? 
A.  Oh,  I  have  been  working  there  off  and  on  for 

the  last  two  years.  The  last  time  I  worked  there 

was  from  a  date  in  July  until  they  closed  down. 

Q.  When  did  it  close?        A.  The  6th  of  October. 

Q.  What  year?        A.  Nineteen  twenty-six. 
Q.  Were  you  paid  for  your  labor  ?        A.  No. 

Q.  How  much  did  you  have  coming? 
A.  I  had  $697.00. 

Q.  Now,  in  the  statement  which  Mr.  Shanstrom 

made,  how  much  did  that  statement  show,  do  you 
remember  ? 

A.  Well,  the  first  statement  he  give  me  was 

$355.00  and  some  cents. 

Q.  Was  it  complete  ?        A.  No. 

Q.  Did  you  get  a  further  statement  from  him? 
A.  Yes,  sir. 

Q.  I  wiU  show  you  this  (handing  paper).     [145] 

A.  Yes,  that  is  the  same  amoimt  as  I  got. 
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Q.  Should  this  be  added  to  the  statement  f 

A.  Yes,  sir. 

Q.  When  did  you  say  you  began  working  for  him, 

or  for  the  company?        A.  For  which? 

Q.  For   the   company?        A.  Yes. 

Q.  When? 

A.  Oh,  I  can't  exactly  remember  the  day,  it  was 
in  the  latter  part  of  July,  and  I  worked  until  it 
closed  down  the  6th  of  October. 

Q.  Where  is  it — where  is  the  Palladium  Company 
operated?        A.  At  Saltchuck. 

Q.  Where  is  Saltchuck? 

A.  Up  at  the  end  of  Sand  Bay. 

Q.  What  kind  of  a  mine  is  it,  or  was  it? 

A.  Gold  palladium,  and  platinum. 

Q.  Have  they  a  plant  on  the  mine  ? 

A.  Yes,  sir. 

Q.  Just  describe  briefly  the  buildings,  improve- 
ments, and  so  forth,  on  the  mine. 

A.  Well,  they  have  got  a  mill  there. 

Q.  They  have  a  mill. 

The  COURT.— He  said  there  is  a  mill. 
A.  Yes. 

Q.  Is  that  mill  at  the  mine  or  at  some  distance? 
A.  It  is  a  distance  from  the  mine. 

Q.  How  far? 

A.  I  cannot  exactly  tell  how  far  it  is ;  it  would  be 

about  [146]  eight  or  nine  hundred  feet,  I 

imagine. 

Q.  Is  the  mill  connected  by  the  mine  with  a  road 
or  track? 
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A.  With  a  road,  it  connects  it  to  it. 

Q.  Do  they  operate  cars  between  the  mine  and 

the  mill  ?        A.  Yes,  sir. 

Q.  (The  COURT.)     What  kind  of  a  road  is  that  ? 
A.  Railroad. 

Q.  (The  COURT.)     Tramway,  you  mean? 

A.  Yes,  sir. 

Q.  (Mr.  DUGGAN.)  Did  you  ever  see  a  loco- 
motive there? 

A.  Yes. 

Q.  What  was  that  used  for? 

A.  Hauling  ore  out  of  the  mine. 

Q.  Was  it  used  for  carrying  miners  back  and 
forth  between  the  mill  and  the  mine  ? 

A.  Yes,  of  course,  every  day. 

Q.  At  any  time  while  you  were  working  there  did 

you  ever  see  any  notice  of  any  kind  on  that  loco- 
motive?       A.  No,  none  whatever. 

Q.  Do  you  remember  who  operated  the  locomo- 
tive? 

A.  This  fellow,  during  the  time  I  was  there,  Boyd 

Ausman — 

Qi.  What  were  you  doing  there? 
A.  Mining;  working  in  the  mine. 

Q.  What  was  the  nature  of  your  work? 
A.  Drift. 

Q.  Drift?        A.  Yes. 

Q.  When  did  you  stop  working  ? 

A.  I  stopped  the  5th  of  October. 

Q.  Did  the  mine  close  at  that  time?     [147] 
A.  Yes. 
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Qi.  How  much  did  you  say  you  had  coming,  al- 
together?       A.  $697.00. 

Q.  Have  you  been  paid  that  amounts 
A.  I  have  made  it. 

Q.  You  have  been  paid?        A.  No. 

Q.  Or  any  part  of  it?        A.  No. 

Q.  Did  you  file  a  lien  in  this  case?        A.  Yes. 

Mr.  DUOGAN.— May  it  please  the  Court,  if  re- 
quired, I  can  prove  by  Mr.  Olson,  the  nature  of  the 

work  these  claimants  were  doing. 

Mr.  RODEN.— You  mean  by  Mr.  Berg? 

Mr.  DUOGAN.— Yes. 

Mr.  RODEN.— We  don't  object.     We  admit  the 
men  were  laboring  around  there  in  the  mine. 

Q.  Did  you  ever  see  a  Ford  truck  out  there? 
A.  Yes. 

Q.  What  was  it  used  for. 

Q.  It  was  used  for  general  hauling  around  the 

mine,  from  the  beach  up  to  the  mine — like  dyna- 
mite. 

Q.  This  tram  road — was  there  a  road  for  autos, 
and  so  forth?        A.  Yes. 

Q'.  Between  the  mine  and — 
A.  And  the  beach,  yes. 

Q.  —and  the  mill?        A.  Yes. 

Q.  That  was  used  in  working  the  mine,  wasn't  it? 
[148]         A.  Yes,  sure. 

Q.  Carrjdng  supplies  ?        A.  Yes. 

Q.  Back  and  forth?        A.  Yes. 

Q.  And  during — was  it  during  the  time  that  was 
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being   used  was   Mr.    Chilberg   there,   J.   E.    Chil- 
berg?        A.  Yes,  sir. 

Q.  What  was  his  relationship  to  this  company? 

A.  He  was  manager  of  it. 

Q.  He  was  the  president,  was  he  not?        A.  Yes. 

Q.  And  he  knew  at  the  time — do  you  know 
whether  or  not  he  knew  this  truck  was  being  used 
in  the  work  at  the  mine? 

A.  Well,  he  couldn't  help  himself.  He  seen  it 
used  every  day. 

Q.  Was  it  being  used  about  the  mine  the  same  as 

other  machinery  that  belonged  to  the  mine? 

A.  Yes,  sir,  it  was  used  for  hauling  stuff  up  to 

the  mine,  different  times,  anything  broke  down  they 

would  haul  it  down  to  the  beach  with  it  again. 

Q.  Are  you  familiar  with  the  two  engines,  that 

were  used  in  the  mill — gas  engines,  or  Diesel 

engines,  two  hmidred  horse-power  and  one  hundred 

horse-power,  both  from  Fairbanks  Morse? 
A.  That  is  the  make  of  them,  they  were  installing 

the  last  one  of  them  when  I  was  working  there. 

Q.  That  was  the  last?        A.  Yes.     [149] 

Q.  (The  COURT.)     When  was  that,  in  June? 

A.  Yes,  sir. 

Q.  (The  COURT.)     Nineteen  twenty-six? 
A.  Yes,  sir. 

Q.  (Mr.  DUGrGAN.)  And  when  was  the  first  one 

installed,  Oscar? 
A.  I  could  not  absolutely  tell  you. 

Q.  When  did  you  first  see  it  there? 
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A.  In  1926,  the  first  time. 

Q.  What  time?        A.  In  the  spring. 

Q.  Sir?        A.  In  the  spring. 

Q'.  In  the  spring  of  1926?        A.  Yes,  sir. 

Q.  Are  those  engines  installed  in  the  mill? 

A.  Yes,  sir. 

Q.  And  were  they  used  in  connection  with  the 

mining,  reducing  ore,  and  so  forth?        A.  Yes,  sir. 

Q.  Connected  up,  were  they  ?        A.  Yes,  sir. 

Q.  Running  the  compressor?        A.  Yes,  sir. 

Q.  Furnished  the  power?        A.  Yes,  sir. 

Q.  Were  they  attached  to  the  foundation,  to  the 

ground?        A.  Yes,  sir. 

Ql  (The   COURT.)     What  kind? 
A.  Cement  foundation. 

Mr.  DUGGAN.— I  think  that  is  all.     [150] 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  This  $697  which  you  have  coming  now,  does 

it  represent  anything  you  got  in  the  Club? 

A.  No,  that  is  all  the  claim.  The  Club  was  taken 

off.     I  have  it  actually  coming. 

Q.  For  labor?        A.  Yes,  sir. 

Q.  Not  for  anything  else?        A.  No. 

Q.   (The  COURT.)     Labor  by  you? 
A.  Yes. 

Q.   (Mr.  RODEN.)     From  what  time? 

A.  In  July, — I  could  not  exactly  say  the  date  in 
July,  up  until  she  closed  down  the  6th  of  October. 
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Q.  When   you   left    over   there,    Mr.    Berg,   you 

stayed  there  a  few  days  longer,  didn't  you? 
A.  Well,  I  stayed  there  a  couple  of  days,  and 

made  a  trip  into  town  to  find  out  about  wages. 

Q.  What  is  the  fare  from  Saltchuck? 

A.  Five  dollars,  I  guess. 

Q.  What  is  that?        A.  Five  dollars 

Q.  You  made  the  return  trip!        A.  Yes. 

Q.  That   is   what   the   company   used   to   charge 

regularly?        A,  Yes. 

Q.  You  made  it?        A.  Yes. 

Q.  And  what  was  the  regular  charge  for  board 

over  there?     [151] 

A.  We   were   getting   so   much   a   day   and   free 
board. 

Q.  What  did  they  charge  for  board,  twelve  and 

a  quarter,  didn't  they? 
A.  Twelve  and  a  quarter,  I  believe. 

Q.  You  stayed  there  five  days  after  the  mine  shut 

down,  didn't  you? 
A.  No,  I  was  in  town  here,  and  went  back  out 

and  in  the  next  day. 

Q.  How  many  days  did  you  stay  at  the  mine 
after  it  shut  down? 

A.  I  think  I  went  in  the  next  day. 

Q.  You  stayed  how  long  in  town? 

A.  Well,  overnight,  and  back  next  day. 

Q.  Gone  practically  two  days?        A.  Yes,  sir. 

Q.  How  many  did  you  stay  that  time? 

A.  Only  a  day  after  we  came  out. 
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Q.  And  while  you  were  here  in  town  did  you 
board  on  the  boat?        A.  No. 

Mr.  RODEN.— All  right ;  that  is  all. 

Cross-examination. 

(By  Mr.  ZIEGLER.) 

Q.  When  was  the  engine  installed  over  there? 

A.  I  don't  know  when  the  two  hundred  was  in- 
stalled.    I  wasn't  there. 

Q.  You  were  not  there  when  it  was  put  in? 

A.  No;  not  the  first  one;  but  I  had  been  work- 

ing before  they  put  it  in,  but  went  out  in  June,  and 

was  doing  assessment  work  for  Mr.  Poole  on  ad- 

joining property  then. 

Q.  In  June?     [152]         A.  Yes,  in  1926. 

Q.  In  June,  1926 ;  and  you  went  to  work  there  in 

July?        A.  Yes,  sir. 

Q.  Last  year?        A.  Yes,  sir. 

Q.  How  much  did  you  get  a  day? 

A.  Four  and  a  half  a  day  working  for  the  com- 

pany, and  then  I  had  a  contract  outside  that,  with 

a  limit  of  not  more  than  ten  dollars  a  day. 

Q.  You  were  a  contractor  in  the  underground? 
A.  Yes,  sir. 

Q.  Your  total  earnings  from  July — what  time  in 
July  did  you  start  in? 

A.  I  cannot  recall  the  day,  but  the  latter  part  of 
July. 

Q.  The  latter  part  of  July — from  there  to  the 
first  of  October?        A.  Yes,  sir. 

Q.  That  would  be  thirty  days  in  August,  thirty 
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days  in  September,  sixty  days,  about  seventy  days, 

is  that  correct*?        A.  It  would  be  more  than  that. 

Q.  The  'Matter  part  of  July" — what  do  you  mean 
by  that — what  time  in  July? 

A.  I  could  not  say  what  time  it  was. 

Q.  Well,  would  it  be  as  much  as  eighty  days'? 
What  I  want  to  find  out — I  want  to  know  how  much 

time  you  put  in  there,  so  as  to  arrive  at  how  you 

earned  $697.         A.  Well,  the  books  will  show  it. 

Q.  You  think  it  is  in  the  books?  A.  Yes,  sir. 

[153] 

Mr.  ZIEGLER.— All  right. 

Recross-examination. 

(By  Mr.  RODEN.) 

Q.  As  a  matter  of  fact,  you  had  been  employed 

by  the  company  before  July?        A.  Yes,  sir. 

Q.  There  was  a  balance  due  you? 

A.  No ;  I  was  paid  off  the  last  time  I  worked  for 
them. 

Q.  All  this  money,  this — did  you  get  any  pay 
there  all  during  that  time? 

A.  Yes,  I  drawed  $50. 

Q.  Fifty  dollars.  So  the  balance,  the  $697,  plus 

$50,  would  be  $747,  which  was  earned  by  you  be- 
tween July  and  the  6th  of  October?        A.  Yes. 

Recross-examination. 

(By  Mr.  ZIEGLER.) 

Q.  Those  engines  you  say  were  set  in  concrete? 
A.  Yes,  sir. 
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Q.  Set  or  bolted? 

A.  Put  on  concrete;  concrete  foundation. 

Q.  Do  you  know  whether  they  were  bolted  in  the 
concrete  ? 

A.  No,  but  I  walked  through  and  seen  it. 

Q.  In  the  mill  or  outside? 

A.  No,  in  the  mill.     [154] 

Recross-examination. 

(By  Mr.  RODEN.) 

Q.  The  bolts  are  in  the  concrete? 

A.  I  don't  know,  but  I  see  it  is  a  concrete  founda- 

tion, that  is  all  I  know  about  it.  I  wasn't  there 
when  it  was  put  in,  I  mean  the  foundation.  I  was 

working  up  in  the  mine. 

Q.  You  haven't  noticed  how  the  engine  is  bolted 
to  the  concrete  foundation? 

The  COURT. — The  engine  on  the  concrete 
foundation  would  be  laid  on  the  concrete. 

Mr.  ZIEGLER. — I  know,  but  sometimes  they  are 
laid  solid. 

The  COURT. — It  makes  no  difference  one  way  or 
the  other. 

Mr.  RODEN.— That  is  all. 

Cross-examination. 

(By  Mr.  HOLZHEIMER.) 

Q.  What  is  your  capacity?        A.  Miner. 

Q.  Counsel  asked  you  if  you  had  seen  the  elec- 
tric engine  or  electric  mule?        A.  Yes. 

Q.  You  ride  back  and  forth? 

A.  Quite  often,  and  out  to  the  portal  tunnel. 
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Q.  How  often  in  a  day  did  you  see  it? 

A.  In  the  time  I  was  working  there,  a  good  many 
times. 

Q.  Did  you  particularly  notice  it  or  just  go  casu- 
ally by  it? 

A.  Well,  I  didn't  notice  no  kind  of  them,  or  es- 
pecially, [155]  but  I  was  going  in  there  and  out, 

to  put  powder  on;  it  was  too  far  to  pack  it,  and  I 
went  forth  and  back. 

Q.  Did  you  ever  hear  anyone  say  it  belonged  to 

the  company  or  someone  else? 

A.  No;  I  thought  it  belonged  to  the  company. 

Q.  Did  you  ever  hear  anyone  say  it  belonged  to 
Mr.  Schumaker? 

A.  I  understood  in  the  company. 

Q.  Did  you  understand  they  owned  it? 

A.  No,  I  always  thought  it  belonged  to  the  com- 

pany. 

Q.  Why  did  you  answer  the  question  you  under- 
stood they  belonged  to  the  company? 

A.  I  always  thought  so. 

Q.  You  thought  they  might  have  owned  it? 

A.  No,  I  mean  I  thought  there  was  no  question. 

Q.  What  put  it  in  your  mind  that  you  answered 

they  belonged  to  the  company.  You  had  some 

knowledge,  didn't  you? 
A.  No;  I  mean  there  was  no  question  about  it, 

that  it  would  not  be. 

Q.  You  never  saw  a  notice  posted  on  the  side  of 

the  engine  that  they  claimed  ownership  of  that  en- 

gine, that  was  painted  on  that  name?        A.  Yes. 
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Q.  (The  COURT.)     What? 

A.  The  company  name  on  it.  ■ 
Q.  (The  COURT.)     What  company? 

A.  I  cannot  give  just  the  name  on  it. 

Q.  What  did  you  say  you  saw  painted  on  there  ? 

A.  Either  "Alaska  Palladium"  or  some  name  on 

it,  Alaska  Palladium,  I  think.     [156*] 
Q.  (The  COURT.)  Now,  Ole,  you  say  you 

earned  $747  between  the  middle  of  July  and  the 

6th  of  October,  and  you  were  getting  wages  of  four 

and  a  half  a  day  and  board? 

A.  No,  part  of  the  time  I  was  getting  wages,  and 

part  of  the  time  contracting. 

Q.  What  is  the  nature  of  the  contract  you  had? 

A.  I  had  seven  and  a  half,  and  then  I  paid  pow- 
der out  of  that. 

Q.  You  had  seven  and  a  half,  and  paid  powder 

out  of  that?        A.  Yes,  sir. 

Q.  Are  you  willing  to  take  what  the  books  show 

on  that  as  to  what  you  earned,  debits  for  powder? 

A.  Sure,  I  am  willing. 

The  COURT.— Veiy  well. 

Mr.  HOLZHEIMER.— That  is  all. 

Cross-examination. 

(By  Mr.  GRIGSBY.) 

Mr.  GRIGSBY. — I  will  ask  permission  to  ask  a 
few  questions  regarding  the  suit  filed  by  Smith  and 

others  against  the  Alaska  Palladium,  for  the  pur- 

pose of  proving  the  claimants'  labors  on  the  prop- 
erty at  the  time  they  worked. 
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The  COURT. — You  want  to  introduce  him  as 

your  own  witness? 

Mr.  GRIGSBY.— Yes. 

The  COURT.— You  may  do  so. 

Q.  (Mr.  GRIGSBY.)  While  you  were  working 

there  did  you  know  a  man  named  Charles  Smith? 
A.  Charles  Smith? 

Q.  Yes.  Did  you  know  a  man  named  George 

Smith?     [157]         A.  Yes. 

Q.  What  capacity  did  he  work  at? 

A.  Engineer. 

Q.  In  the  mill?        A.  Yes,  sir. 

Q.  Was  he  working  there  October  6th? 
A.  Yes,  sir. 

Q.  When  the  mine  shut  down?        A.  Yes,  sir. 

Q.  Did  he  continue  to  work  there  some  time  after 
that?        A.  Yes,  sir. 

Q.  You  don't  know  how  long,  do  you?        A.  No. 
Q.  Was  he  working  there  all  the  time  you  were? 

A.  He  was  working  there  from  July  on.  He  laid 

off  a  couple  of  weeks  for  some  misunderstanding 

between  him  and  another  engineer. 

Q.  With  that  exception  was  he  working  there  all 

the  time  you  were  there? 

A.  I  think  so;  I  always  worked  in  the  mine  so  I 

didn't  keep  track  of  what  time  he  did  work,  but 
I  know  about  two  weeks. 

Q.  Of  course;  I  just  want  to  know  he  was  there 

while  you  were  there.        A.  Yes. 

Q.  Did  you  know  D.  F.  Butler?        A.  Butler? 

Q.  A  man  named  Butler. 
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A.  No,  I  don't  think  so. 

Q.  ̂ 'Rastus,"  they  called  him.         A.  Sir?     [158] 
Q.  Rastus  Butler.        A.  No. 

Q.  Kentuck,  did  you  know  him? 

A.  No,  but  I  heard  the  name  some,  working 
around  the  mill. 

Q.  Did  you  know  J.  M.  Carson? 

A.  No,  I  don't  know  if  I  did. 
Q.  Did  you  know  Andrew  Johnson? 

A.  Yes,   I  know  him. 

Q.  Working  while  you  were  there?        A.  Yes. 

Q.  In  what  capacity?        A.  In  the  mill. 

Q.  A  millman?        A.  Yes. 

Q.  Do  you  know  what  he  did?        A.  No. 

Q.  Do  you  know  Chris  Pettish? 

A.  Yes,  Pettrick? 

Q.  Yes.         A.  He  worked  in  the  mill. 

Q.  A  millman;  that  is  all. 

(Witness  excused.)     [159] 

TESTIMONY  OF  OLAP  JOHANSON,  FOR 
CLAIMANTS  H.  B.  LAMPMAN  AND 
OTHERS. 

OLAF  JOHANSON,  called  as  a  witness  on  be- 
half of  the  claimants  H.  B.  Lampman  and  others, 

being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUGGAN.) 

Q.  What  is  your  name,  Olaf  ? 
A.  Olaf  Johanson. 
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Q.  You  work  at  the  Alaska  Palladium  Company'? 
A.  Yes. 

Q.  Were  you  working  there  in  1926?        A.  Yes. 

Q.  When  did  you  begin  w^ork  there,  Mr.  Johan- 
son?       A.  I  began  the  third  of  August,  1925. 

Q.  The  third  of  August,  1925.  When  did  you 

stop  work?        A.  The  sixth  of  October,  1926. 

Q.  Now,  Mr.  Johanson,  I  call  your  attention  to 

a  statement  here,  that  there  was  $180.81,  due  you — 
A.  Yes,  sir. 

Q.  How  much — and  you  claim  how  much  have 

you  made  claim  for  here?        A.  Four-fifty. 

Q.  And  what  is  the  remainder  above  one-eighty, 

how  is  it  represented?  That  is,  this  one-eighty 
was  coming  to  you? 

A.  It  is  all  he  gave  me  a  statement  for  but  I 

have  four-fifty  coming,  including  that  check. 

Q.  Yes,  a  check  was  given  to  you,  was  it? 
A.  Yes. 

Q.  That  was  $250? 
A.  Two  hundred  dollar  check. 

Q.  Is  that  the  check  (showing  check)  ?     [160] 
A.  No. 

Q.  There  are  two  Olaf  Johansons,  were  there 

not?        A.  Yes,  I  think  there  were. 

Q.  Is  that  the  check  (showing  another  check)  ? 

A.  That  is  the  check,  yes. 

The  COURT. — That  was — how  much  was  the  to- 
tal? 

Mr.  DUGOAN.— One-eighty. 
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The  COURT.— That  is  $380.  Do  you  want  to 
introduce  it  in  evidence? 

Mr.  DUGGrAN.— It  is  already  in. 
Q.  At  the  time  this  statement  was  given  you  had 

the  check  heem  returned  as  not  paid? 

A.  No,  not  yet. 

Q.  You  got  this  after  the  statement  was  made? 
A.  Yes. 

The  COURT.— Just  mark  it  ''C-1"  or  '^2,"  so 
it  can  be  separated  from  the  others,  or  whatever 
the  number  is. 

The  CLERK.— Exhibit  3. 

The  COURT.— "3-C"  or  "3-A." 

(Check  so  marked.) 

Q.  Mr.  Johanson,  did  you  work  there  continu- 
ously from  the  time  you  began  there  in  1925  until 

the  mine  finally  closed  down? 

A.  Yes,  sir;  I  worked  a  month  and  a  half  in 
town. 

Q.  Outside  of  that  continuously?        A.  Yes. 

Q.  How  much  does  the  company  owe  you  now? 

A.  Four  hundred  and  fifty  dollars,  or  six-fifty, 
including  the  check.     [161] 

Q.  Has  that  been  paid,  or  any  part  of  it? 
A.  Few  dollars  once  in  a  while. 

Q.  But  this  amount?        A.  No. 

Q.  They  haven't  paid  it?        A.  No. 
Q.  What  kind  of  work  were  you  doing? 

A.  Working  in  the  crusher  down  in  the  mill. 

Q.  How  far  is  the  mill  from  the  mine? 
A.  About  six  or  seven  hundred  feet. 



178  Fairhanks-Morse  &  Company  v$. 

(Testimony  of  Olaf  Johanson.) 

Q.  Did  you  see  an  electric  locomotive  at  the  mine  ? 

A.  Yes,  sir. 

Q.  When  was  that  brought  there,  do  you  recall, 
Mr.  Johanson? 

A.  It  was  in  the  fall  of  1926—1925. 

Q.  In  the  fall  of  1925?        A.  Yes,  sir. 

Q.  Were  you  there  when  it  came  there? 

A.  Yes,  I  was. 

Q.  Do  you  remember  when  it  came? 

A.  Yes,  sir. 

Q.  Did  you  ever  ride  on  it?        A.  Yes,  sir. 

Q.  You  had  occasion  to  ride  back  and  forth  on  it, 

did  you  ?        A.  Yes,  sir. 

Q.  Did  you  at  any  time  after  it  was  brought 

there    see  any  notice  on  it?        A.  No,  sir. 

Q.  Of  any  kind, — saying  the  owner  of  the  loco- 
motive would  not  be  responsible  for  wages? 

A.  No,  sir.     [162] 

Q.  Anything  to  that  effect?        A.  No,  sir. 

Q.  No  notice  you  ever  saw  ?        A.  No,  sir. 

Q.  You  say  you  were  working  in  the  mill? 
A.  Yes,  sir. 

Q.  You  know  where  those  two  large  engines  were, 

do  you?        A.  Yes,  sir. 

Q.  The  two  hundred?        A.  Yes,  sir. 

Q.  Do  you  know  where  it  was  installed? 
A.  It  was  installed  before  I  came  out  the  3d  of 

August,  I  had  been  there  about  a  month  or  two. 

Q.  August  when? 

A.  Nineteen  twenty-five,  that  two  hundred. 
Q.  It  was  installed  before  you  went  out  ? 
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A.  Yes,  sir. 

Q.  It  was  working  when  you  went  there  in  1925? 

A.  Yes,  sir. 

Q.  Was  it  attached  to  the  foundation? 

A.  Yes,  sir. 

Q.  Solid,  bolted  to  the  concrete  foundation? 

A.  Yes,  sir. 

Q.  Has  it  been  attached  there  ever  since? 

A.  Yes,  sir. 

Q.  Been  there  ever  since?        A.  Yes,  sir. 

Q.  It  is  there  now,  is  it?        A.  Yes,  sir. 

Q.  When  you  were  last  there?     [163] 

A.  Yes,  sir. 

Q.  Is  it  connected  by  wires  to  the  electric  plant? 

A.  Yes,  sir. 

Q.  And  what  is  it  used  for? 

A.  For  pumping — running  the  pump  and  com- 

pressor. 
Q.  Running  the  pump  and  compressor? 
A.  Yes,  sir. 

Q.  Do  you  know  what  kind  of  an  engine  it  is  ? 

A.  It  is — 

Q.  What  make? 
A.  Fairbanks  Morse,  Diesel  engine. 

Q.  What  power? 

A.  Horse-power, — I  don't  know;  two  hundred. 
Q.  Do  you  know  about  another,  installed  out 

there  in  1926,  last  year  ?        A.  Yes,  one  hundred. 

Q.  That  was  in  near  where  you  were  working, 

was  it?        A.  Yes,  sir. 

Q.  Attached  to   a   foundation  ?        A.  Yes,   sir. 
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Q.  How? 
A.  Solid  concrete  foundation,  bolted  to  it. 

Q.  Bolted  to  it?        A.  Yes. 

Q.  Would  it  be  possible  to  use  those  engines  un- 
der power,  Mr.  Johanson,  without  having  them 

firmly  bolted  down?        A.  No,  you  couldn't. 
Q.  If  set  in  gravel  even,  they  would  have  to  be 

bolted? 

A.  They  would  have  to  be ;  four  or  six  solid  bolts. 

Q.  Do  they  vibrate  a  great  deal  when  working? 

[164]        A.  Yes,  sir. 

Q.  When  was  that  hundred  horse-power  installed, 
do  you  remember  ? 

A.  It  was  installed  the  20th  of  June,  1926. 

Q.  The  20th  of  June,  1926?        A.  Yes,  sir. 

Q;.  And  from  the  time  it  was  installed  was  it  used 

in  connection  with  the  mill?        A.  Every  day. 

Q.  What  did  they  furnish  power  for? 

A.  Furnished  for  the  compressor  plant  and  the 

light? 

Q.  What? 
A.  For  the  compressor  plant  and  light. 

Q.  Was  it  used  practically  all  the  while  when  the 

mine  was  running?        A.  Yes,  sir. 

Q.  The  other  engine  was  used  all  the  time  the 

mine  was  running?        A.  Yes,  sir. 

Q.  That  was  a  new  engine,  that  100,  was  it? 
A.  Brand  new. 

Q.  What  make  was  it? 

A.  Fairbanks-Morse,  too. 
Q.  Did  you  see  a  Ford  truck  there  at  the  mine  ? 
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A.  Yes,  I  see  it  every  day. 

Q.  What  was  it  used  for  Mr. — 
A.  That  was  used  to  carry  stuff  to  the  mill  and 

mine  and  down  to  the  dock. 

Q.  There  was  a  roadway  from  the  mine  to  the 

mill?        A.  Yes,  sir.     [165] 

Q.  And  down  to  the  shore,  was  there  not? 

A.  Yes,  sir. 

Q.  Any  notice  ever  posted  on  that?        A.  No. 

Q.  Ever  see  any  ?        A.  No. 

Q.  That  was  just  for  general  utility  hauling,  was 

it,  back  and  forth?        A.  Yes,  sir. 

Q.  Did  you  ever  know  when  you  were  out  there, 

or  hear,  that  Mr.  Chilberg  claimed  to  own  it  per- 
sonally?       A.  No,  sir. 

Q.  You  never  heard  anything  about  it? 
A.  No,  sir. 

Q.  You  assumed  it  belonged,  with  the  rest  of  the 

machinery,  to  the  mine?        A.  Yes,  sir. 

Mr.  DUGGAN.— I  think  that  is  all. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  How  much  did  you  say  you  have  coming  now  ? 

A.  I  got  six-fifty,  including  the  check. 

Q.  Six-fifty  including  the  check? 
A.  Yes,  sir. 

Q.  When  you  made  out  the  lien  notice  how  much 

were  you  asking  in  the  lien  notice? 
A.  Mr.  Shanstrom  gave  me  only  one  hundred  and 

eighty  and  I  told  him  it  was  a  mistake. 
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Q.  You  made  it  two  hmidred  more,  didn't  you, 
for  the  check?     [166] 

A.  Well,  $450  besides  the  check. 

Q.  How  much  was  the  check  *? 
A,  Two  hundred  dollars. 

Q.  Two  hundred  dollars?        A.  Yes,  sir. 

Q.  And  $450  besides?        A.  Yes,  sir. 

Q.  How  much  w^as  for  the  Club? 
A.  None  for  the  Club. 

Q.  Didn't  you  have  a  claim  in  the  Club  for  $179 
charged  in  the  $650?        A.  No. 

Q.  Did  you  ever  earn  money  in  the  Club? 
A.  No. 

Q.  Not  a  dollar? 

A.  I  would  not  say  not  a  dollar,  but  not  much,  I 

won  some — 

Q.  How  did  they  pay  you  for  money  made  at  the 

Club  ?        A.I  didn  't  make  any. 
Q.  You  just  told  us  you  won  from  somebody, 

some  money,  didn't  you,  playing  cards.  You  won 
some  money  from  somebody;  and  get  credit  from 

what  you  win,  in  the  books  of  the  company  and  the 

man  from  whom  you  win  is  charged  with  it? 

A.  I  wasn't  winning,  I  was  losing. 

Q.  You  always  were  losing?        A.  Yes. 

Q.  Never  made  a  dollar?        A.  No. 

Q.  Well,  how  do  you  explain  the  books  show  you 

have  $179  to  your  credit  in  the  Club?     [167] 

A.  I  don't  know  exactly  how  it  is. 
Q.  A  mistake  in  the  books,  is  it? 
A.  It  must  be. 
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Q.  Mr.  Shanstrom  kept  the  books,  didn't  he? 
Mr.  DUGGAN. — There  is  two  Olaf  Johansons. 

Mr.  RODEN. — Two  Olaf  Johansons,  and  two 
Olaf  Johnsons. 

Q.  You  are  the  one  with  the  $200  check'? 
The  COURT. — Answer  yes  or  no. 
Q.  You  are  the  one  with  the  |200  check? 
A.  Yes. 

Q.  You  had  no  account  in  the  Club  ?        A.  No. 

Q.  Do  you  know  whether  the  other  one  had? 

A.  No,  I  don't  know  whether  he  did  or  not. 
Q.  You  stayed  there  about  five  days  longer  after 

they  closed  down,  didn't  you?        A.  Yes. 
Q.  You  should  pay  the  company  board  for  the 

time,  shouldn't  you?        A.  Yes. 
Q.  Did  you  give  them  credit  for  it? 

A.  Yes,  sir. 

Redirect  Examination. 

(By  Mr.  DUGGAN.) 

Q.  Did  you  do  any  work  there  after  that? 
A.  No. 

Q.  To  straighten  this  out — here  is  Olaf  Johan- 

son's  check  for  $250.     That  isn't  yours?     [168] 
A.  No. 

Q.  Is  this  yours,  for  $75?        A.  No. 

Mr.  RODEN. — Those  are  Johnson's  checks,  not 

Johanson's. 
Mr.  DUGGAN.— How  is  that? 

Mr.  RODEN. — Those  are  Johnson's  checks,  not 

Johanson's. 
Q.  You  are  the  $200  man? 
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A.  Yes,  I  have  the  check  for  $200. 

The  COURT. — What  is  the  amount  shown  by  the 
books  ? 

Mr.  RODEN.— We  are  willing  to  give  him  $15. 
The  COURT.— Fifteen  dollars? 

Mr.  RODEN.— Yes. 

The    COURT.  — Two   hundred   fifty   instead   of 

$650? 
Mr.  RODEN.— Yes.  He  is  charged  with  that 

much  but  gets  $179. 

The  COURT.— That  is  the  other  one. 

Mr.  RODEN. — The  other  has  nothing,  according 
to  the  books. 

The  COURT.— Where  is  the  bookkeeper? 

Mr.  ZIEGrLER. — Way  down  in  Wyoming,  your 
Honor,  where  there  is  not  even  a  postoffice. 

Mr.  DUGGAN.— I  think  that  is  all. 

The  COURT.— That  is  all. 

(Witness  excused.) 

Mr.  DUGGrAN. — May  it  please  the  Court,  there 
are  a  couple  of  other  witnesses  that  we  have,  but 

they  could  not  come  to-day.     [169] 
The  COURT.— You  will  get  them? 

Mr.  DUGGAN. — Yes,  one:  maybe  two. 

The  COURT.— Is  that  all? 

Mr.  DUGGAN.— That  is  all. 

Mr.  HOLZHEIMER.— That  is  all. 

Mr.  DUGGAN. — That  is  all  we  have  at  this  time. 

Mr.  GORE. — Do  counsel  intend  to  close  the  case 

to-morrow  ? 
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Mr.  DUGGAN. — I  think  we  will  probably  put  in 
all  the  evidence  we  have. 

Mr.  GRIGSBY.— May  I  ask  the  last  witness  one 
or  two  questions  for  my  witness  ? 

The  COURT.— Yes. 

OLAF  JOHANSON,  recalled,  testified  further  as 
follows : 

Direct  Examination. 

(By  Mr.  GRIGSBY.) 

Q.  I  will  ask  you,  Mr.  Johanson,  if  you  know  the 

Smith  boys  over  there,  Charles  and  George? 
A.  Yes. 

Q.  What   was   George    Smith   doing? 

A.  Engineer. 

Q.  And  Charles  was  working  around  the  mill? 

A.  Yes,  sometimes  mill  man  and  sometimes  long- 
shoring. 

Q.  In  connection  with  mining  work? 
A.  Yes. 

Q.  Getting  supplies  for  the  mine? 
A.  Yes.         [170] 

Q.  Working  there  up  until  the  first  of  October? 
A.  Not  Charles. 

Q.  When  did  he  quit? 

A.  He  got  canned  about  a  month  before. 

Q.  He  was  working  there  in  July,  and  August 

and  September? 

A.  Yes;  I  don't  think  September,  but  August. 
Q.  When  was  he  canned? 

A.  I  don't  know. 
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Q.  It  was  Charles  that  was  let  out,  was  it? 
A.  Yes. 

Q.  You  knew  Carlson,  did  you?        A.  No. 

Q.  Or  Arthur  Johnson?        A.  Yes. 

Q.  What  was  he  working  at? 
A.  In  the  mill. 

Q.  Do  you  know  how  long  he  worked  there? 

A.  Yes,  he  was  working  there  from  1925,  the  first 

part  of  August,  to  the  first  part  of  September,  1926. 

Mr.  GRIGSBY.— That  is  all. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  Do  you  know  when  George  Smith  started 

working?        A.  No. 

Q.  Do  you  know  exactly  when  he  quit  ?        A.  No. 

Q.  Do  you  know  he  filed  two  liens  for  the  same 
claim?        A.  No. 

Q.  Do  you  know  how  much  money  he  had  com- 
ing?    [171]         A.  No. 

Mr.  RODEN.— That  is  all. 

(Witness  excused.) 

The  COURT.— Is  that  all.  Gentlemen? 
Mr.  GRIGSBY. — I  have  a  witness  here  who  hired 

all  the  laborers  and  sent  them  out  there.  If  you 

would  consider  it  valuable — 

Mr.  RODEN. — Yes;  we  don't  deny  that;  we  ad- 
mit all  these  men. 

The  COURT.— Let  it  be  admitted. 

Mr.  ZIEGLER.— Except  Shanstrom. 

Mr.  GRIGSBY.— Mr.  Cole,  will  you  take  the 
stand? 
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TESTIMONY  OF  JOHN  COLE,  FOR  CLAIM- 
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JOHN  COLE,  called  as  a  witness  on  behalf  of 

Chas.  Smith  and  others,  being  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination. 

(By  Mr.  GRIGSBY.) 

Q.  What   is   your   name? 
A.  John  Cole. 

Q.  Do  you  know  D.  J.  Butler,  J.  M.  Carlson,  An- 
drew Johnson,  Max  Pettrick?        A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  had  any  business  with 

them,  in  reference  to  employing  them,  with  Mr. 

Chilberg,  on  the  mine? 
A.  I  hired  them  and  sent  them  over  there. 

Q.  At  whose  request  ?     [172] 

A.  Mr.  Chilberg 's. 

Q.  For  what  purpose — to  do  what  kind  of  work? 
A.  Well,  either  common  labor  outside,  and  some 

mining,  and  some  is  millmen. 

Q.  And  do  you  remember  about  when  you  sent 
them  over? 

A.  It  was  in  1926,  some  time,  I  don't  know. 

Q.  (The  COURT.)  In  the  summer-time  or 

spring-time  ? 
A.  Spring. 

Q.  The  spring  of  1926?        A.  Yes,  sir. 

Mr.  GRIGSBY.— That  is  all. 
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Cross-examination. 

(By  Mr.  RODEN.) 

Q.  Did  you  ever  hire  them  before  that  time,  this 

man  Smith'?        A.  I  didn't  hire  Smith. 
(Witness  excused.) 

The  COURT. — I  will  ask  the  attorney  for  the 
receiver  to  introduce  the  books,  and  bring  them  in, 
and  have  a  statement  drawn  off  the  books  and  see 

what  the  books  show.  If  you  have  other  evidence 
to  submit  I  will  take  that. 

Mr.  GRIGSBY. — I  will  have  a  little  more  evi- 

dence in  the  morning.  The  Court  will  meet  to- 
morrow ?' 

The  COURT.— Oh,  yes,  at  10  o'clock,  until  we 
get  through  with  the  testimony  in  the  case.  The 

validity  of  the  amount  of  the  liens,  I  have  been 

thinking  about  it ;  the  first  question  that  will  come  up 

before  the  Court  is  the  question  of  what  they  cover, 

whether  it  covers  [173]  this  property  claimed 

by  other  parties  or  not.  The  Court  will  pass  upon 

that  after  the  argument  of  counsel.  Then  the  ques- 

tion will  come  up  regarding  the  sale  of  the  prop- 
erty. The  Court  desires  to  have  the  property 

sold  as  soon  as  possible  to  save  expense.  Of  course 

if  an  appeal  is  filed  as  to  what  the  finding  of  the 

Court  is,  as  to  some  of  this,  that  will  have  to  be 

without  consent  to  the  sale  of  the  property,  that 

will  have  to  be  excluded  from  the  order  of  sale,  so 

I  think  that  I  should  decide  the  priorities  imme- 

diately, so  if  anybody,  claimant  to  this  property, 
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desires  to  appeal  in  the  order  of  their  priority  it 

should  be  taken  up  at  once.  The  expense  of  a 

watchman  over  there  on  the  place  is  going  on  all 

the  time,  and  that  is  why  the  Court  desires  to  have 

the  matter  adjusted  as  soon  as  possible,  to  save  as 

much  as  possible  to  the  lien  claimants  and  general 

creditors,  if  there  is  a  surplus  over  the  amounts  of 
the  liens  and  claims  of  the  receiver.  Of  course  the 

distribution,  should  there  be  a  distribution,  that 

will  apply  on  these  claims  later  on,  if  a  sale  is 
made, 

Mr.  GRIGSBY.— The  matter  of  the  engine;  isn't 

that  subject  to  a  mortgage;  isn't  the  mortgage 
being  foreclosed  against  if? 

The  COURT.— Yes. 

Mr.  GRIGSBY. — In  which  they  also  pray  for  an 
order  of  sale. 

The  COURT. — Yes.  It  might  be  sold  separately, 
at  the  same  time  you  make  the  order  of  sale;  the 

only  question  is  whether  it  should  be  sold  under 

general  receiver's  sale,  whether  that  would  comply 
with  the     [174]     mortgage  foreclosure. 

Mr.  GRIGSBY.— Sold  separately— 
Mr.  RODEN.— Sold  at  the  same  date. 

The  COURT. — I  think  possibly  each  separate 
piece  of  property  should  be  sold  separately  except 

the  realty.  I  will  take  the  advice  of  the  attorneys 

on  that,  and  the  order  of  sale  can  be  made  imme- 
diately.    You  have  no  objection  to  that? 

Mr.  ZIEGLER.— No. 

The  COURT.— I  will  determine  it. 

Mr.   RODEN. — Would   you   have   any   objection 
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to  the  sale  of  the  machinery  as  a  whole;  don't  set 
a  value  on  the  engines  independently,  but  set  esti- 

mates on  the  whole  equipment.  It  is  best  to  sell 

the  two  engines  alone,  and  the  rest  of  the  equip- 
ment together.  The  engines  themselves  will  be 

more  valuable  if  sold  independently. 

Mr.  ZIEGLER.— I  do  not  see  how  it  could  be 

done  if  we  fail  to  agree  on  the  value. 

Mr.  RODEN. — No,  but  I  say  if  we  could  agree 
on  the  value. 

Mr.  ZIEGLER. — We  can  think  it  over  and  work 

it  out  some  way. 

The  COURT.— Possibly  it  might  be  better  to  do 
it  that  way. 

Mr.  ZIEGLER. — I  can  see  how  it  might  bring 
more  if  sold  at  once. 

The  COURT. — If  the  whole  thing  were  taken  at 
once,  by  one  party. 

Mr.  ZIEGLER.— Will  the  Court  be  here  Mon- 

day f 

The  COURT. — I  intend  to  return  on  the  boat. 

[175] 

(At  3:45  o'clock  P.  M.  the  case  was  adjourned 

until  10  o'clock  A.  M.  the  following  day.) 

August  13,  1927,  10  o'clock  A.  M. 
Court  reconvened  pursuant  to  adjournment  of 

August  12,  with  all  parties  present. 

The  COURT.— Any  further  testimony? 

Mr.  DUGGAN.— If  the  Court  please,  I  have  a 

couple  of  witnesses  for  brief  testimony.  I  would 
like  to  call  Mr.  McMillan. 
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TESTIMONY  OF  ALEX  McMILLAN,  FOR 
CLAIMANTS  H.  B.  LAMPMAN  AND 

OTHERS. 

ALEX  McMillan,  called  as  a  witness  on  be- 
half of  H.  B.  Lampman  and  others,  being  first  duly 

sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUGGAN.) 

Q.  Mr.  McMillan,  what  is  your  name? 
A.  Alex  McMillan. 

Q.  Were  you  ever  employed  by  the  Alaska  Pal- 

ladium Company'?        A.  Yes,  sir. 
Q.  When  did  you  go  to  work  for  them? 

A.  About  the  first  of  April,  1925. 

Q.  Nineteen  twenty-five?        A.  Yes,  sir. 
Q.  Did  you  work  continuously  all  the  while  for 

them? 

A.  No;  I  come  down  here  I  think  for  about  four 

days;  then  I  was  off  about  five  weeks,  I  guess, 

something  like  that. 

Q.  On  account  of  sickness?        A.  Yes,  sir. 

Q.  When  did  you  stop  working  for  them? 

A.  When  did  I  stop  working  for  them?     [176] 

Q.  Yes. 
A.  I  think  it  was  about  October  6th,  I  think. 

Q.  When  they  closed  down?        A.  Yes,  sir. 

Q.  With  the  exception  of  the  time  you  were  sick 

and  the  trip  you  made  to  town? 

A.  About  a  month,  I  think. 
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Q.  Altogether?        A.  Yes,  sir. 

Q.  What  were  you  getting  a  day? 

A.  Four  and  a  quarter. 

Qi.  And  board?        A.  And  board. 

Q.  What  were  you  doing? 

A.  I  went  on  the  grader. 

Q.  Were  you  part  of  the  time  repairing  boilers? 
A.  Yes,  sir. 

Q.  What  wages  did  you  get? 
A.  One  dollar  an  hour. 

Q.  How  much  money  have  you  coming  from  the 

Alaska  Palladium  Company?        A.  $922.00. 

Q.  You  have  no  deductions  in  what  is  known  as 

''The  Club"?        A.  A  dollar  or  two;  that  is  all. 
Q.  What  for?        A.  Tobacco,  I  think,  is  all. 

Q.  Tobacco;  now,  Mr.  McMillan — 
The  COUET.— What  does  it  show  on  the  state- 

ment ? 

Mr.  RODEN. — It  shows  he  has  two  dollars 

charged  against  him.  This  man's  claim  is  all 
right.     [177] 

Q.  Now,  do  you  remember,  Mr.  McMillan,  the 

time  that  a  two  hundred  horse-power  Fairbanks- 
Morse  engine  was  installed  in  the  mill? 

A.  Yes,  sir. 

Q.  About  when  was  that,  do  you  recall? 
A.  I  think  it  was  in  1925. 

Q.  About  what  month,  do  you  recall? 

A.  No,  I  cannot  recall. 

The  COURT. — Spring,  fall  or  summer? 

A.  I  believe  it  was  in  the  fall,  yes — the  fall — ^no 
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— I  do  not  know  whether  it  was  the  fall  or  summer 

of  1925 — I  am  not  sure.     I  think  the  summer  of 
1926. 

Q.  The  big  one?        A.  The  big  one,  yes. 

Q.  Do  you  know  when  the  little  one  was  in- 
stalled? 

A.  I  could  not  say  about  that;  I  don't  know 
about  that,  I  could  not  say. 

Q.  Do  you  remember  when  the  locomotive  came 

to  the  job?        A.  That  was  in  1926,  in  the  summer. 

Q.  Were  you  there  at  the  time  it  was  brought  in? 
A.  I  was. 

Q.  Did  you  see  it  when  they  first  operated  it  ? 
A.  I  did. 

Q.  Was  any  notice  on  it,  stating  that  the  owner 

would  not  be  responsible  for  wages  of  anyone  that 

worked  on  the  engine,  or  for  the  mine?        A.  No. 

Q.  Did  you  ever  see  any  notice  on  it? 

A.  The  only  notice  I  ever  saw  was  the  notice  to 

beware  of  the  locomotive.     [1T8] 

Q.  Beware  of  the  locomotive.  Do  you  remember 

a  truck  that  was  in  use  over  there,  an  autotruck? 
A.  A  what? 

Q.  Autotruck.        A.  Oh,  yes,  yes. 

Q.  Do  you  remember  about  when  it  came  there? 

A.  Nineteen  twenty-six. 

Q.  Was  any  notice  on  that,  that  the  owner  would 

not  be  responsible  for  wages,  or  anything  to  that 
effect?        A.  No. 

Q.  You  didn't  see  it? 
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A.  The  only  notice  I  ever  see  was  a  notice  on  a 

pole. 
Mr.  RODEN.— No  questions. 
The  COURT.— That  is  all. 

(Witness  excused.) 

TESTIMONY  OF  HANS  HAGEN,  FOR  CLAIM- 
ANTS H.  B.  LAMPMAN  AND  OTHERS. 

HANS  HAGEN,  called  as  a  witness  on  behalf  of 

H.  B.  Lampman  and  others,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUGGAN.) 

Q.  What  is  your  name?        A.  Hans  Hagen. 

Q.  Did  you  ever  work  for  the  Alaska  Palladium 

Company?        A.  Yes,  sir. 

Q.  When  did  you  go  to  workf 

A.  The  28th  of  August,  1926:. 

Q.  When  did  you  stop  work?  A.  October  6th. 
[179] 

Q.  What  doing?        A.  Working,  and  contractor. 

Q.  Were  you  working  with  Mr.  Berg? 
A.  Yes,  sir. 

Q.  What  were  you  getting?  A.  $7.50  and 
food. 

Q.  How  much  do  you  have  coming  from  the 

A.  About  $200,  two  ninety-five. 
Q.  Did  you  ever  see  those  engines  that  I  referred 

to  in  previous  questions,  the  200  horse-power  Fair- 
banks-Morse?       A.  No. 
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Q.  You  didn't  see  those?        A.  No. 
Q.  Did  you  ever  see  the  electric  locomotive? 

A.  Yes,  sir. 

Q.  Did  you  ever  ride  on  the  tram  ?        A.  Yes,  sir. 

Q.  Did  you  ever  see  any  notice  posted  on  the  lo- 
comotive, stating  that  the  owner,  or  anyone  else 

would  not  be  responsible  for  wages?        A.  No,  sir. 

Q.  I  take  it  you  were  not  there  when  it  was 

brought  in?        A.  No,  sir. 

Q.  Did  you  notice  an  autotruck  around  there? 

A.  Yes,  sir. 

Q.  An  autotruck?        A.  Yes,  sir. 

Q.  Did  you  ever  see  any  notice  posted  on  that? 

A.  No,  sir. 

Mr.  DUGGAN.— I  think  that  is  all.     [180] 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  Your  statement  is  you  claim  $295.50? 

A.  Yes,  sir. 

Q.  The  books  show  a  charge  against  you  for 

eighty  thirty. 

A.  It  is  all  taken  off  at  the  time  I  got  the  state- 
ment from  the  bookkeeper. 

The  COURT.— Did  you  get  a  statement? 
A.  We  all  got  them. 

Q.  (The  COURT.)     Where  is  it? 

A.  I  don't  know;  I  guess  I  got  it  there. 
Q.  (The  COURT.)  Did  you  get  a  separate 

statement,  to  yourself? 

A.  He  gave  me  such  a  statement;  I  left  it  there 
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in  September,  and  my  partner  took  it,  and  every- 
thing was  taken  out  at  the  Club. 

Q.  (The  'COURT.)  You  stopped  there  a  few 
days  after? 

A.  No,  I  did  not.     I  left  and  went  to  town. 

Mr.  RODEN.— Mr.  Chilberg  charges  you  $11.25 
for  board. 

A.  I  never  boarded  there.  I  left  on  the  6th,  the 

day  after,  and  never  went  back  there. 

The  COURT.— What  do  they  claim  as  a  credit 
in  that? 

Mr.  RODEN. — ^We  are  willing  to  allow  him 
$287 ;  a  difference  of  $8.00  between  us. 

Q.  (The  COURT.)     You  came  over  on  the  6th? 

A.  In  the  evening,  about  seven.  They  shut  down 

the  6th  of  October,  and  I  came  over  here  the  7th — 
stayed  all  night  and  left. 

(Witness  excused.)     [181] 

Mr.  DUOGAN.— That  is  all. 

The  COURT.— Take  up  your  claim,  Mr.  Holz- 
heimer. 

Mr.  HOLZHEIMER.— I  had  this  answer  of 

about  four  pages  served  on  me  by  Mr.  Roden  this 

morning,  and  I  would  like  to  have  the  privilege  of 

making  a  reply  afterwards. 

The  COURT. — Very  well;  you  may  file  the  reply 
by  Monday. 

Mr.  HOLZHEIMER.— The  Court  understands  I 

represent  counsel  in  Seattle,  Shorts  &  Denny. 

The  COURT. — Have  you  registered  any  proofs 

on  your  claims,  Mr.  Grigsby? 
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Mr.  GRIGSBY.— No,  if  the  Court  please;  I  ex- 

pect a  witness  in  town  to-day  to  prove  the  claims. 
He  is  working  over  on  the  mine. 

Mr.  RODEN. — There  is  no  issue  there;  we  admit 
it. 

Mr.  GRIGSBY. — But  other  parties  don't  admit 
it. 

The  COURT. — Is  there  any  issue  between  the 

claimants  *? 

Mr.  ZIEGLER.— If  the  Court  please,  my  posi- 
tion is  simply  if  the  claims  are  proven,  of  course,  all 

well  and  good.     I  cannot  admit  the  lien  claims. 

The  COURT. — Proof,  as  far  as  you  are  con- 
cerned, must  be  as  to  the  nature  of  the  claims. 

Mr.  ZIEGLER. — Yes,  the  nature;  representing 

Fairbanks-Morse  and  Company,  claiming  a  first 
lien  on  the  engines,  I  will  have  the  necessary  proof, 

which  is  ample  to  substantiate  the  claims  in  all 
cases. 

The  COURT.— I  appreciate  that. 

Mr.  GRIGSBY.— If  the  Court  please,  I  feel  I 
have  enough  evidence  practically  in  now;  but  there 

is  one  [182]  witness  who  will  testify  all  of  these 

men  were  working  on  the  mine,  and  as  long  as  the 

Court  is  here  I  would  like  to  produce  him. 

The  COURT. — Of  course  you  may  produce  testi- 
mony while  the  Court  is  here;  it  may  be  that  the 

— after  an  examination  of  the  proofs  and  pleadings 

here  the  Court  may  open  the  case  for  further  testi- 
mony as  to  these  claims;  the  Court  is  not  going  to 

shut  off  proof  at  the  present  time.     The  Court  may 
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— up  to  the  time  of  distribution — may  allow  fur- 
ther proof  of  certain  lien  claims,  that  is  against 

other  claimants,  of  course,  as  far  as  the  referee  is 

concerned  he  admits  certain  claims,  but  on  others 

a  question  arises.  The  Court  will  sit  this  after- 
noon. 

Mr.  GRIGSBY. — I  didn't  bring  my  statements 
which  are  only  referred  to,  and  will  have  to  be  in- 
troduced. 

********** 

Mr.  DUGGAN. — Now,  we  have  two  witnesses 

here,  possibly  three,  who  can  testify,  if  the  Court 
is  not  satisfied  that  each  of  the  claimants  here 

worked  for  the  Alaska  Palladium  Company. 

The  COURT.— Well,  of  course,  that  is  all  right; 

but  you  see  in  making  proof  of  your  claims  you  have 

to  prove  not  only  the  claim  itself,  but  also  that  the 

claims  were  filed  in  time,  the  amount  of  labor,  na- 

ture of  the  agreement  entered  into  and  what  spe- 

cial class  of  property  was  being  worked  on,  if  it 

was  personal  property,  so  as  to  adjust  the  claim 

as  to  personal  property,  and  you  have  got  to  go 

into  that  particularly.  A  general  claim  that  a  man 

worked  for  the  company  is  not  enough  in  itself. 

You  [183]  have  to  make  a  showing  as  to  when 

the  labor  was  commenced,  when  it  was  completed, 

what  the  contract  was,  and  if  possible  showing  the 

full  nature  of  the  claim  and  what  payments  have 

been  made. 

Mr.  DUGGAN. — In  this  case  a  number  of  parties 

have  disputed  the — 
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The  COURT.— Yes;  Mr.  Ziegler's  claimants 
claim  priority;  it  may  be  prior  to  some  of  yours, 

and  may  not  be. 

Mr.  DUGGAN. — I  don't  understand  Mr.  Ziegler's 
does. 

Mr.  ZIEGLER.— I  don't  admit  the  validity  of  the 
lien. 

Mr.  DUGGAN.— Of  course  Mr.  Ziegler  has— 

The  COURT. — I  am  leaving  it  open  for  you  to 

produce  further  testimony;  I  don't  deem  it  suffi- 
cient for  some  claims ;  there  are  a  number  of  claims 

here;  of  course  if  you  produce  testimony  showing 

sufficiency  of  the  claims  in  my  judgment,  why  I  will 

allow  the  claims  as  between  the  priorities.  That 

is  the  only  way  I  can  do  it.  It  is  not  disputed  as 

to  the  receiver,  and  not  as  to  the  claimants,  the 

owners  of  the  property,  but  disputed  as  to  the  other 

claimants  to  the  property,  the  mortgagees,  who  cer- 
tainly must  put  in  testimony  to  show  you  have 

claims  there  as  against  their  priority.  Now, 

of  course,  I  haven't  gone  over  the  pleadings 
thoroughly. 

Mr.  McCAIN. — In  Fairbanks-Morse's  reply  to 
the  answer  to  that  particular  suit,  I  believe  that 

these  facts  are  fully  alleged  and  admitted  as  to 
the  labor  claims. 

The  COURT. — I  will  look  into  that,  and  also  as  to 

[184]  the  other  claims.  Of  course  you  under- 

stand, these  pleadings — I  haven't  seen  them  until  I 
came  down,  and  have  not  gone  over  them 

thoroughly. 
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Mr.  RODEN.— I  would  like  to  call  Mr.  Berg  for 

a  few  questions. 

The  COURT.— Very  well. 

TESTIMONY  OF  OSCAR  BERG,  FOR  CLAIM- 
ANTS H.  P.  LAMPMAN  AND  OTHERS 

(RECALLED). 

OSCAR  BERG,  recalled,  testified  further  as  fol- 
lows: 

Direct  Examination. 

(By  Mr.  RODEN.) 

Q.  If  I  remember  correctly,  your  total  claim  is 

six  hundred  and— what?        A.  $697. 

Q.  Yes.  You  say  there  is  no  charge  against 

you,  nothing  coming  to  you  in  that  amount,  from 
the  Club? 

A.  No,  the  only  thing  it  would  be,  would  be  that 
board. 

Q.  Two  days'  board — that  statement  which  Mr. 
Shanstrom  gave  you  which  was  entered  here  makes 

you  $323.00,  I  think;  do  you  remember  what  the 

amount  is;  in  the  additions — $343.05  is  it  not? 
A.  Yes. 

Q.  Do  you  know  that  is  the  amount  in  the  books 

that  is  charged  to  you — was  given  to  you? 

A.  That  is  the  statement  I  got  from  the  book- 
keeper. 

Q.  But  you  know  of  your  own  knowledge  that 

$343.05  was  earned  by  you  in  the  Club  house  ? 

A.  I  don't  owe — 
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Q.  It  owes  you.     [185] 

A.  No,  I  never  made  that  in  the  Club  house; 

that  is  for  work  I  have  coming.  Just  the  books 
state  what  I  made  on  the  contract. 

Q.  That  is  a  supplemental  statement  which  the 

bookkeeper  gave  you,  and  is  the  amount  his  books 

show  owed  you  by  the  Club? 

Mr.  HOLZHEIMER.— I  object  to  that. 

The  COURT.— Overruled. 

Mr.  HOLZHEIMER.— Exception. 

The  COURT.— Allowed. 

(Witness  excused.) 
*********** 

Mr.  ZIEGLER.— I  would  like  to  amend  the  reply 

in  1016-KA.,  the  reply  to  the  answer  of  Harry  B. 
Lampman;  as  I  find  a  typographical  error,  putting 

paragraph  ''3"  instead  of  "2."  As  it  stands  now 
I  deny  it  in  one  place  and  admit  it  in  another,  so 

I  would  like  to  amend  it  to  [186]  make  the 

change.  Here  it  is  "Replying  to  paragraph  two" 
instead  of  "three."  On  the  preceding  page  I  admit 
it,  and  here  I  deny  it. 

The  COURT.— Do  you  object? 

Mr.  McCAIN.— No,  I  don't  think  so,  if  it  doesn't 
leave  one  or  two  paragraphs  not  mentioned  at  all. 

Mr.  ZIEGLER.— I  think  not. 

The  COURT.— Paragraph  four  admits,  "Reply- 
ing to  paragraph  five  defendant  denies — " 

Mr.  McCAIN. — Any  reply  to  paragraph  one  ? 
Mr.  ZIEGLER.— Paragraph  one  is  admitted,  of 

course. 
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The  COURT. — Replying  to — one,  two,  three,  four, 

five — "Further  replying  to  the  answer" — to  the  de- 

fendant Harry  B.  Lampman's  answer — "defendant 
admits"  and  so  forth — 

Mr.  ZIEGLER.— That  is  1016,  is  it? 
The  COURT.— Ten  sixteen. 

Mr.  ZIEGLER.— That  is  the  one  I  want  amended. 

The  COURT. — On  the  second  page  of  the  reply — 

it  is  very  hard  to  find  it — I  think  you  will  find  it 
in  1014. 

Mr.  ZIEGLER. — It  may  be  in  this  case  then, 
1013. 

The  COURT.— Ten  thirteen,  yes. 
Let  the  record  show  that  an  amendment  is  al- 

lowed to  the  second  paragraph  of  the  further  reply 

of  the  Fairbanks-Morse  Company  to  the  answer  of 

Harry  B.  Lampman,  that  is  number  1016,  amend- 

ing said  paragraph  of  the  reply  so  as  to  read  ' '  Para- 

graph "3." 
The  deposition  of  Schuback  may  be  filed  and  ad- 

mitted. 

(Said  deposition  was  filed  and  admitted  on  behalf 

of  the  Denver  Rock  Drill  Manufacturing  Com- 

pany.)    [187] 
The  COURT.~If  that  is  all  the  evidence  in  this 

case — does  the  receiver  desire  to  introduce  any  tes- 
timony ? 

Mr.  RODEN.— No,  your  Honor.  I  will  file  a 

petition  this  afternoon  for  an  order  of  sale  of  the 

property. 
The  COURT.— Very  well. 
Mr.  RODEN. — If  counsel  desire  to  have  the  books 



Alaska  Palladium  Company  et  al.  203 

introduced  which  would  throw  any  light  on  the  sub- 
ject, we  will  do  so. 

The  COURT.— Certainly;  the  books. 

Mr.  RODEN. — All  that  I  think  can  possibly  be  of 
assistance. 

The  COURT.— Day  book— journal. 

Mr.  RODEN. — Yes,  there  is  a  ledger  here,  and 
check  book,  showing  the  checks  issued  and  checks 
which  were  cashed  and  not  cashed. 

The  COURT. — Is  there  a  book  showing  the  pro- 
ceeds of  the  mine  or  anything  of  that  kind? 

Mr.  RODEN. — Not  very  definitely,  no. 
Mr.  DUGGAN. — Of  course  we  want  the  books  of 

account.  The  only  thing  is  anyone  investigating 

the  books  must  be  sure  they  are  brought  up  to  date, 
credits  and  debits. 

The  COURT. — The  books  may  be  received  for 
what  they  are  worth. 

Mr.  RODEN. — There  is  no  serious  difficulty  ex- 

cepting the  Club  charges.     It  is  the  only  issue. 

The  COURT.— The  Court  would  like  to  have  tes- 

timony as  to  what  the  Club  is  and  what  it  charges. 

Mr.  RODEN.— I  will  try  to  find  some  here.    [188] 

(Three  books  were  then  admitted  in  evidence 

as  Receiver's  Exhibits  "A,"  "B,"  and  "C") 
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TESTIMONY    OF    OSCAR    BERG,   FOR   RE- 
CEIVER (RECALLED). 

OSCAR  BERG,  recalled  in  behalf  of  the  receiver, 
testified  further  as  follows: 

Direct  Examination. 

(By  Mr.  RODEN.) 

Q.  Just  explain  what  the  Club  is  which  was  op- 

erated; what  was  that  Club — do  you  know  who  con- 
ducted it? 

A.  They  were  carrying  soft  drinks,  and  tobacco; 

the  company  used  to  carry  in  the  store  and  turned 

it  over  into  the  Club,  into  a  Club  room,  whatever 

tobacco  you  wanted  you  would  get  it  there. 

Q.  Yes. 
A.  It  was  charged  up  in  the  office  to  the  persons 

getting  it. 

Q.  And  I  suppose  the  boys  played  cards  there? 
A.  Yes. 

Q.  If  they  buy  any  chips  it  was  charged  up  to 
them?        A.  I  guess. 

Q.  Yes,  and  they  turned  them  in  and  got  credit? 

A.  I  guess  they  did.  I  didn't  see  any  of  the 
books  of  the  pool-room.  I  suppose  it  shows  there; 
Percy  was  handling  all  that. 

Q.  What  I  want  to  get  at  is  whether  the  company 

ran  the  Club ;  a  man  could  run  a  bill  ? 

A.  No  one  was  running  it  exactly;  they  were  all 

working. 

Q.  Well,  I  mean  the  company  owned  the  Club? 

A.  Yes. 
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Q.  Kept  the  books  for  the   Club? 

A.  Yes.     [189] 

Q.  If  a  man  bought  anything  they  charged  it  up 

to  you,  against  your  account  with  the  company  *? 
A.  Yes. 

Q.  And  if  he  cashed  any  chips  they  credit  you 

with  it,  that  is  all  ?        A.  I  guess  so. 

Mr.  RODEN.— That  is  all. 

(Witness  excused.) 

Mr.  DUGGAN. — I  just  want  to  suggest,  may  it 
please  the  Court;  in  regard  to  the  Club;  of  course 
if  any  part  of  these  accounts  are  gambling  debts 

they  should  not  be  allowed,  but  in  going  over  the 

books,  I  suggest  this:  that  if  credit  had  been  taken 

by  the  company  previous,  for  gambling  debts,  the 

company  should  not  be  paid,  in  other  words  the 

books  should  be  audited  with  the  idea  of  exclud- 

ing all  gambling  debts,  if  they  can  be  ascertained. 

The  COURT.— Yes. 

Mr.  ZIEGLER.— I  don't  see  how  that  can  affect 

the  liens  if  he  has  a  hundred  dollars  coming  for  lien- 
able  work;  the  company  would  be  subject  to  the 

entire  amount  of  wages. 

The  COURT. — A  man  cannot  claim  a  lien  for  a 

gambling  debt. 

Mr.  ZIEGLER. — No,  but  it  is  simply  assignable 

for  part  of  his  wages,  but  the  act  doesn't  actually 
make  a  lot  of  difference,  if  he  transfers  his  lien- 

able  wages  for  a  gambling  debt  it  would  not  be  lien- 
able. 

The  COURT. — Of  course — so  much  labor  done — 
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one  way  of  looking  at  it — ^he  is  liable  for  the  full 
amount     [190]     of  labor  done. 

Mr.  ZIEGLER. — Just  using  an  illegal  method  for 
transferring  the  claims. 

The  COURT. — You  cannot  transfer  part  of  a 
claim  for  labor  prior  to  the  filing  of  the  lien. 

Mr.  RODEN. — It  is  impossible  to  say  from  the 
books  what  the  charge  or  a  charge  was  for.  As  the 

books  put  it,  if  a  man  goes  in  and  buys  fifty  cents 

worth  of  tobacco  it  is  charged  against  him.  There 
is  no  statement  of  what  it  was  for. 

The  COURT.— That  is  what  I  asked  for  the  books 
for. 

Mr.  RODEN. — I  suppose  the  bookkeeper  keeps 

slips  and  puts  them  down  at  night. 

The  COURT.— But  that  is  supposition? 

Mr.  RODEN.— Yes,  sir. 

Mr.  ZIEGLER.— If  the  Court  please,  on  behalf 

of  Fairbanks-Morse  &  Company,  the  plaintiff  in 

complaint  1016  KA.,  I  desire  to  offer  formal  ob- 
jection to  the  allowance  of  lien  claims  upon  which 

suit  was  instituted  in  the  case  of  Lampman  versus 

The  Alaska  Palladiiun  Company  et  al.,  913,  for 

the  reason  that  the  claim  has  not  been  proven  and 

established  as  required  by  the  laws  of  Alaska  in 

such  cases  made  and  provided.  Of  course  I  don't 
expect  the  Court  to  rule  on  it  now,  but  I  want  to 

preserve  the  record  and  make  the  formal  objection. 
Of  course  when  the  Court  does  rule  I  will  ask  for 

an  exception,  in  case  of  an  adverse  ruling. 

The  COURT. — Mr.  Grigsby,  your  claims  have 
not  been  submitted. 
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Mr.  ZIEGLER. — I  would  make  objection  also 

running  [191]  to  the  claims  in  the  case  of  Smith 
and  others  versus  the  Alaska  Palladium  Company, 
Number  1048  KA. 

Mr.  DUGGAN.  —  There  is  a  witness  who  we 

learned  just  went  outside,  thoroughly  conversant 
with  the  labor  on  each  one  of  these  claims,  and  we 

can  get  him  here  upon  probably  four  or  five  days' 
notice  if  the  Court  desires  testimony  as  to  the  work 
of  these  lien  claimants  and  the  nature  of  it.  He  is 

conversant  with  the  entire  work,  very  intelligent, 

and  he  remembers  them  all  distinctly. 

The  COURT. — Of  course  I  will  entertain  at  any 

time  any  motion  to  open  up  and  take  further  testi- 
mony if  you  desire.  The  Court  will  not  state 

whether  he  desires  it  at  the  present  time  or  not. 

You  have  the  right  to  present  evidence  as  to  the 

validity  of  the  liens.  You  can  do  it  at  any  time. 

It  appears  to  the  Court  the  original  claimants  have 

left  counsel  laboring  under  difficulties  to  get  testi- 
mony, and  the  Court,  up  to  the  time  of  the  return 

of  sale  which  I  am  going  to  order  in  this  case,  will 

allow  testimony  to  be  submitted  on  behalf  of  any 
lien  claims. 

Mr.  ZIEGLER. — Then  on  the  order  of  sale  the 

liens  will  be  transferred  from  physical  property 

into  money? 

The  COURT.— That  is  the  purpose  of  it.  You 
may  prepare  the  order  of  sale  in  accordance  with 

what  was  indicated  this  afternoon — 

Mr.  RODEN. — Very  well,  your  Honor. 

The  COURT. — On  the  property,  so  that  the  ex- 
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pense  on  the  property  may  be  released  and  the 

money  paid  into  the  registry  of  the  Court,  to  be 

disbursed  as  finally  adjudged  by  the  Court. 

Mr.  HOLZHEIMER.— May  it  please  the  Court, 
before  the  [192]  Court  adjourns  I  want  to  place 

this  fact  before  the  Court.  I  have  brought  to  my 

mind  the  case  of  a  man  whose  claim  of  lien  is  $600 

and  something;  the  books  show  three  hundred.  I 

understand  Mr.  Dominick  was,  during  this  time,  ly- 
ing in  the  hospital  and  was  not  at  the  mine,  and  so 

those  things — 
The  COURT. — Well,  it  is  a  question  of  proof; 

you  know;  the  whole  thing  is  a  question  of  whether 

the  proof  is  sufficient  on  the  lien  claims. 

Mr.  HOLZHEIMER.— And  if  the  liens  are 

brought  within  reason,  I  am  satisfied  the  mine 

would  bring  the  lien  price  and  sale  of  the  other 

personal  property  would  not  have  to  be  resorted  to. 

The  COURT. — Of  course  that  is  all  speculation. 
We  cannot  tell  what  the  property  would  be  sold  for 

at  public  sale.  What  we  are  concerned  with  is  to 

get  as  much  as  possible  for  the  property. 

In  preparing  the  order  of  sale  there  should  be 
some  direction  to  the  receiver  for  what  length  of 

time  it  should  be  advertised  and  in  what  papers. 

Mr.  ROBEN. — One  local  paper  and  one  outside 

paper.  I  would  suggest  one  mining  journal. 
There  is  one  in  San  Francisco,  and  I  have  noticed 

similar  sales  advertised  in  it  from  time  to  time. 

The  COURT. — You  may  prepare  the  order  for  at 

least  one  local  paper ;  and  fix  a  time  sufficiently  far 

of£  to  enable  persons  to  come  in  and  examine  the 
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mine    and   the    property   itself;    I    think    possibly 

ninety  days;  put  it  off  for  ninety  days. 

Mr.  RODEN. — In  the  meantime  get  an  inventory 
from     [193]     the  receiver  for  distribution. 

The  COURT.  —  Yes,  of  course.  Put  in  your 
notice  of  description  and  inventory  of  the  property. 

I  don't  think  it  is  hardly  necessary  to  describe  the 
property  in  the  advertisement,  except  in  a  general — 
in  general  terms.  It  costs  too  much  money;  but 

the  inventory  can  be  had  by  applying  to  the  re- 
ceiver. 

Mr.  RODEN.— Yes,  your  Honor. 

The  COURT. — And  the  property  will  be  open  to 
inspection  of  prospective  buyers  at  that  time. 

Mr.  RODEN.— Yes. 

The  COURT. — You  will  prepare  such  order,  and 
if  in  the  meantime  you  desire  further  testimony  you 

may  introduce  it.  We  will  take  a  recess  until  2 

o  'clock. 

(Recess  until  2  P.  M.,  reconvening  as  per  ad- 
journment; all  parties  present.) 

*********** 

Mr.  ORIGSBY.— If  the  Court  please,  I  have  the 

lien  statements  here,  and  will  offer  them  in  evi- 
dence. 

The  COURT.— You  may  file  them. 
Mr.  GRIGSBY. — I  would  like  to  call  one  witness 

for  one  question. 

The  COURT.— Very  well. 
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TESTIMONY  OF  HENRY  RODEN,  FOR 
CLAIMANTS  CHARLES  SMITH  AND 

OTHERS. 

HENRY  RODEN,  called  as  a  witness  in  behalf 

of  Chas.  Smith  and  others,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 

(By  Mr  GRIGSBY.) 

Q.  Your  name  is  Henry  Roden?        A.  Yes,  sir. 

Q.  You  are  a  member  of  the  Bar  of  Alaska? 
A.  I  am. 

Q.  Familiar  with  the  value  of  attorneys'  services'? 
A.  I  am,  in  a  general  way. 

Q.  Are  you  familiar  with  the  case  of  Charles 

Smith  and  others  [194]  against  the  Alaska  Pal- 
ladium Company  and  others?        A.  I  am. 

Q.  What  would  you  say  would  be  the  value  of 
the  services  of  an  attorney  for  the  foreclosure  of 

liens  in  a  case  where  there  were  several  liens  ag- 

gregating $1,860? 

A.  From  twenty  to  twenty-five  per  cent. 
Mr.  GRIGSBY.— That  is  all. 

(Witness  excused.) 

Mr.  GRIGSBY.— That  is  all,  your  Honor. 

The  COURT. — Have  you  submitted  any  proof  as 

to  the  amount  paid  for  making  and  recording  the 
liens  ? 

Mr.  GRIGSBY.— I  don't  think  I  did;  but  I  can 
be  sworn  and  testify  to  that,  if  your  Honor  please. 

The  COURT.— Very  well. 
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TESTIMONY  OF  GEORGE  B.  GRIGSBY,  FOR 
CLAIMANTS  CHARLES  SMITH  AND 
OTHERS. 

GEORGE  B.  GRIGSBY  was  then  sworn  as  a 

witness  in  behalf  of  Chas.  Smith  and  others,  and 
testified  as  follows: 

The  WITNESS.— If  the  Court  please,  in  that 

matter  I  spent  in  recording  each  lien  the  sum  al- 
leged in  the  complaint,  which  is,  on  the  average, 

about  $3.00,  two  eighty-five  or  three  dollars.  It  is 
stated,  however,  in  the  pleadings;  and  there  is  no 

other  expense. 

The  COURT. — No  expense  for  drawing? 

Mr.  GRIGSBY. — No;  I  made  no  charge  for 
drawing  ? 

(Witness  excused.) 

(Whereupon  Court  adjourned  until  10  o'clock  A. 
M.  the  following  day,  August  15,  1927.)     [195] 

August  15,  1927,  10  o'clock  A.  M. 
Hearing  resumed  pursuant  to  adjournment;  all 

parties  present. 

TESTIMONY  OF  B.  J.  BUTLER,  FOR  CLAIM- 
ANTS CHARLES  SMITH  AND  OTHERS. 

B.  J.  BUTLER,  called  as  a  witness  on  behalf  of 

Chas.  Smith  and  others,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 

(By  Mr.  GRIGSBY.) 

Q.  What  is  your  name?        A.  B.  J.  Butler. 
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(Testimony  of  B.  J.  Butler.) 

Q.  Did  you  work  at  the  Saltchuck  Mine  last 
summer?        A.  I  did. 

Q.  Do  you  remember  when  you  went  to  work 
there  ? 

A.  Something  around  the  first  of  July,  some- 
thing near  that  time. 

Q;.  What  time  did  you  quit? 

A.  Oh,  in  September,  some  time,  the  month  of 

September;  I  do  not  remember  the  date,  exactly. 

Q.  In  what  capacity  did  you  work? 

A.  Operating  the  electric  locomotive  there  in  the 

mine,  on  the  work  train. 

Q.  Used  in  connection  with  mining  operations'? 
A.  Absolutely;  yes,  sir. 

Q.  Do  you  remember  the  amount  you  had  com- 
ing? 

A.  I  don't  remember,  between  tw^o  hundred  and 
two  twenty-five,  two  fifteen  or  eighteen,  I  do  not 
remember  just  the  exact  amount. 

Q.  (The  COURT.)  The  amount  stated  in  your 
claim  is  correct? 

A.  I  could  not  say  exactly,  because  I  disremem- 
ber. 

Q.  (The  COURT.)  You  filed  your  lien  claim? 

[196]         A.  Yes,  sir. 

Mr.  ZIEGLER.— I  have  the  lien  claim,  if  the 
Court  please ;  it  is  $202.50. 

Q.  Do  you  know  Andrew  Johnson? 

A.  Yes,  sir. 

Q.  Was  he  working  there  while  you  were? 
A.  He  was. 
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(Testimony  of  B.  J.  Butler.) 

Q.  In  what  capacity  ?        A.  Millwright. 

Q.  Operating  in  connection  with  the  mine? 

A.  Yes,,  sir. 

Mr.  GRIGSBY.— That  is  all. 

Q.  (The  COURT.)  Was  any  notice  posted  on 
the  locomotive? 

A.  No,  sir. 

Q.  (The  COURT.)     Of  any  claim  of  ownership? 

A.  No,  sir. 

Q.  (The  COURT.)  That  they  would  not  be  re- 
sponsible for  labor? 

A.  I  didn't  see  any. 
(Witness  excused.) 

TESTIMONY  OF  MELVIN  GRIGSBY,  FOR 
CLAIMANTS  CHARLES  SMITH  AND 
OTHERS. 

MELVIN  GRIGSBY,  called  as  a  witness  on  be- 
half of  Chas.  Smith  and  others  being  first  duly 

sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  GRIGSBY.) 

Q.  Your  name  is  Melvin  Grigsby  ?        A.  Yes,  sir, 

Q.  Do  you  work  at  the  Saltchuck, — did  you  work 
at  the  Saltchuck,  last  summer?     [197] 

A.  Yes,  sir. 

Q.  When  did  you  go  to  work  ? 

A.  January  28th. 

Q.  When  did  you  quit? 
A.  The  middle  of  August. 
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(Testimony  of  Melvin  Grigsby.) 

Q.  Do  you  know  a  man  named  Charles  Smith? 

A.  Yes,  sir. 

Q.  Do  you  know  where  he  worked? 

A.  Yes,  sir. 

Q.  Where?        A.  The  mill. 

Q.  In  what  capacity? 

A.  Crusherman,  oil  and  engine  man. 

Q.  Did  you  work  in  the  mill?        A.  Yes,  sir. 

Q.  Did  you  know  George  Smith?        A.  Yes,  sir. 

Q.  Was  he  working  while  you  were  there? 

A.  He   was   engineer   in   the   mill   while   I   was 
there. 

Q.  Chris  Pettish?        A.  Yes,  sir. 

Q.  Has  he  got  any  nickname?        A.  Yes,  sir. 

Q.  What  were  they?        A.  ''Ten  Day  Chris." 
Q.  Did  he  work  while  you  were  there? 

A.  Mucker  in  the  mine  while  I  was  there,  yes, 
sir. 

Q.  J.  M.  Carlson?        A.  Yes,  sir. 

Mr.  GRIGSBY.— I  think  that  is  all.     [198] 

(By  the  COURT.) 

Q.  Are  you  a  lien  claimant?        A.  Yes,  sir. 

Mr.  GRIGSBY.— He  quit  in  August. 

The  COURT.— That  is  all. 

(Witness  excused.) 

Mr.  GRIGSBY.— I  don't  think  any  of  the  plead- 
ings in  the  case  deny  the  amounts;  I  do  not  think 

Mr.  Ziegler  or  Mr.  Holzheimer  question  the  amounts 

that  require  proof  as  to  what  the  various  men 
worked  at. 
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(Testimony  of  Ira  McCord.) 

The  COURT. — I  haven't  read  the  pleadings  over 
and  I  will  take  that  matter  up  when  I  can;  the 

papers  are  so  voluminous. 
*********** 

(Whereupon  the  case  was  adjourned  until  a  lat- 
ter date  to  be  fixed  by  the  Court.)     [199] 

February  9,  1928,  10  o'clock  A.  M. 
On  this  date  the  hearing  was  resumed,  with  all 

parties  present;  for  consideration  of  lien  claims. 

Mr.  DUGGAN. — We  would  like  to  call  a  couple 
of  witnesses,  one  of  whom  has  just  come  in,  in 

regard  to  the  character  of  this  work  and  the  nature 
of  it. 

The  COURT.— Very  well. 

TESTIMONY  OF  IRA  McCORD,  FOR  CLAIM- 
ANT HARRY  B.  LAMPMAN. 

IRA  McCORD,  called  as  a  witness  on  behalf  of 

Harry  B.  Lampman,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 

(By  Mr.  DUOOAN.) 

Q.  State  your  name.         A.  Ira  McCord. 

Q.  Were  you  employed  by  the  Alaska  Palladium 

Company?        A.  Yes,  sir. 

Q.  At  Saltchuck?        A.  Yes,  sir. 

Q.  When? 

A.  From  about  the  first  of  February,  1926,  until 
October  6th. 
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(Testimony  of  Ira  McCord.) 

Q.  October  6tli'?        A.  Yes,  sir. 
Q.  Was  that  the  time  it  closed  down? 

A.  Yes,  sir. 

Q.  How  were  you  employed,  in  what  capacity? 

A.  Miner  up  until  about  the  first  of  June;  from 
that  time  I  was  mine  foreman  and  shift  boss. 

Q.  Are  you  acquainted  generally  with  the  em- 
ployees who  worked  there,  and  the  character  of 

their  work?     [200] 

A.  Yes,  most  of  them. 

Q.  Calling  your  attention  to  Mrs.  Lindman,  did 

you  know  her?        A.  Yes,  sir. 

Q.  Was  she  employed  there? 

A.  Yes,  she  was  there  when  I  went  there  and 
when  I  left. 

Q.  Sir? 
A.  Yes,  she  was  there  all  the  time  I  was  there. 

Q.  Was  she  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  she  been  there  some  time  previous  ? 
A.  She  was  there  when  I  went  there. 

Q.  What  was  she  doing?        A.  Cook. 

Q.  Did  you  know  Dick  Thompson,  Richard 

Thompson?        A.  Yes,  sir. 

Q.  Was  he  employed  at  Saltchuck  by  the  Alaska 

Palladium  Company?        A.  Yes,  sir. 

Q.  Was  he  working  there  when  the  work  closed? 
A.  Yes. 

Q.  What  was  the  nature  of  his  work? 

A.  Repair  man  around  the  mill. 
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(Testimony  of  Ira  McCord.) 

Q.  Had  lie  been  there  for  some  time  previous  to 

the  close  of  the  work'? 
A.  Yes,  I  remember  him  there  for  several  months. 

Q.  Did  you  know  Gus  Sondberg?        A.  Yes. 

Q.  Was  he  employed  by  the  Alaska  Palladium 

Company  at  Saltchuck?        A.  Yes,  sir.     [201] 

Q.  What  was  his  work?        A.  Mill  operator. 

Q.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  previous 
to  that? 

A.  Yes,  he  was  there  when  I  went  there. 

Q.  Did  you  know  Edward  Anderson? 

A.  Yes,  sir. 

Q.  Was  he  employed  at  Saltchuck  by  the  Alaska 

Palladium  Company?        A.  Yes,  sir. 

Q.  What  was  he  doing?        A.  He  was  a  miner. 

Q.  Working  in  the  mine?        A.  Yes,  sir. 

Q.  Was  he  working  there  when  the  work  closed 

the  6th  of  October,  1926?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  previous 
to  that? 

A.  Yes,  he  had  been  there  several  months. 

I  don't  remember  just  the  date. 
Q.  Did  you  know  Mary  Dennett?        A.  Yes. 

Q.  Was  she  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  What  work  was  she  doing?        A.  Waitress. 

Q.  Where  at?        A.  Messhouse. 

Q.  Had  she  been  working  there  for  some  time 

previous?     [202] 
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A.  Yes,  possibly  two  months,  I  suppose. 

Q.  Did  you  know  Holderness — Aldemum  Holder- 

ness — Anderson?        A.  I  can't  place  him;  no. 
Q.  Did  you  know  the — the  man  who  ran  the  elec- 

tric light  plant  at  odd  times?        A.  Yes. 

Q.  You  recognize  him  now,  do  you? 

A.  Diesel  engineman. 

Q.  What?        A.  Diesel  engine. 

Q.  He  was  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  prior 

to  that?        A.  He  had  been,  yes. 

Q.  Did  you  know  Harry  Ansen?        A.  Yes,  sir. 

Q.  What  was  he?        A.  Miner. 

Q.  He  was  working  for  this  company  there? 

A.  Yes,  sir. 

Q.  Was  he  there  when  it  closed  in  1926? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  before? 

A.  Possibly  three  or  four  months. 

Q.  Did  you  know  Alex  McMillan  ?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir,  he  was. 

Q:.  What  was  he  doing? 
A.  I  think  he  was  bull  cook  to  start  with,  then  he 

was  a     [203]     boilerman. 

Q.  When  the  mill — 
The  COURT.— What  is  a  bull  cook? 

A.  Looking  after  the  camp,  packing  wood  for  the 

cook-house  and  looking  after  the  camp. 
The  COURT.— Kind  of  a  roustabout? 
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A.  Yes,  kind  of  a  roustabout. 

Q.  What  was  he  doing  when  the  work  closed"? 
A.  Working  on  the  boilers. 

Q.  Had  he  been  in  that  work  some  time  before  it 
closed? 

A.  Possibly  a  month  or  something  like  that. 

Q.  Had  he  been  w^orking  there  a  long  time  ̂ . 
A.  Yes,  he  was  there  when  I  went  there  in  Feb- 

ruary. 

Q.  Did  you  know  Peter  Place"? 
A.  I  don't  remember. 

Q,.  Little  fellow"?        A.  I  don't  remember. 
Q.  Calling  your  attention  further  to  identifying 

him,  how  many  men  were  working  there  at  that 

time,  about"?        A.  About  sixty-five. 
Q.  Did  you  know  a  young  fellow  who  has  been 

working  here  for  the  Reliable  Transfer  Company 

this  winter,  a  little  fellow"? 

A.  I  can't  place  the  man. 

Q.  Did  you  know  H.  L.  Perhab"?        A.  Yes. 
Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck"?        A.  Yes,  sir. 
Q.  In  what  capacity?        A.  Diesel  engineer. 

Q.  Was  he  working  there  when  the  work  closed 

October  6th?     [204]         A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  before "? 
A.  Yes,  he  was  there  when  I  went  there  in  Feb- 

ruary. 

Q.  Do  you  know  Pat  Olsenf        A.  Yes. 

Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 



2'2i0  Fairhanks-Morse  &  Company  vs. 

(Testimony  of  Ira  McCord.) 

Q.  What  was  he  doing? 

A.  Worked  at  the  mine,  part  of  the  time  as 

laborer,  and  working  around  the  mill  at  odd  jobs. 

Q.  How  long  had  he  worked  at  the  mill,  do  you 

remember,  about,  before  they  closed? 

A.  No,  I  wasn't  sure;  he  left  probably  a  month  or 
six  weeks  before  the  mine  closed. 

Q.  Had  he  been  working  there  some  time  previous 
to  the  close  of  the  work? 

A.  Probably  three  months. 

Q.  Do  you  know  Otto  Larson? 

A.  No,  I  can't  place  him. 
Q.  Do  you  know  F.  E.  Pegg?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes. 

Q.  In  what  capacity? 

A.  As  master  mechanic,  or  mill  foreman. 

Q.  Master  mechanic  or  mill  foreman. 

A.  Yes,  sir. 

Q.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  there  some  time  before?     [205] 

A.  Yes,  sir. 

Q.  About  how  long  would  you  say? 

A.  When  I  went  there  the  the  first  of  February. 

Q.  And  he  had  been  there  before  that? 

A.  Yes,  sir. 

Q.  Do  you  know  A.  Predico? 

A.  No,  I  don't  remember  him. 
Q.  Do  you  know  Arthur  Lind?        A.  Yes. 
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Q.  Was  he  employed  by  the  Alaska  Palladium 

Company  at  Saltchuck?        A.  Yes,  sir. 

Qi.  In  what  capacity?        A.  Diesel  engineer. 

Q.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious? 

A.  In  February  I  can  remember  him  at  the  time 
I  went  there. 

Q.  Did  you  know  H.  W.  Bender?        A.  Yes. 

Q'.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes,  sir. 

Q.  In  what  capacity?        A.  Storekeeper. 

Qi.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious?       A.  Yes,  since  February  and  before. 

Q.  Did  you  know  Olaf  Johnson? 

A.  Yes,  there  was  two  Olaf  Johnsons.     [206] 

Q.  One  was  Olaf  Johansen  and  one  Johnson? 

A.  One  was  miller  operator  and  the  other  was  a 
crusherman. 

Q.  This  man  was  operating  the  crusher;  was  he 

working  there  when  the  work  closed  October  6th? 

A.  Yes,  sir. 

Q.  Had  he  been  there  some  time  before? 

A.  Yes,  from  the  time  I  went  there. 

Q.  And  do  you  know  Robert  Steinbruner,  a 

Frenchman?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 
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Q.  In  what  capacity? 

A.  Working  in  the  mill,  on  the  concentrate,  most 

of  the  time,  I  think. 

Q.  Working  there  when  it  closed  ?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious?       A.  Probably  three  or  four  months. 

Q.  Do  you  know  Thomas  Woodhouse? 

A.  I  don't  remember  him  now. 

Q.  Refresh  your  memory — if  you  recall  him — ^a 
small  dark  complexioned  fellow,  young  man? 

A.  No,  I  can't  place  him. 
Q.  Do  you  know  B.  L.  Tripp?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 

Q.  In  what  capacity?        A.  Donkey  engineer. 

Q.  Was  he  working  there  when  it  closed?     [207] 
A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious?       A.  Probably  two  months. 

Q.  Do  you  know  Hans  Eagan?        A.  Yes. 

Q.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes. 

Q.  In  what  capacity?        A.  Miner. 

Q.  Working  in  the  mine?        A.  Yes,  sir. 

Q.  Was  he  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  before 
that? 

A.  Probably  two  months,  about  two  months. 

Q.  Do  you  know  Oscar  Berg?        A.  Yes,  sir. 
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Q.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes. 

Q.  Had  he  been  working  there  some  time  previ- 
ous to  the  close  of  the  work? 

A.  Three  or  four  months,  I  should  think. 

Q.  Did  I  ask  you  what  he  was  doing?        A.  No. 

Qi.  What  was  he  doing?        A.  Miner. 

Q.  Was  he  there  when  the  work  closed  down? 

A.  Yes,  sir. 

Q.  Do  you  know  George  Radunskeg? 

A.  Yes,  sir.     [208] 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Well,  he  was  the  latter  part  of  the  time  work- 
ing at  the  mill. 

Q.  Do  you  know  how  long  he  worked  at  the  mill? 

A.  Oh,  probably  two  months. 

Q.  Where  was  he  working  when  the  work  closed? 

A.  Working  at  the  mill. 

Q.  Do  you  know  how  long  he  had  been  working 

tliere,  about?        A.  Probably  two  months. 

Q.  How  long  had  he  been  working  there  at  the 

time  altogether? 

A.  He  was  at  the  mine  probably  about  a  month, 
I  should  think. 

Q.  How  long  had  he  been  working  for  the  com- 
pany there,  do  you  know? 

A.  About  three  or  four  months,  something  like 
that. 

Q.  Do  you  know  William  Shaw?        A.  Yes,  sir. 
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Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  In  what  capacity?        A.  Miner. 

Q.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  prior? 

A.  He  was  working  there  in  February  when  I 
went  there. 

Q.  Do  you  know  Hans  Paskey?        A.  Yes,  sir. 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Qi.  What  was  he  doing?     [209] 
A.  Miner  to  start  with,  and  working  at  the  mill. 

Q.  At  the  close  of  the  work?        A.  Yes,  sir. 

Q.  How  long  had  he  been  working  at  the  mill, 

about,  do  you  know?        A.  No,  I  don't. 
Q.  About?        A.  Oh,  possibly  a  month. 

Q.  Was  he  working  with  the  company  when  the 

work  closed?        A.  Yes,  sir. 

Q.  And  had  been  some  time  previous? 

A.  Yes,  probably  four  or  five  months. 

Q.  Do  you  know  Oliver  Davis?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Cutting  wood;  cutting  cordwood. 

Q.  Was  that  for  the  mine? 

A.  For  the  camp  in  general. 

Q.  For  the  camp  in  general?        A.  Yes,  sir. 

Q.  Was  he  employed  at  other  labor  around  there, 

general  labor,  at  times? 
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A.  I  don't  know;  he  was  cutting  the  wood  on 
contract  is  all  he  did  that  I  know  of. 

Q.  Was  he  there  when  the  work  closed,  do  you 

know?        A.  I  think  he  left  a  few  days  before. 

Q'.  About  how  many? 
A.  Probably,  I  should  say,  a  week.     [210] 

Q.  Prior  to  that  time  had  he  been  working  for 

the  company?        A.  Yes,  sir. 

Q.  How  long  would  you  say? 

A.  Well,  perhaps  three  months  he  worked. 

Qi.  Do  you  know  Alfred  Southey  ?        A.  Yes,  sir. 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  In  what  capacity?        A.  Miner. 

Q.  Was  he  working  there  when  the  work  closed 

on  October  6th?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious?       A.  Yes,  four  or  five  months. 

Q.  Do  you  know  Hulversen,  a  Finn? 

A.  I  can't  place  him  now,  no. 
Q.  Do  you  know  George  H.  Lent  ?        A.  Yes,  sir. 

Q.  Was  he  working  for  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 

Q.  In  what  capacity?        A.  Diesel  engineer. 

Q.  Was  he  working  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  previ- 
ous?       A.  Yes,  he  was  there  when  I  went  there. 

Q.  He  was  there  when  you  went  there;  did  you 

know  Olaf  Johansen;  you  mentioned  Olaf  Johnson 



226  Fairhanks-Morse  <&  Company  vs. 

(Testimony  of  Ira  McCord.) 

a     while     ago — Olaf     Johansen?        A.  Yes,     sir. 
[211] 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  There  when  the  work  closed?        A.  Yes,  sir. 

Q.  What  doing?        A.  Crusherman. 

Q.  Had  he  been  working  there  some  time  pre- 
vious to  the  close  of  the  work? 

A.  He  was  there  when  I  went  there  in  February. 

Q.  Did  you  know  Gr.  Gunderson?        A.  Yes. 

Q.  Was  he   working   for   the   company   at   Salt- 
chuck?        A.  Yes,  sir. 

Q.  What  doing?        A.  Miner. 

Q.  Was  he  working  there  when  it  closed  October 

6th?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  previ- 
ous to  that?        A.  Yes,  probably  five  months. 

Q.  Do  you  know  Frank  Dominick? 

A,  Yes,  sir. 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Q.  What  doing?        A.  Miner. 

Q.  He  was  there  when  the  work  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
vious to  that?        A.  Yes,  probably  four  months. 

Q.  He  was  hurt  there  was  he  not?     [212] 

A.  Yes,  he  was  hurt  and  was  in  the  hospital  for 
some  time. 

Q.  He  had  gone  back  to  work,  had  he  not,  when 

the  work  closed?        A.  Yes,  he  was  back. 
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Q.  Do  you  remember  how  long  he  was  out  of  the 

hospital?        A.  No,  I  don't. 
Q.  Do  you  know  W.  L.  Duff? 

The  COUET. — Is  that  Frank  Dominick  around 
town  here? 

A.  I  haven't  seen  him  in  town. 
Mr.  RODEN. — He  is  in  Juneau  at  the  present 

time,  and  has  been  for  the  last  year. 

Q.  Did  I  ask  you  if  ̂ r.  Duff  was  employed  by 

the  company  at  Salt  chuck? 

A.  I  don't  remember  Duff. 

Q.  You  don't  remember  Duff?        A.  No. 
Q.  Do  you  know  Otto  Hendrickson? 

A.  Yes,  sir. 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes,  sir. 

Qi.  Was  he  there  when  the  work  closed  October 

6th,  1926?        A.  Yes. 

Q.  What  was  he  doing? 

A.  I  am  not  sure  whether  he  was  a  miner  or  part 

of  time  millman,  I  am  not  sure  about  that. 

'  Q.  How  long  had  he  been  working  there  before 
the  work  closed? 

A.  Oh,  not  a  great  while,  I  should  say  a  month. 

Q.  Do  you  know  Berl  Walker? 

A.  No,  I  don't. 

Q.  Do  you  remember — calling  your  attention 

particularly — do  you  remember  the  brother-in-law 
of  Lind,  Arthur  Lind?     [213] 

A.  Yes,  I  have  heard  of  him. 

Q.  You  knew  him  there? 
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A.  I  heard  of  him,  but  don't  remember  him. 
Q.  Do  you  know  what  he  was  doing? 

A.  He  was  employed  around  the  mill. 

Q.  Was  he  there  when  the  work  closed,  do  you 

remember  1        A.  No,  I  can't  remember. 
The  COURT.— You  didn't  know  him"? 
A.  Not  personally;  I  heard  of  him  being  there. 

Q.  I  believe  you  stated  that  you  went  there  about 

in  February?        A.  Yes,  sir. 

Q.  You  were  shift  boss,  you  say,  in  the  mine 

later?        A.  Miner  first,  and  shift  boss. 

Q.  Later?        A.  Yes. 

Q.  And  there  when  the  work  closed? 

A.  Yes,  sir. 

Q'.  Did  you  know  Fred  Hurtle? 

A.  I  don't  remember,  I  can't  place  him. 
Q.  Did  you  know  Conrad  Goldfield? 

A.  The  name  is  familiar  but  I  can't  place  him. 
Q.  Do  you  know  Jack  Holmes?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 

Q.  What  was  he  doing? 

A.  Mill,  I  think,  millman. 

Q|.  Was  he  working  there  when  the  work  closed 

in  October,  1926?        A.  Yes.     [214] 

Q.  Had  he  been  working  there  some  time  previ- 
ous?       A.  Probably  three  months. 

Q.  Did  you  know  A.  Deman?        A.  Yes. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck        A.  Yes. 

Q'.  In  what  capacity? 
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A.  Miner  when  I  first  come,  and  he  was  trans- 
ferred to  the  mill. 

Q.  How  long  had  he  been  working  there? 

A.  I  imagine  he  had  been  at  the  mill  a  month, 

three  months  altogether,  probably. 

Q.  Had  he  been  working  for  the  company  some 

time  previous? 

A.  About  three  months  altogether,  I  should  think. 

Q.  Did  you  know  Gilman?        A.  Who? 

Q.  Gilman?        A.  Yes. 

Q.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes. 

Q.  What  was  he  doing? 

A.  He  worked  around  the  mill,  the  wharf,  and 

there  was  a  boat  there,  towing  the  concentrate  out 

part  of  the  time. 

Q.  Was  he  working  there  when  the  work  closed? 
A.  Yes. 

Q.  Had  he  been  working  there  some  time  prior 

to  that?        A.  For  some  time,  yes. 

Q.  Do  you  remember  about  how  long? 

^    A.  No;    probably     two    months,     three     months 

maybe,  I  wouldn't  say.     [215] 
Q.  Do  you  know  Tom  Perry?        A.  Yes,  sir. 

Q.  Employed  by  the  company  at  Saltchuck? 

A.  Yes,  sir. 

Q.  What  was  his  work?        A.  Mine  shift  boss. 

Q.  Was  he  working  there  when  it  closed? 

A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  before 
that?        A.  When  I  went  there  in  February. 
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Q.  Did  you  know  T.  P.  Lane?        A.  Yes. 

Q.  Was  lie  employed  by  the   company  at   Salt- 
chuck?        A.  Yes. 

Q.  What  was  he?        A.  General  mine  foreman. 

Q.  Was  he  working  there  when  the  work  closed? 
A.  Yes. 

Q.  Had  he  been  working  there  some  time  previ- 
ous?       A.  When  I  went  there  in  February. 

Q.  Do  you  know  William  Mulkey? 

A.  I  don't  remember  him. 
Q.  Do  you  know  Joe  Frates?        A.  Yes. 

Q.  Was  he  employed  by  this  company  at  Salt- 
chuck?        A.  Yes. 

Q.  What  doing?        A.  Miner. 

Q.  Was  he  working  there  when  the  work  closed 

October  6th?        A.  Yes,  sir.     [216] 

Q.  Had  he  been  working  there  some  time  prior 
to  that?        A.  About  two  or  three  months. 

Q.  Did  you  know  Frank  Campbell? 

A.  Yes,  sir. 

Q.  Was  he  working  for  the  Palladium  Company 

at  Saltchuck?        A.  Yes,  sir. 

Q.  What  was  he  doing?        A.  Miner. 

Q.  Was  he  working  there  when  the  work  closed 

October  6th?        A.  Yes,  sir. 

Q.  Had    he     been    working     there     some     time 

previous  to  that? 
A.  Possibly  two  months  or  a  little  less. 

Q.  Do  you  know  William  Coleman?        A.  Yes. 

Q.  Was  he  employed  by  the   company  at   Salt- 
chuck?        A.  Yes. 
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Q.  What  doing?        A.  Miner. 

Q.  Was  he  working  there  when  the  work  closed? 
A.  Yes. 

Q.  Had  he  been  working  there  some  time  pre- 
vious to  that?        A.  Three  or  four  months. 

Q.  Do  you  know  Jack  Eaton?        A.  Yes. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes. 

Q.  What  was  he  doing?        A.  Miner. 

Q.  Was  he  working  there  at  the  close  of  work 

October  6th?        A.  Yes,  sir.     [217] 

Q.  Had  he  been  working  there  some  time  pre- 
vious to  that?        A.  Possibly  two  months. 

Q.  Did  you  know  Frank  Muller  or  Miller? 
A.  Yes. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes. 

Q.  What  doing?        A.  Blacksmith. 

Q.  Was  he  working  there  when  the  work  closed 
October  6th? 

A.  No,  he  left,  say  a  week  before  it  closed. 

Q.  About  a  week  before?        A.  Yes. 

Q.  And  prior  to  that  had  he  worked  for  some 

time  for  the  company? 

A.  Possibly  two  months. 

Q.  Did  you  know  W.  W.  Cole?        A.  Yes. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes. 

Q.  In  what  capacity? 

A.  Mill  carpenter,  millwright. 

Q.  Was  he  working  there  when  the  work  closed? 
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A.  I  don't  think  he  was. 
Q.  How  long  before  the  work  closed  did  he  quit 

work? 

A.  I  should  say  two  weeks,  something  like  that, 

probably  two  weeks. 

Q.  Prior  to  that  had  he  worked  some  time  for 

the  company? 

A.  He  was  working  there  when  I  went  there  in 
February. 

Q.  Did  you  know  Henry  Anderson?  A.  Yes. 

[218] 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes. 

Q.  What  was  he  doing? 

A.  He  w^as  working;  I  don't  know  as  he  had  a 
steady  place;  he  worked  in  the  mill  and  on  the 

crusher  part  of  the  time. 

Q.  In  the  mill?        A.  In  the  mill. 

Q.  Working  there  when  it  closed? 
A.  I  think  so,  yes. 

Q.  Had  he  been  working  there  some  time  previ- 
ous to  that?        A.  Possibly  two  months. 

Q.  Did  you  know  Herman  Korvela? 

A.  No,  I  can't  place  him. 
Q.  Did  you  know  O.  J.  Hostland? 

A.  I  remember  him,  but  can't  place  him;  miner 
I  think  he  was. 

Q.  Do  you  know  Louie  Llahy?        A.  Yes. 

Q.  Was  he  employed  by  the  company  at  Salt- 
chuck?        A.  Yes. 

Q.  What  doing?        A.  Miner. 
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Q.  Was   he   working   for   them   there   when   the 
work  closed  October  6th?        A.  I  think  he  was,  yes. 

Q.  Had  he  been  working  there  some  time  pre- 
vious to  this? 

A.  Oh,  I  would  say  a  month. 

Q.  Did  you  know  William  Matsen?        A.  Yes. 

Q.  Working  for  the  company  at  Saltchuck? 

A.  Yes.     [219] 

Q.  What  doing?        A.  Donkey  engineer. 

Q.  Working  there  when  the  work  closed  on  the 
6th?        A.  Yes. 

Q.  Had  he  been  working  there  some  time  pre- 
vious?       A,  Two  months,  about. 

Q.  Do  you  know  Pete  Klingberg? 

A.  I  don't  remember  him. 
Q.  Did  you  know  S.  E.  Jones?        A.  Yes,  sir. 

Q.  Was  he  employed  by  the  Palladium  Company 
at  Saltchuck?        A.  Yes. 

Q.  What  doing? 

A.  Well,   he   was    roustabout    around  the   camp 
and  back  in  the  woods. 

-  Q.  Was  he  working  there  when  the  work  closed? 
A.  Yes. 

Q.  Had  he   been   working   there   some   time   be- 
fore?       A.  Yes,  probably  two  months. 

Q.  Did  you  know  Hans  Vestad?        A.  Yes.  ^ 
Q.  Working  for  the  company?        A.  Yes. 

Q.  At  Saltchuck?        A.  Yes. 

Q.  What  doing?        A.  Miner. 

Q.  Working  there  when  it  closed  October  6th? 
A.  Yes. 
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Q.  Had  he  been  working  there  some  time  pre- 
vious to  this?     [220] 

A.  He  was   there — working  there  when  I   went 
there  in  February. 

Q.  Did  you  know  Otto  Linderman?        A.  Yes. 

Q.  Was  he  working  for  the  company — the  Pal- 
ladium Company  at  Saltchuck?        A.  Yes. 

Q.  What  doing? 

A.  Well,  he  was  dishwasher,  working  in  the  cook- 
house. 

Q.  What  was  known  as  a  flunkey? 

A.  Yes,  sir. 

Q.  Roustabout?        A.  Yes,  sir. 

Q.  Was  he  working  there  when  the  mine  closed 

October  6th?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  some  time  pre- 
viously ? 

A.  He  was  there  in  February  when  I  went  there. 

Q.  Is  he  out  there  now?        A.  I  don't  know. 
Q.  He  is  related  to  Mrs.  Linderman  is  he  not? 
A.  He  is  her  husband. 

Q.  Did  you  know  Ira  Johnson?        A.  Yes. 

Q.  Was  he  working  for  the  Palladium  Company 
at   Saltchuck?        A.  Yes. 

Q.  What  was  he  doing?        A.  Millman. 

Q.  Was  he  working  there  when  the  work  closed 
October  6th?        A.  Yes. 

Q.  Had  he  been  working  there  some  time  pre- 
viously?    [221]         A.  Probably  three  months. 

Q.  Did  you  know  T.  Ossman? 

A.  I  don't  remember. 
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Q.  Did  you  know  J.  M.  Carlson? 

A.  I  don't  remember  the  name  now. 
Q.  Now  in  regard  to  this  mine,  was  the  mill  at 

the  mouth  of  the  mine  or  tunnel? 

A.  Yes,  the  mill  was  about  fifteen  hundred  feet 
from  the  mouth  of  the  tunnel. 

Q.  Was  it  connected  with  the  tunnel?        A.  Yes. 

Q.  How?    How  is  it  connected  with  the  tunnel? 
A.  With  a  track. 

Q.  Railway?        A.  Railway,  yes,  sir. 

Q.  What  was  the  mill  used  for? 

A.  Crushing  the  ore. 

Q.  Was  it  for  extracting  ore  brought  from  the 

mine?        A.  Yes,  sir. 

Q.  Was  it  part  of  the  general  mine  and  mining 

operations?        A.  Yes,  sir. 

Q.  The  cook-house  you  have  mentioned,  what  was 
it  operated  for?        A.  Both  the  mine  and  mill. 

Q.  Sir?        A.  Both  the  mine  and  the  mill. 

Q.  Boarded  men  working  in  the  mine? 

A.  Yes,  sir. 

Q.  And  the  store,  what  was  it  operated  for? 

A.  The  employees.     [222] 

Q.  The  employees  of  the  mine?        A.  And  mill. 

Q.  Was  that  part  of  the  mining  operation — the 
store?        A.  Yes. 

Q.  These  men  you  have  testified  as  working  here, 

were  they  engaged  in  work,  the  general  work  of  the 

mine,  or  extracting  or  getting  the  ore  out  of  the 

mine,  doing  something  to  that  end?        A.  Yes,  sir. 

Q.  Were  there  some  others  you  don't  remember, 
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were  there  other  men  working  there  besides  those 

you  have  testified  to,  that  you  recall? 

A.  Yes;  I  can't  remember  them  all. 

Q.  You  don't  remember  quite  all*?        A.  No. 

Q.  The  mill,  cook-house,  store,  mine  and  tracks, 
and  donkey,  and  the  boats,  which  you  have  testified 

to,  were  they  all  used  in  connection  with  mining 

and  mine  operations'?        A.  Yes,  sir. 
Q.  Were  they  there  for  any  other  purpose  than 

that?        A.  No. 

Q.  Was  anything  else  being  carried  on  there  but 

mining  and  necessary  correlaries? 

A.  No,  nothing. 

Mr.  DUGGAN.— That  is  all. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  How  much  do  you  claim  now  to  be  due  you? 

A.  My  time  check  was  three  hundred  and  some 

[223]     dollars. 

Q.  You  don't  remember  how  much? 
A.  Something  over  three  hundred. 

Q.  When  did  you  get  that  time  check? 
A.  It  was  sent  to  me  when  I  come  in. 

Q.  Where  is  it? 

A.  The  time  check — the  lawyers  have  it.  It  was 
a  statement. 

Q.  You  stayed  a  few  days  after  the  mine  shut 
down?        A.  No,  I  come  down  the  next  day. 

Q.  How?        A.  Come  in  on  the  "Fairbanks." 
Q.  The  company  boat?        A.  Yes. 
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Q.  Did  you  pay  any  fare  coming  it? 

A.  No,  we  never  paid  it;  it  was  taken  out  at  the 
office. 

Q.  It  was  taken  out  at  the  office?        A.  Yes,  sir. 

Q.  What  was  the  usual  amount  charged  for  fare 

each  way?        A.  Four  dollars. 

Q.  Four  dollars,  the  return  trip  would  then  be 

eight  dollars?        A.  Yes,  sir. 

Q.  Was  that  taken  out  on  the  statements  which 

the  bookkeeper  made?  It  was  taken  out  of  your 
amount  ? 

A.  One  fare  should  have  been  taken    out. 

Q.  How  do  you  know  that? 
A.  I  said  it  should  have  been. 

The  COURT.— And  was  not? 

A.  I  don't  know  I  am  sure. 

Q.  You  don't  know  whether  it  was  or  not? 
A.  No. 

Q.  Why  should  only  one  fare  have  been  taken 

out?     [224] 

A.  I  made  the  return  trip  and  went  back  from 
town. 

Q.  On  the  same  boat?        A.  Yes. 

Q.  You  mean  eight  dollars  should  have  been 
taken  out? 

A.  No,  it  should  have  been  twelve  dollars  taken 
out. 

Q.  Twelve  dollars? 

A.  Yes;  that  would  be  three  fares. 

Q.  Three  fares  should  have  been  taken  out? 
A.  Yes. 
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Q.  After  the  mine  closed  and  you  came  to  town 

who  else  came  to  town  on  that  occasion,  do  you  re- 
member ? 

A.  Yes;  Oscar  Pegg,  Perhab,  I  think  that  was 
all. 

Q.  After  you  went  back  to  the  mine,  did  you  stay 

any  length  of  time  over  there?        A.  No. 

Q.  You  went  back? 

A.  I  went  back,  yes,  on  the  boat  that  night. 

Q.  Now,  you  say  Arthur  Lind  was  one  of  the 

engineers?        A.  Yes. 

Q.  Was  he  also  the  wireless  operator? 

A.  Yes,  sir. 

Q.  Did  he  put  in  the  whole  shift  on  the  wireless 

plant,  or  how  was  it  run? 

A.  I  think  he  did  go  up  there,  I  think  he  sent 

the  wires  after  supper,  he  did  go  up  and  put  in  an 
hour  or  two. 

Q.  He  only  put  in  part  time  after  hours? 
A.  Yes. 

Q.  Do  you  know  what  became  of  the  wireless 

equipment  after  the  shut  down?        A.  No.     [225] 

Q.  You  have  never  seen  it  since? 

A.  I  have  never  been  there  and  didn't  know 
about  the  wireless  while  I  was  there. 

Q.  You  spoke  about  this  man  named  Oilman; 

did  you  know  a  man  named  Bender?        A.  Yes. 

Q.  What  was  he  doing? 

A.  Storekeeper,  commissary  clerk. 

Q.  He  ran  that  store  on  his  own  account,  didn't 
he?        A.  I  don't  know  I'm  sure. 
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Q.  Gillman  worked  for  Bender,  didn't  he? 
A.  Well,  Bender  was  working  after  he  left  too, 

I  believe. 

Q.  And  Gillman  under  him?        A.  I  guess  so. 

Q.  Gillman  didn't  do  any  actual  mining  at  all? 
A.  No. 

Q.  Gillman  was  paid  by  Bender,  wasn't  that  the 
arrangement  ? 

A.  No,  I  don't  think  so.  Gillman  used  that 
boat,  by  taking  ore  concentrate  from  the  wharf  to 
the  boat. 

Q.  Bender  had  a  contract  to  take  concentrate? 

A.  I  don't  know. 

Q.  Wasn't  it  this  way — Bender  was  contractor 
for  the  company  under  certain  arrangements  to 

receive  certain  compensation.  Bender  employed 

Gillman  to  work  for  him  and  gave  Gillman  an  or- 
der on  the  company  for  his  wages,  to  be  charged 

against  Bender? 

A.  I  don't  know^  anything  about  it. 

Q.  You  didn't  know  what  Gilman's  arrangement, 
so  far  as  pay  was  concerned,  was? 

A.  No,  I  didn't.     [226] 
Q.  As  you  stated  to  Mr.  Duggan,  there  were  two 

Olaf  Johnsons  at  the  time,  is  that  true? 

A.  I  understood  them  to  be  Johnsens,  both,  but 

he  says  one  is  Johansen. 

Q.  No,  there  are  two  Olaf  Johnsons,  and  two 

Olaf  Johansens,  you  had  it  right,  there  were  two 

of  the  Johnsons  and  also  Olaf  Johansen;  did  you 
know  the  two  Olaf  Johnsons?        A.  I  know  one. 
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Q.  And  of  course  knowing  the  other,  you  could 

not  distinguish.  Did  you  know  one  Olaf  Johan- 
sen'?        A.  Yes. 

Q.  Did  you  know  the  other  Olaf  Johansen? 

A.  No;  I  know  one. 

Q.  You  spoke  about  George  Smith;  do  you  re- 
member when  he  started  to  work? 

A.  He  was  working  in  February  when  I  went 
there. 

Q.  Was  he  working  there  when  you  quit? 

A.  George  Smith  just  come  back  the  day  it 

closed;  I  remember  very  well. 

Q.  You  don't  know  then  when  he  quit  work? 

A.  Not  exactly,  no,  but  he  hadn't  been  gone  a 
great  while. 

Q.  About  how  long  would  you  say? 

A.  I  wouldn't  say  over  a  month;  because  I  was 
well  acquainted  with  him. 

Q.  Do  you  know  whether  or  not  he  filed  two  liens 

covering  the  same  time,  two  minor  liens  covering 

the  same  period  of  time?        A.  I  don't  know. 

Q.  Do  you  know  who  his  attorney  is  in  foreclos- 
ing this  lien? 

A.  No ;  I  suppose  Duggan  &  McCain.     [227] 

Q.  Do  you  know  whether  or  not  he  employed  Mr. 

Grigsby  to  foreclose  his  lien,  or  any  other  lien  ? 

A.  No,  I  don't  know  that. 

Q.  You  don't  know  how  much  is  due  any  of  these 
men,  from  your  own  personal  knowledge,  do  you? 

A.  No. 
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Q.  You  don't  know  when  any  of  these  men  com- 
menced?       A.  Not  exactly,  no. 

Q.  You  don't  know  what  arrangements  each  of 
them,  or  any  of  them  made  with  the  company  con- 

cerning compensation  he  was  to  receive  ? 

A.  No,  I  don't. 

Q.  And  you  don't  know  how  much  any  of  them 

received?        A.  No,  I  don't. 
Q.  Or  the  exact  amount  due  any  of  them? 
A.  No. 

Mr.  RODEN.— That  is  all. 

Cross-examination. 

(By  Mr.  ZIEGLER.) 

Q.  Do  you  know  the  signatures  of  these  men  who 

worked  at  the  mine?        A.  No,  I  don't. 

Redirect  Examination. 

(By  Mr.  McCAIN.) 

Q.  What  was  the  wage  scale  at  the  Salt  chuck 

mine,  Mac? 

A.  Four  and  a  half  miners,  four  for  laborers. 

Q.  And  board?        A.  Yes.     [228] 

Q.  How  about  millmen? 

A.  Well,  laborers  were  getting  four,  and  I  don't 
know  what  the  men  operating  was  getting,  four 

and  a  half  or  five,  I  think. 

Mr.  McCAIN.— That  is  all. 

(Witness  excused.) 
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TESTIMONY  OF  OSCAR  BERG,  FOR  CLAIM- 
ANTS H.  B.  LAMPMAN  AND  OTHERS 

(RECALLED). 

OSCAR  BERG,  recalled,  testified  further  as  fol- 
lows: 

Direct  Examination. 

(By  Mr.  McCAIN.) 

Q.  Will  you  state  your  name,  please? 

A.  Oscar  Berg. 

Q.  Did  you  ever  work  at  the  Saltchuck  mine  of 

the  Alaska  Palladium  Company?        A.  Yes. 

Q.  When,  Mr.  Berg? 

A.  I  worked  there  there  6th  of  October  when  they 
closed  down. 

Q.  How  long  had  you  been  working  there  ? 
A.  I  worked  there  off  and  on  for  the  last  two 

years,  but  the  last  time  I  come  there  was  the  begin- 
ning of  July,  1926. 

Q.  You  worked  there  from  that  time  until  they 

closed  on  the  6th  of  October  ?        A.  Yes,  sir. 

Q.  Did  you  know  a  man  named  J.  M.  Carlson 
there?        A.  Yes,  sir. 

,     Q.  What  did  he  do?        A.  Miner. 

Q.  Working  there  when  the  mine  closed  down? 

[229] 

A.  No,  I  think  he  quit  a  few  days  before  they 
closed  down. 

Q.  Do  you  know  about  how  long  he  had  been 
there  ? 
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A.  I   would   think  he   stayed   about   five   or   six 

weeks;  I  could  not  tell  for  sure. 

Q.  Working  in  the  mine?        A.  Yes. 

Q.  Did  you  know  a  man  named  Pete  Place? 

A.  No,  I  can't  remember  him, 
Q.  Do  you  remember  a  fellow  called  Frenchy,  a 

little  fellow?        A.  Yes. 

Q.  Do  you  remember  whether  or  not  his  name 
was  Pete  Place? 

A.  Oh,   yes;   it   is  hard   to   remember  when   we 

call  them  "Frenchy"  and  "Scotty." 
Q.  Was  he  working  there? 

A.  He  was  working  in  the  mine. 

Q.  Working  when  the  mine  closed  down? 
A.  Yes. 

Q.  Mining  you  say,  in  the  mine  ?        A.  Yes. 

Q.  Do  you  know  how  long  he  had  been  there,  or 

approximately  ? 

A.  No,  I  couldn't  say,  a  couple  of  months,  I  guess. 
Q.  Do  you  remember  a  man  named  Otto  Larson? 
A.  Yes. 

'  Q.  Was  he  working  there  at  the  Saltchuck? 
A.  Yes. 

Q.  What  doing?        A.  Millman. 

Q.  Working  there  when  the  mine  closed  down? 
A.  Yes. 

Q.  Do  you  know  how  long  he  had  been  working 

there  preceding     [230]     that? 

A.  No,  I  couldn't  tell  for  sure,  but  not  very  long; 
about  four  or  five  weeks,  I  think. 

Q.  Do  you  know  a  man  named  Predho? 
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A.  No,  I  can't  think  of  him. 
Q.  Do  you  remember  Tommy  Woodhouse? 
A.  Yes. 

Q.  Was  he  working  for  the  Alaska  Palladium 

Company  in  the  Saltchuck  mine?        A.  Yes. 

Q.  Was  he  working  there  when  the  mine  closed 
down?        A.  Yes. 

Q.  What  doing?        A.  Millman. 

Q.  Had  he  been  there  some  time  before  it  closed 
down? 

A.  He  had  been  there  a  long  time;  but  had  a  lay 

off  of  some  kind,  and  then  come  back  again. 

Q.  Do  you  remember — do  you  know  a  man  named 
Hulvinen?        A.  Yes. 

Q.  Was  he  working  for  the  Alaska  Palladium 

Company  at  Saltchuck?        A.  Yes,  sir. 

Q.  What  doing?        A.  Miner. 

Q.  Was  he  working  there  when  the  mine  closed 

down  on  October  6th,  1926? 

A.  Yes,  I  think  he  was. 

Q.  And  had  been  there  some  time  before  that  ? 
A.  Yes. 

Q.  Do  you  know  a  man  named  Duff?     [231] 
A.  Yes. 

Q.  Where  did  you  know  him? 

A.  He  was  working  over  there. 

Q.  Over  there? 

A.  Yes,  he  was  working  at  Saltchuck. 

Q.  When  the  mine  closed  down?        A.  Yes. 

Q.  What   doing? 

A.  Millman,  repairman  and  helping. 
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Q.  Had  he  been  there  some  time  before  October 

6th,  working  there?        A.  Yes. 

Q.  Oscar,  do  you  remember  Berl  Walker? 

A.  No,  I  can't  remember. 
Q.  Do  you  remember  Arthur  Lind,  the  radio 

operator?        A.  Yes. 

Q.  Do  you  remember  his  brother-in-law? 
A.  Yes. 

Q.  Do  you  remember  what  his  brother-in-law's 
name  was?        A.  No. 

Q.  You  didn't  know  whether  Berl  Walker  was 

Lind's  brother-in-law,  or  not? 

A.  No,  I  didn't  know  that. 

Q.  What  was  Lind's  brother-in-law  doing  there, 
if  anything? 

A.  He  was  working  around  the  mill  and  store 

there;  I  don't  know  exactly  what  kind  of  a  job  he 
had,  but  he  was  down  around  the  mill. 

Q.  Was  he  working  there — this  brother-in-law 

of  Lind's  on  October  6th?        A.  I  think  so.     [232] 
Q.  Do  you  know  how  long  he  had  been  there? 

A.  No,  he  was  there  when  I  come  in  July. 

Q.  He  was  there?        A.  Yes,  sir. 

Q.  Do  you  know  Fred  Hertle?        A.  Yes,  sir. 

Q.  Wes  he  working  at  Saltchuck?        A.  Yes. 

Q.  In  the  mine?        A.  Yes. 

Q.  What  doing? 

A.  He  was  working  on  the  bunkers;  I  don't  know 

whether  you  would  call  that  ''millman"  or  "la- 

borer." 
Q.  What  was  the  nature  of  his  work  ? 
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A.  Finishing  up  the  rocks,  and  dumping  it;  the 

ore  coming  from  the  mine  dumped  into  the  mill. 

Q.  Was  he  working  on  the  6th  of  October? 

A.  No,  he  quit  a  few  days  before  that. 

Q.  Had  he  been  there  up  until  a  few  days  before 

October  6th,  working  there  some  of  the  time? 

A.  Yes,  he  had  been  working  there  some  of  the 
time. 

Q.  Do  you  know  a  man  named  Conrad  Goldfield? 
A.  Yes. 

Q.  Was  he  working  at  Saltchuck?        A.  Yes. 

Q.  In  the  mine?        A.  Yes. 

Q.  What  doing?        A.  Millman. 

Q.  Working  in  the  mill?     [233] 
A.  In  the  mill. 

Q.  Was  he  working  there  when  the  mine  closed 
down?        A.  Yes. 

Q.  How  long  had  he  been  there,  approximately? 
A,  Three  months  that  I  know  of. 

Q.  Do  you  remember  Bill  Mulkey? 

A.  No,  I  can't  think  of  him. 
Q.  Do  you  remember  a  man  named  Herman  Cor- 

vela?        A.  Yes. 

Q.  Was  he  working  there  in  the  Saltchuck  mine? 
A.  Yes. 

Q.  What  doing?        A.  Miner. 

Q.  Working  there  when  the  mine  closed  down 
on  the  6th? 

A.  I  am  not  quite  sure  if  he  was  there  or  it  he 

quit  a  few  days  before. 

Q.  Had  he  been  working  there  some  time? 



Alaska  Palladium  Company  et  at.  247 

(Testimony  of  Oscar  Berg.) 
A.  Yes. 

Q.  To  your  knowledge  ?        A.  Yes. 

Q.  You  say  in  the  mill  or  in  the  mine,  which? 
A.  In  the  mine. 

Q.  Do  you  remember  Ole  Hosterland '^ 

A.  No,  I  don't   remember  him. 
Q.  Do  you  know  a  man  named  Pete  Klingenberg? 
A.  Yes. 

Q.  Was  he  working  in  the  Saltchuck  for  the 

Alaska  Palladium  Company?        A.  Yes. 

Q.  Was  he  there  when  the  mine  closed?     [234] 

A.  Yes,  sir. 

Q.  What  doing?        A.  Millman. 

Q.  Do  you  know  whether  he  had  been  there  some 

time  previous  to  the  shut  down? 

A.  Yes,  he  worked  there  off  and  on  the  last  couple 

of  years. 

Q.  Was  he  there  all  the  time  you  were  there  the 

last  time  you  were  there  ? 

A,  No,  he  had  only  been  there  a  couple  of  months 
the  last  time. 

Q.  Do  you  know  a  man  named  T.  Ausman? 
A.  Yes. 

Q.  Was  he  working  at  Saltchuck  mine  for  the 

Alaska  Palladium  Company?        A.  Yes. 

Q.  What  doing  ? 

A.  He  was  driving  that  electric  mule  there,  haul- 
ing ore  from  the  mine  out  to  the  mill. 

Q.  Was  he  there  when  the  mine  closed? 

A.  No,  he  quit  a  few  days  before,  about  a  couple 
of  weeks  before. 
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Q.  Prior  to  the  time  he  quit  there  a  couple  of 
weeks  before  October  6th  had  he  been  there  for  some 

time?        A.  Yes. 

Q.  Now,  Oscar,  do  you  know  a  man  named  Olaf 
Johansen?        A.  Yes,  sir. 

Q.  Did — was  he  working  there?        A.  Yes,  sir. 

Q.  When  the  mine  closed  ? 

A.  Yes,  he  was  working.     [235] 

Q.  What  was  Olaf  Johansen  doing? 
A.  Crusherman  in  the  mill. 

Q.  Do  you  know  approximately  how  long  he  had 
been  there  at  that  time? 

A.  Oh,  he  had  been  there  a  long  time,  but  I 

couldn't  tell  exactly  how  long. 

Q.  Do  you  know  a  man  named  Olaf,  or  Ole  John- 
son?       A.  Yes,  Ole  Johnson. 

Q.  Was  he  the  same  man  as  Olaf  Johansen? 

A.  No,  it  was  two  different  men  altogether. 

Q.  What  was  Johnson  doing? 

A.  Working  in  the  mill,  a  millman,  and  I  think 

he  had  a  kind  of  straw-boss  job. 

Q.  How  long  had  he  been  working  there  before 
the  shut  down  ?        A.  A  couple  of  years. 

Q.  Was  there  two  Olaf  Johnsons? 

A.  No,  there  was  only  one  Olaf  Johnson,  or  Jo- 
hansen, and  one  Ole  Johnson,  they  was  the  only  ones 

at  the  time,  one  Ole  Johnson  and  one  Olaf  Johan- 
sen. 

Q.  They  were  different  men  entirely? 
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A.  Yes,  sir.     There  was  another  Johnson,   or — 
Einer  Johnson — brother  of  Ole. 

(By  Mr.  DUGOAN.) 

Q.  Mr.  Berg,  in  making  out  time  checks  did  the 

company  make  the  store  deductions  on  your  time 

checks?        A.  Yes,  on  them  statements,  yes. 

Q.  Was  it  the  understanding  the  store  was  oper- 
ated by  the  company?        A.  Yes,  sir.     [236] 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  Did  you  ever  get  a  time  check,  Mr.  Berg? 

A.  I  don't  know  whether  you  could  call  them — it 
was  kind  of  a  statement  where  it  says  what  you  have 

been  getting  through  the  store  in  the  line  of  clothes, 

tobacco  and  things  of  that  kind,  deductions  for 
board. 

Q.  You  didn't  get  one  of  those  when  you  quit, 
did  you? 

A.  Yes,  I  got  one  for  the  month  of  August,  when 
the  mine  shut  down. 

The  COURT.— August? 
A.  Yes,  sir. 

Q.  The  mine  shut  down  in  August  ? 

A.  They  were  behind  with  these  things,  we  were 

supposed  to  get  one  every  month,  but  didn't. 
Q.  The  last  one  you  got  was  in  August? 

A.  Yes,  sir. 

Q.  What  became  of  that? 

A.  I  think  the  lawyers  have  got  it. 

Q.  You  knew  these  men  about  whom  you  testi- 
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fied,  you  don't  know  when  any  one  of  them  com- 
menced?       A.  Not  the  exact  date,  no. 

Q.  You  don't  know  how  many  days  actual  labor 

they  performed  over  there*?        A.  No. 

Q.  You  don't  know  what  arrangement  they 
made  with  the  company  about  their  pay?        A.  No. 

Q.  You  don't  know  how  much  any  one  of  them 
may  have  drawn?        A.  No.     [237] 

Q.  You  don't  know  how  much  any  one  of  them 
has  coming,  as  a  matter  of  fact,  at  the  present  time  ? 

A.  No,  sir. 

Q.  You  said  there  was  only  one  Olaf  Johnson 

over  there.  Now  then,  did  you  know  a  man  named 
Oluf  Johnson? 

A.  Yes,  that  is  Oluf  Johnson. 

Q.  Oluf  Johnson  is  the  only  Johnson  over  there? 

A.  Olaf  and  Ole  Johanson  are  the  only  ones. 

Q.  The  only  Johnson? 
A.  There  is  a  brother  of  Ole  Johnson,  Einar 

Johnson. 

Q.  Tell  me  how  many  Johnsons  were  there. 

A.  At  the  time  of  the  shut-down  there  was  only 
the  two,  Olaf  and  Ole. 

Q.  Did  you  not  tell  Mr.  McCain  there  was  only 
one  Johnson  and  one  Johansen  over  there? 

A.  One  Ole  and  one  Olaf. 

Q.  How  many  Johnsons?        A.  Two. 

Q.  One  named  Olaf?        A.  Yes. 

Q.  And  the  other  one  Oluf? 

A.  No,  that  is  no  Oluf,  no  Oluf  there;  Oluf  and 
Olaf. 
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Q.  The  lien  claim  is  for  one  Olaf  and  the  other 
is  Oluf? 

A.  There  is  only  two,  Oluf  and  Ole. 

Q.  How  many  Johansens  were  over  there? 

A.  Only  one  Johansen  and  one  Johnson. 

Q.  Olaf  Johansen 's  lien  we  are  talking  about. 
A.  Johansen 's. 
Q.  Only  one  Johnsons?        A.  Yes.     [238] 

Q.  How  many  Johnsons  were  there? 

A.  There  was  two  brothers,  Johnsons. 

Q.  Tell  me  how  many  Johnsons  were  over  there. 

A.  Two  brothers,  Johnsons. 

Q.  Two  Johnsons'? 
A.  Yes.     One  Ole  and  one  Olaf. 

Q.  And  one  Johansen?        A.  Yes. 

Q.  How  do  you  explain  that  liens  were  filed  by 
two  Johansens  Oluf  Johansen  and  Olaf  Johansen? 

A.  You  must  have  that  wrong;  because  they  are 
both  friends  of  mine. 

Q.  They  have  two  liens  filed  here;  but  you  only 
knew  one  Johansen  over  there  ?        A.  Yes. 

Q.  And  two  Johnsons  ?        A.  Yes. 

Mr.  RODEN.— That  is  all. 

Redirect  Examination. 

(My  Mr.  McCAIN.) 

Q.  What  were  the  first  names  of  the  two  John- 
sons?       A.  Ole  and  Einar. 

Q.  What  was  the  name  of  Johansen? 
A.  Olaf. 

Mr.  McCAIN.— That  is  all. 

(Witness  excused.)     [239] 
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Mr.  DUGrGAN. — I  will  say  to  the  Court  where 
two  liens  were  filed  a  check  showed  up  after  the 

lien  was  filed,  which  had  been  unpaid  for  want  of 

funds;  therefore  there  was  a  further  claim  against 

the  company  they  assumed  after  the  check  was 

received,  and  it  became  necessary  to  file  a  further 
hen  to  include  that  check, 

The  COURT.— Is  that  all? 

Mr.  McCAIN. — We  are  expecting  another  witness 

from  Pennock  Island  over,  and  he  isn't  here.  This 
is  a  man  who  knows  some  of  the  other  men  we  failed 

to  identify  by  these  witnesses. 

The  COURT. — Any  other  testimony  in  regard  to 

this'? 
Mr.  ZIEGLER.— I  desire  to  file  with  the  clerk 

of  the  court  at  this  time,  certified  copies  of  chattel 

mortgages  from  the  company  to  Fairbanks  Morse  & 
Company. 

Mr.  DUGGAN.— No  objection. 

The  COURT. — They  may  be  received. 
(Said  chattel  mortgages,  certified  copies,  were 

then  filed  with  the  clerk  as  exhibit  2  of  the  Fair- 

banks-Morse Company.) 

Mr.  ZIEGLER. — I  would  like  also  to  file  either  to- 

day or  to-morrow,  when  completed,  a  trust  mortgage 
from  the  Platinum  Palladium  Producing  Company 

to  the  Seattle  Title  Trust  Company,  so  we  will  have 
it  before  the  Court. 

The  COURT.— Very  well.     Is  that  all? 

Mr.  DUGGAN. — We  would  like  to  call  another 

witness  when  we  can  get  him  in. 
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The  COURT.— I  want  to  close  it  to-day.  Can 

you  get  him  to-day? 
Mr.  McCain. — If  he  comes  we  can  put  him  on, 

but  [240]  otherwise  we  could  not  go  after  him. 

We  expected  him  to  come  back  to-day,  but  he  isn't 
here  yet. 

The  COURT.— I  will  close  it  to-day.  If  you  get 

him  here  at  three  o  'clock  you  can  take  his  testimony. 
That  is  all  the  testimony? 

Mr.  RODEN.— Yes,  sir. 
Mr.  ZIEGLER. — And  before  final  decree  or  order 

is  entered  in  the  case  I  would  like  to  present  pro- 
posed findings  of  fact  and  conclusions  of  law  in  the 

ease  of  Fairbanks-Morse  &  Company. 

The  COURT.— You  may. 

Mr.  ZIEG-LER.— The  Court  will  hear  argument 
on  all  the  matters,  before  the  final  judgment? 

The  COURT. — I  was  going  to  hear  argument  to- 
day, but  I  will  hear  the  testimony  before  three 

o'clock — give  the  parties  until  three  to  finish  and 
close  the  testimony,  and  will  hear  the  argument 

Saturday. 

Mr.  GORE. — Before  decree  is  entered  I  want  to 

remind  the  Court  the  old  receiver  has  about  $100. 

The  COURT.— Yes,  I  know. 
Mr.  ZIEGLER.— I  would  like  to  know  whether 

or  not  there  was  a  ruling  of  the  Court  made  on  the 

application  of  J.  E.  Chilberg  to  have  returned  cer- 

tain personal  property;  an  order  was  made  releas- 

ing everything  but  one  Ford  truck,  and  the  people 

down  there  told  me  yesterday  it  was  their  impres- 
sion the  Ford  truck  had  been  released  and  asked 
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me  to  obtain  an  order  directing  the  receiver  to  turn 

it  over.     I  don't  recall  any  such  order. 
Mr.  RODEN. — I  think  the  ruling  was  everything 

be  returned  except  the  truck.     [241] 

The  COURT.— Yes. 

Mr.  ZIEGLER.— I  thought  so  too. 

The  COURT.— The  Ford  truck  wasn't  sold? 
Mr.  RODEN.— No. 

The  COURT. — I  will  pass  upon  that  Saturday. 

Mr.  ZIEOLER.— On  the  proposition  of  the  Ford 
truck? 

The  COURT.— Yes. 

Mr.  ZIEGLER.— All  right. 

The  COURT. — I  don't  remember  now  what  your 

proof  is  as  to  the  ownership  of  the  truck.  I  don't 
think  there  was  any  testimony  put  in. 

Mr.  ZIEGLER.— The  deposition  of  Chilberg  on 
that;  he  stated  they  had  the  truck  and  brought  it 
back  here  and  took  it  over  to  the  mine. 

The  COURT. — Yes.  I  don't  remember  his  depo- 
sition :  it  might  have  been  separated  from  the  other 

records. 

(Whereupon  Court  adjourned  until  2  o'clock  P. 
M.  the  same  day,  reconvening  at  2  P.  M.  as  per 

adjournment,  with  all  parties  present,  excepting 
Mr.  Grigsby.) 

Mr.  DUGGAN. — I  have  three  witnesses  here  on 

the  Palladium  case,  and  would  like  to  have  their 

testimony  taken  now. 

The  COURT.— Very  well. 

Mr.  DUGGAN.— Mr.  Grigsby  told  me  he  didn't 
care  to  be  here.     [242] 
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TESTIMONY  OF  RICHARD  THOMSON,  FOR 
CLAIMANT  HARRY  B.  LAMPMAN. 

RICHARD  THOMSON,  called  as  a  witness,  on 

behalf  of  Harry  B.  Lampman,  being  first  duly 

sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUGGAN.) 

Q.  State  your  name.         A.  Richard  Thomson. 

Q.  Where  do  you  live?        A.  Ketchikan. 

Q.  Did  you  work  for  the  Alaska  Palladium  Com- 
pany in  1926?        A.  Yes,  sir. 

Q.  When  did  you  go  to  work  there  ? 

A.  I  went  to  work  there  about  in  April. 

Q.  Were  you  working  there  when  the  mine  closed 

down?        A.  Yes,  sir. 

Q.  What  did  you  do?        A.  Mill  repairman. 

Q.  Mill  repairman?        A.  Yes,  sir. 

Q.  How  much  have  you  got  coming?  Do  they 

owe  you  money  at  this  time?        A.  Yes,  sir. 

Q.  How  much? 

A.  Three  hundred  sixty-four  dollars. 

Q.  Have  you  been  paid  that  money? 

A.  No,  sir. 

Q.  Do  you  know  Berl  Walker?        A.  Yes,  sir. 

Q.  Was  he  working  for  the  Alaska  Palladium  at 

Saltchuck  in  the  year  1926?     [243]         A.  Yes,  sir. 
Q.  What  was  he  doing? 

A.  He  was  working  at  the  mill. 
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Q.  Was  he  working  there  when  the  mine  closed 

down'?        A.  Yes,  sir. 
Q.  How  long  had  he  been  working  there? 

A.  About  a  couple  of  months,  I  guess;  I  don't 
remember, — two  months  or  two  and  a  half. 

Q.  Millman?        A.  Yes,  sir. 

Q.  Did  you  know  Ole  Hostlund?        A.  Yes,  sir. 

Q.  Was  he  working  for  the  Alaska  Palladium 

Company  in  1926?        A.  Yes,  sir. 

Q.  What  doing? 

A.  Some  of  the  time  carpenter  repair  work. 

Q.  In  the  mill? 
A.  Mill  and  mine  both,  if  I  remember  right,  all 

around. 

Q.  Was  he  working  there  when  the  mine  closed 

down?        A.  Yes,  sir. 

Q.  Had  he  been  working  there  for  some  time? 

A.  Yes,  he  has;  I  don't  remember  quite  how  long, 
but  he  worked  there  for  a  little  while  before  they 

closed,  probably  three  or  four  months. 

Q.  You  don't  remember  exactly?        A.  No,  sir. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  These  men  you  have  testified  about,  you  don't 
know  when  [244]  any  one  of  them  commenced 

work,  actually,  do  you? 

A.  No,  they  w^as  working  about  the  time  I  was. 

Q.  What  I  mean  is,  you  don't  know  when  they 
commenced  ? 

A.  I  don't  quite  remember.     I  remember  pretty 
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near  how  long  they  worked;  I  don't  remember  the 
date. 

Q.  You  don't  know  how  many  shifts  they  put  in? 
A.  No;  I  was  no  timekeeper. 

Q.  You  don't  know  what  kind  of  an  arrangement 
they  made  with  the  company  when  they  were  em- 

ployed as  to  their  compensation,  as  to  how  much 

they  would  get? 

A.  No,  the  company  did  not  tell  me  how  much 

they  paid  the  men. 

Q.  You  don't  know  whether  they  have  been  paid? 
A.  No. 

Q.  You  don't  know  how  much  is  due  any  one  of 
them  specifically?        A.  No. 

(By  the  COURT.) 

Q.  You  say  you  were  working  in  the  mill? 

A.  Yes,  sir. 

Q.  What  contract  did  you  have  ?        A.  Contract  ? 

Q.  Yes.        A.  What  do  you  mean  by  that? 

Q.  Contract  of  employment.  Did  you  have  a 
contract  ? 

A.  Didn't  have  a  contract  at  all;  just  was  em- 

ployed, and  paid  so  much;  didn't  know  much  of 
when  they  would  pay  me.  I  understood  it  was  to 

be  monthly;  they  got  behind  and  I  didn't  want  to 
get  too  much  money  coming. 

Q.  When  did  you  commence  work?     [245] 

A.  April. 

Q.  When  did  you  quit? 

A.  I  didn't  quit,  the  mine  closed  up. 
Q.  Did  you  work  continuously  all  the  time? 
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A.  All  the  time;  every  day;  I  had  been  working 

previously  about  a  year  and  a  half. 

Q.  You  settled  up  with  them  on  that? 

A.  Oh,  yes,  I  settled  up  with  them  on  that. 

Q.  What  wages  were  you  getting? 

A.  Five  and  a  quarter  a  day. 

Q.  Five  and  a  quarter  a  day?        A.  Yes,  sir. 

Q.  That  included  board? 

A.  No,  I  was  married,  had  my  wife  out  there. 

Q.  Five  and  a  quarter  a  day,  without  board? 

A.  Yes,  sir. 

Q.  Did  you  have  any  account  at  the  store? 

A.  Yes,  sir. 

Q.  When  you  quit  did  you  receive  a  slip? 

;    A.  I  got  a  statement  for  more  than  I  put  in  a 

claim  for,  $397.00. 

Q.  More  than  you  claimed? 

A.  I  put  in  a  claim,  claim  for  less  than  I  ac- 
tually got  coming,  the  first  statement  was  $364.00 

and  the  second  one  was  $397.00. 

Q.  How  did  it  happen  he  gave  you  two  state- 
ments ? 

A.  I  guess  he  didn't  know  what  he  was  doing. 
[246] 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  You  claimed  a  lien  for  $364.30? 

A.  Yes,  three  sixty- four;  that  is  the  first  state- 
ment I  got  from  the  timekeeper,  the  day  after  the 
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mine  closed  up,  and  a  few  weeks  later  I  got  a  sec- 
ond statement  for  $397.00. 

Mr.  RODEN.— That  is  all. 

(Witness  excused.) 

TESTIMONY  OF  S.  E.  JONES,  FOR  CLAIM- 
ANTS HARRY  B.  LAMPMAN  AND  OTH- 

ERS. 

S.  E.  JONES,  called  as  a  witness  on  behalf  of 

Harry  B.  Lampman  and  others,  being  first  duly 

sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUGOAN.) 

Q.  What  is  your  name?        A.  S.  E.  Jones. 

The  COURT.— Is  he  on  this  listf 

Mr.  RODEN.— Yes,  number  sixty. 
Q.  Where  do  you  live  ?        A.  Ketchikan. 

Q.  Were  you  employed  by  the  Alaskan  Palladium 

Company  during  the  year  1926'?        A.  Yes,  sir. 
Q.  At  Saltchuck?        A.  Yes,  sir. 
Q.  In  the  mine  ? 

A.  I  was  working  around  the  cook-house. 

Q.  I  mean  at  the  Saltchuck  mine  ?  A.  Yes,  sir. 
[247] 

Q.  You  say  you  were  working  around  the  cook- 

house'.^       A.  Yes,  sir. 
Qi.  When  did  you  go  there"? 
A.  Well,  it  was  something — some  time,  I  think, 

the  latter  part  of  September;  I  don't  remember 
exactly  the  date. 
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Q.  About  what  time? 
A.  Seems  to  me  as  near  as  I  can  remember,  along 

about  the  last  of  the — I  think  somewhere  along  the 
25th  or  26th. 

The  COURT.— Nineteen  twenty-six? 
A.  Yes,  sir. 

Q.  How  long  did  you  work  there  ? 
A.  A  little  over  a  month. 

Q.  Were  you  working  there  when  the  mine  closed 

down?        A.  Yes,  sir. 

Q.  What  wages  were  you  getting? 

A.  I  was  getting  four  and  a  quarter  and  board. 

Q.  What  was  the  nature  of  your  work? 

A.  Cleaning  up  the  bunk-houses,  getting  coal  for 

the  cook,  groceries  from  the  landing  up  to  the  cook- 

house, supplies  and  stuff. 

Q.  How  much  have  you  got  coming  at  this  time, 

if  anything,  from  the  company  ? 
A.  The  statement  I  got  was  $119.05. 

Q.  $119.05?        A.  Yes,  sir. 

Q.  None  of  that  has  been  paid  since  ? 
A.  None  to  me. 

Q.  Did  you  know  William  Mulkey? 
A.  I  am  not  sure  of  him,  because  the  names  is 

hard  for  me  to  remember,  and  I  didn't  get  ac- 
quainted much  with  names     [248]     in  camp. 

Q.  Have  you  any  recollection  of  him? 
A.  I  think  he  is  the  man  that  came  out  there  at 

the  last  for  the  blacksmith. 

Q.  Did  he  take  someone's  place? 

A.  I  wouldn't  say  whether  he  did  nor  not,    be- 
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cause  I  can't  distinctly  remember,  and  I  am  not 
sure  it  is  his  name;  this  blacksmith  I  know,  there 

was  a  blacksmith  come  out  there,  a  German  name, 
but  I  never  could  remember  it. 

Q.  That  is  as  near  as  you  recall?        A.  Yes,  sir. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  The  cook-house  to  which  you  refer  at  which 
you  worked,  who  conducted  it? 

A.  Mrs.  Lindham. 

Q.  For  whom?        A.  For  who? 

Q.  Yes.        A.  For  the  Palladium  Company. 

Q.  For  the  Palladium  Company?        A.  Yes,  sir. 

Q.  Who  patronized  the  cook-house  ? 

A.  Well,  there  was  quite  a  lot  patronized  it,  but 

I  don't  know  their  names. 
Q.  Who  were  they? 
A.  The  laborers  of  the  mine  and  mill. 

Q.  In  whose  employ? 

A.  Of  the  mine,  or  the  Palladium  Company. 

^  (Witness  excused.)     [249] 

TESTIMONY      OF      WM.      COLEMAN,      FOR 
HARRY  B.  LAMPMAN  AND  OTHERS. 

WM.  COLEMAN,  called  as  a  witness  on  behalf 

of  Harry  B.  Lampman  and  others,  being  first  duly 
sworn,  testified  as  follows  : 

Direct  Examination. 

(By  Mr.  DUOGAN.) 

Q.  What  is  your  first  name?        A.  William. 
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Q.  Where  do  you  live?        A.  Ketchikan. 

Q.  Were  you  ever  employed  by  the  Alaska  Pal- 
ladium Company?        A.  Yes,  sir. 

Q.  When?        A.  When  she  closed  down. 

Q.  How  long  had  you  been  working  there  before 
that? 

A.  A  little  better  than  two  months. 

Q.  About  when  did  you  go  out  there,  do  you 
recall  ? 

A.  It  must  have  been  the  end  of  July. 

Q.  The  end  of  July.        A.  Yes,  sir. 

Q.  What  were  you  doing?        A.  In  the  mine. 

Q.  Miner?        A.  Yes,  sir. 

Q.  What  were  your  wages? 
A.  Four  and  a  half  and  board. 

Q.  Four  and  a  half  and  board  ?        A.  Yes,  sir. 

Q.  How  much  have  you  got  coming,  if  anything? 

A.  About  $259.00,  I  guess. 

Q.  $259.00;  has  any  of  that  been  paid?     [250] 

A.  No,  sir. 

Mr.  DUGGAN.— That  is  all. 

Cross-examination. 

(By  Mr.  RODEN.) 

Q.  Did  you  stay  over  at  the  mine  after  it  closed 
down? 

A.  For  about  a  week,  I  guess,  until  we  got  done. 

Q.  During  that  time  did  you  board  at  the  com- 

pany's mess-house?        A.  Yes,  sir. 
Q.  What  was  the  board  charge  per  day  over 

there  ? 
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A.  I  don't  know.  We  were  getting  paid  by  the 
day,  and  board. 

Q.  Yes,  but  after  the  mine  shut  down  you  weren't 
supposed  to  get  board? 

A.  I  supposed  we  were  to  get  board  until  we 

could  get  transportation  to  get  out. 

Q.  Did  you  make  that  arrangement  until  you  had 

a  chance  to  get  out? 

A.  We  didn't  have  a  chance  to  get  out. 
Q.  But  you  say  it  was  arranged  or  agreed  you 

would  get  board  until  you  had  a  chance  to  move  ? 

A.  Yes,  they  do  that  in  any  camp. 

Q.  Do  that  because  it  is  the  custom? 
A.  Yes. 

Q.  Is  that  the  general  custom  in  the  country? 

A.  Yes,  most  of  those  camps  do  it. 

Q.  How  many  days  did  you  stay  there  ? 

A.  It  must  have  been  a  week  before  we  got  to 
town. 

Q.  Board  over  there  was  one  dollar  and  a  quarter 

a  day,  wasn't  it?     [251] 
A.  I  ain't  sure  about  that. 

Q.  When  you  came  to  town — how  soon  after  the 
mine  closed  down  did  you  come  to  town  ? 

A.  It  must  have  been  a  week  afterwards. 

Q.  By  what  boat? 

A.  On  the  "Fairbanks." 

Q.  The   company  boat?        A.  Yes. 

Q.  Did  you  pay  any  transportation?        A.  Yes. 

Q.  Wliat  transportation? 
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A.  Between  Saltchuck  and  Ketchikan;  it  used  to 
be  four  dollars. 

(By  the  COURT.) 

Q.  What  amount  do  you  claim  coming  to  you? 

A.  Oh,  $259.00  I  think  it  was. 

Mr.  EODEN.— Yes;  $259.00;  no  issue  on  his 
amount. 

Redirect  Examination. 

(By  Mr.  DUGGAN.) 

Q.  You  came  to  town,  did  you  not,  as  soon  as  you 

could  get  to  town  after  the  mine  closed? 

A.  Yes;  there  was  no  show  of  getting  out  before 
we  left  there. 

Mr.  DUGOAN.— That  is  all. 

(Witness  excused.) 

The  COURT.— That  is  all  the  testimony  you 

have ;  the  same  testimony  you  referred  to  this  morn- 
ing? 

Mr.  DUGGAN. — Yes,  covering  those  whom  th© 

others  didn't  remember. 
(At  this  time  the  hearing  was  adjourned  until 

February  11,  1927,  at  10  o'clock  A.  M.)     [252] 

February  11,  1927,  10  o'clock  A.  M. 
Hearing  resumed,  pursuant  to  adjournment;  all 

parties  present. 
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TESTIMONY  OF  HENRY  RODEN,  FOR 
CLAIMANTS  HARRY  B.  LAMPMAN  AND 
OTHERS. 

HENRY  RODEN,  called  as  a  witness  on  behalf 

of  Harry  B.  Lampman  and  others,  being  first  duly 

sworn,  testified  as  follows: 

Direct  Examination. 

(By  Mr.  DUOGAN.) 

Q.  You  are  attorney  for  the  receiver  in  this  ac- 
tion?       A.  Yes,  sir. 

Q.  As  such  have  you  had  occasion  to  visit  the 

property  of  the  Alaska  Palladium  Company,  at 
Saltchuck  ?        A.  I  have. 

Q.  You  are  familiar  with  the  property  generally, 

the  location  of  the  buildings,  the  mine,  and  so  forth  *? 
A.  Yes,  sir. 

Q.  You  have  gone  over  it  while  you  were  out 

there?        A.  Yes,  sir. 

Q.  And  you  have  had  occasion  more  or  less  to  go 

over  the  affairs  of  the  company  with  Mr.  Pries,  and 

by  3^ourself  ?        A.  Yes,  sir. 
Q.  And  the  books,  more  or  less  %        A.  Yes,  sir. 

Q.  Mr.  Roden,  what  would  you  say  as  to  the  value 

of  the  mining  property,  the  claims,  as  distinguished 

from  the  value  of  the  mine  generally,  machinery, 

equipment  and  so  forth? 

A.  Basing  my  opinion  upon  what  I  have  learned 

as  the  result  of  study  and  interviews  with  quali- 

fied persons,  I  think  [253]  the  real  estate  is 
worth  nothing. 
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Q.  That  is,  without  the  buildings?        A.  Yes. 

Q.  You  mean,  I  take  it,  practically  nothing? 

A.  I  mean  the  mining  property,  as  such,  is  of  no 
value. 

Q.  Would  you  say  that  the  value  of  the  mine  lies 

almost  entirely  in  the  machinery  and  equipment? 

A.  Yes,  entirely. 

Q.  You  wouldn't  care  to  place  any  value  on  the 
mining  claims? 

A.  In  my  opinion  they  have  no  value. 

Mr.  DUGGAN.— That  is  all. 

(Witness  excused.) 

Mr.  RODEN. — I  believe  there  has  not  been  put  in 
evidence  a  copy  of  a  lease  executed  by  the  Platinum 

Palladium  Producing  Company  and  the  receiver, 

and  I  think  it  is  quite  important,  and  I  would  like 

permission  to  introduce  a  copy  of  the  lease  now. 

Mr.  Ziegler  admits  it  is  a  true  copy  of  it. 

Mr.  ZIEGLER.— No  objection. 

Mr.  DUGGAN.— No  objection. 

The  COURT. — It  may  be  received  and  made  part 
of  the  record  in  the  case. 

(Said  lease  was  then  admitted  in  evidence  as  Re- 

ceiver's Exhibit  "D.") 
Mr.  ZIEGLER. — Day  before  yesterday  I  ob- 

tained permission  of  the  Court  to  file  a  certified 

copy  of  a  mortgage  from  the  Platinum  Palladium 

Producing  Company  to  the  Seattle  Title  Trust  Com- 

pany; and  since  that  time  I  have  [254]  ascer- 
tained from  the  Seattle  Title  Trust  Company  they 

do  not  desire  to  press  their  claim  to  the  extent  of 
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obtaining  a  certified  copy  of  the  mortgage,  and  will 

now  waive  any  right  to  file  a  certified  copy  of  the 

mortgage. 

The  COURT. — They  don't  care  to  produce  any 
evidence  of  any  amount  due  the  bondholders  under 

that  mortgage. 

Mr.  ZIEGLER.— No. 

Mr.  DUGGAN. — Upon  the  question  of  the  value 

of  attorneys'  fees,  I  have  spoken  to  Mr.  Rodeii 
and  Mr.  Ziegler,  and  I  think  Mr.  Grigsby;  and  it 

is  agreeable  to  us,  if  it  is  agreeable  to  the  Court, 

that  the  Court,  from  his  knowledge  of  the  matters, 

can,  without  any  evidence,  fix  the  fees.  Is  that 

agreeable,  Mr.  Grigsby? 

Mr.  GRIGSBY. — You  mean  as  for  the  lien  claim- 
ants? 

Mr.  DUGGAN. — For  the  various  attorneys  in  the 
foreclosure  matters. 

Mr.  GRIGSBY. — In  my  own  case  I  had  evidence. 
I  called  Mr.  Roden  to  the  stand;  it  is  agreeable  to 

me  and  I  am  willing  for  the  Court  to  adjust  the 

whole  thing  without  reference  to  the  evidence. 

Mr.  RODEN. — May  it  please  the  Court,  the  re- 
ceiver has  filed  a  petition  asking  the  Court  to  fix 

his  allowance,  and  we  are  willing  to  submit  testi- 
mony upon  that  point  at  any  time  it  is  convenient. 

The  COURT.— I  will  hear  it  now.     [255] 

Mr.  McCAIN. — In  the  matter  of  receiver's  fees, 
if  satisfactory  to  the  receiver,  we  would  be  very 

glad  to  have  that  matter  also  adjusted  by  the  Court 

along  with  the  matter  of  the  attorneys'  fees. 



208  Fairbanks-Morse  d;  Company  vs. 

The  COURT.— For  the  receiver? 

Mr.  McCAIN.— Yes. 

Mr.  RODEN.— That  is  satisfactory  to  the  re- 
ceiver. 

The  COURT.— What  is  the  amount  of  his  peti- 
tion? 

Mr.  RODEN.— Fifteen  hundred  dollars. 

Mr.  ZIEGLER. — It  places  the  Court  in  a  some- 
what difficult  position  unless  there  is  some  evidence. 

Mr.  GRI'GSBY.— The  record  is  plenty  of  evi- 
dence. 

Mr.  ZIEGLER.— The  Court  can  do  it  without 
evidence  if  he  cares  to. 

The  COURT. — Of  course  the  Court  does  not  know 
what  the  receiver  has  done.  He  would  have  to 

just  jump  at  it.     Is  there  any  other  petition  here? 

Mr.  RODEN. — No,  except  the  receiver,  of  course, 
asks  the  amount  of  his  counsel  bill  be  adjusted;  I 

think  that  is  the  usual  way  to  do  it. 

Mr.  GRIGSBY.— As  to  that  matter,  I  am  will- 

ing the  Court  should  determine  it. 

Mr.  RODEN. — I  set  up  in  the  receiver's  report 
twelve  hundred  and  fifty  dollars  for  his  counsel. 

The  COURT. — Have  you  any  suggestion,  Mr. 
Ziegler? 

Mr.  ZIEGLER.— No  objection. 
Mr.  DUGGAN. — I  have  none.  The  Court  knows 

the  value  of  the  attorney  fees. 

The  COURT. — There  is  a  very  small  fund  to 
distribute.     [256] 

Mr.  DUGGAN. — We  have  asked  in  our  petition 

for  twenty-five   hundred   dollars,   but   in   view   of 
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the  amount  asked  to  be  disbursed  we  are  willing 
to  reduce  that  claim  to  fifteen  hundred  dollars. 

The  Court  is  at  liberty,  I  take  it,  to  even  reduce 

that  if  he  sees  fit;  but  in  view  of  the  amount  real- 
ized ,  I  think  it  is  only  fair, 

Mr.  HOLZHEIMEE.— In  view  of  the  fact  there 

is  so  little  to  be  distributed  and  so  many  asking 

for  it,  I  don't  suppose  there  is  any  chance  for  me 

to  get  a  fee,  as  I  prepared  the  receiver's  bond, 
but  I  believe  I  should  have  my  costs  in  the  original 

suit  in  which  the  receiver  was  appointed.  We  have 

a  five  thousand  dollar  judgment  there,  and  don't 
expect  to  get  anything. 

Mr.  ZIEaLER.— The  Court  stated  he  would  rule 

to-day  on  the  application  to  have  the  Ford  truck 
released  to  Mr.  Chilberg,  as  being  his  separate 

property  and  not  subject  to  the  labor  lien. 

The  COURT.— I  think  the  Ford  truck  should  be 

returned  to  Mr.  Chilberg;  it  appears  that  the 

Ford  truck  was  simply  taken  over  there  simply 
as  a  loan, 

Mr,  ZIEGLER, — It  was  an  accommodation  to 

the  company  for  it  to  use  it. 

The  COURT. — You  may  take  an  order  returning 
the  Ford  truck.     [257] 
*********** 

Mr.  RODEN.— In  regard  to  the  claim  of  the 

Seattle  Title  Trust  Company,  the  claims  of  Fair- 
banks Morse  people,  the  claim  of  Shubeck  and 

somebody,  concerning  the  electric  locomotive,  all 

counsel  are  present  here  and  can  probably  put  in 
their  own  arguments  better  than  I  can. 
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But  if  we  commence  at  the  last  one — we  have  to 
decide  those  titles  with  reference  to  the  liens  of 

the  laborers — if  we  commence  with  the  last  point 

first,  the  title  to  the  electric  mule — it  appears  that 
Shuback  sold  it  to  the  Alaska  Palladium  Company 
under  what  is  a  conditional  sales  contract.  The 

company  takes  possession  of  it  and  operates  it 
and  uses  the  locomotive  in  connection  with  the 

carrying  on  of  its  mining  operations.  The  testi- 
mony upon  that  point  was  that  the  locomotive  was 

used  to  carry  ore  or  concentrates  from  the  mine  to 

the  mill,  and  also  general  supplies  used  in  connec- 
tion with  the  mines,  so  that  the  proposition  that  the 

machine  was  used  in  connection  with  mining  opera- 
tions is  probably  sufficiently  established.     [258] 

It  is  also  admitted  Shuback  did  not  tile  or  record 

their  conditional  sale  contract,  nor  did  they  main- 
tain a  notice  upon  the  machinery.  I  do  not  quite 

remember  what  the  testimony  says  about  their  no- 

tice. They  hadn't  had  notice  this  machine  was 
being  used  for  that  purpose,  but  I  do  not  believe, 

under  the  provision  of  our  lien  law  it  is  necessary 
for  them  even  to  have  notice  the  machine  was  used 

in  connection  with  the  mining  operations.  I  be- 
lieve that  particular  locomotive  was  not  only  a 

machine  used  in  connection  with  the  mining  opera- 
tions, and  thereby  comes  under  the  definition  in 

our  statute  in  one  of  the  sections  where  it  gives  the 

definitions  about  mining  claims,  but  I  am  inclined 

to  believe  it  also  became  a  part  of  the  mine  itself 
imder  the  definition  in  the  same  section  as  to  what 

constitutes  the  mine.     It   says   there:  "By   'mine' 
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shall  be  meant  not  only  the  actual  real  estate,  but 

also  the  machinery  on  the  surface  of  the  ground  in 

the  nature  of  fixtures,"  and  there  isn't  any  doubt 
in  my  mind  but  that  this  was  in  the  nature  of  a 

fixture.  It  is  true  it  was  movable,  but  at  the  same 

time,  it  was  operated  on  a  track  and  that  is  real 
estate  and  it  was  connected  with  real  estate  so  as  to 

become  a  fixture,  and  in  that  event  no  knowledge 

of  the  use  of  the  machine  would  be  required.  If  we 

admit  the  validity  of  the  liens  I  believe  the  testi- 
mony is  such  as  to  hold  the  locomotive  under  it. 

So  far  as  Fairbanks  Morse  people  are  concerned  the 

same  argument  applies  to  them.  The  chattel  mort- 

gages were  recorded,  still  there  was  no  notice  any- 

where upon  the  engines,  and  that  is  admitted,  show- 
ing they  had  an  interest  in  them,  and  the  engines 

were  used  imdoubtedly  as  incidental  to  carrying 

on  the  mining  operations.  The  engines  come 

under  the  definition  [259]  of  a  mine  or  mining 

machinery  because  they  were  used  to  operate  the 

hoist  to  operate  the  milling  machinery  and  con- 

veyors and  this  crusher  the  plant  operated,  dyna- 
mos, and  so  forth,  so  it  can  hardly  be  argued  the 

engines  were  not  used  in  carrying  on  the  actual 

mining  operations;  and  they  were  fastened  to  the 

ground,  placed  on  cement  fomidations.  The  testi- 
mony will  show  the  bolts  were  set  into  the  cement, 

and  those  engines  were  undoubtedly  fixed;  but 

irrespective  of  that  they  certainly  were  machines 

used  in  the  actual  mining  operations;  and  as  I 

said  before  the  testimony  shows  there  is  no  issue 

upon  the  question  but  that  the  engines  were  used 
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for  that  purpose.  Of  course  the  title,  whatever 

interest  the  Alaska  Palladium  Company  has  is  ab- 
solutely gone  now. 

Now  comes  the  question  of  the  Seattle  Title  Trust 

Company,  and  the  Seattle  Trust  Company's  interest 
is  bound  by  this  lease,  for  this  reason :  the  property 

belongs  to  the  Alaska  Palladium  Producing  Corpora- 
tion, the  Alaska  Palladium  Producing  Corporation 

executed  its  mortgage  to  the  Seattle  Title  Trust 

Company,  and  the  Seattle  Title  Trust  Company 

commences  foreclosure  suit,  and  Mr.  Heckman  is 

appointed  receiver.  Then  the  Alaska  Palladium 

Producing  Company,  its  receiver,  J.  R.  Heckman 

and  the  Seattle  Title  Trust  Company  granted  a  lease 

for  the  mining  of  these  various  properties  to  the 

Alaska  Palladium  Producing  Company.  Under 

that  arrangement,  no  doubt,  the  most  that  can  be 

stated  with  fair  certainty  is  the  Seattle  Title  Trust 

Company  was  in  the  position  of  extra  owner,  and 

there  is  no  testimony  here  showing  the  Seattle 

Title  Trust  Company  or  the  Platinun.  Palladium 

Producing  Corporation  as  owner,  posted  anv  no- 
tices upon  any  of  the  premises  announcing  they 

would  not  be  responsible  for  [260]  any  indebted- 
ness incurred  in  connection  with  mining  operations 

carried  on  by  their  lessee.  That  disposes  of  their 
title. 

In  regard  to  the  claims  of  laborers,  I  am  frank 

to  say  I  have  doubt  on  some  of  them.  It  may  be  as 

far  as  the  receiver  and  Alaska  Palladium  Company 

is  concerned  it  is  bound  by  the  statements  given  these 
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laborers  by  the  bookkeeper.  We  have  not  been 

able,  and  the  receiver  is  unable  to  show  that  the 

bookkeeper  was  not  in  possession  of  all  the  knowl- 
edge which  would  enable  him  to  make  out  a  true 

statement,  and  we  are  unable  to  prove  that  the 

statement  which  he  did  make  out — while  we  do  not 

admit  its  correctness — is  incorrect.  Personally,  I 
believe  that  the  plaintiffs  in  the  case  have  the  better 

of  the  argument.  He  was  employed  by  the  defend- 

ant corporation  in  the  regular  course  of  his  busi- 
ness. It  would  probably  be  fair  to  presume  that 

in  the  statement  he  did  make  concerning  the  amounts 
due  the  various  laborers  he  consulted  his  books 

and  records  and  that  statement  reflects  fairly  his 

books  and  records;  but  as  I  say  the  books  and  rec- 
ords do  not  in  all  instances  show  what  he  relates 

in  his  statements.  The  receiver  objects  only  to  one 

or  two  claims;  the  claim  of  Mr.  Lind  in  connection 

with  his  work  as  engineer  and  also  wireless  oper- 
ator has  been  reduced,  with  the  consent  of  counsel, 

in  the  amount  of  two  hundred  fifty  dollars.  I  be- 
lieve the  amount  was  some  seven  hundred  dollars. 

The  reduction  was  upon  the  value  of  the  radio 

equipment,  which  it  is  generally  admitted  he  re- 

moved, with  the  consent  of  Mr.  Chilberg;  and  we 

have  ascertained  the  value  was  $250.00;  and  they 
are  willing  to  give  us  credit. 

Then  we  object  to  the  claim  of  Frank  Dominick. 

There  is  some  money  due  to  Dominick,  but  the  tes- 

timony shows  that  during  [261]  a  portion  of  the 
time  covered  by  his  lien  he  was  in  the  hospital; 
and  we  do  not  believe  he  should  be  credited  with 
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full  wages,  and  have  them  charged  as  a  lien.  I  be- 
lieve it  is  yet  possible  to  ascertain  the  claim  of 

Dominick  because  he  is  in  Juneau  and  his  deposi- 
tion can  be  taken  and  the  time  deducted. 

We  object  to  the  claim  of  Shanstrom  for  the 

reason  he  was  merely  the  bookkeeper  and  no  testi- 

mony has  been  introduced  here  showing  he  is  enti- 
tled to  a  lien. 

The  receiver  objects  to  the  claim  of  Bender  be- 
cause Bender  himself  states  in  the  lien  notice  he 

was  a  storekeeper  and  we  do  not  believe  a  store- 
keeper, as  such,  is  entitled  to  a  lien. 

We  might  possibly  require  more  testimony  to 

support  the  claim  of  Gillman,  as  the  testimony 

shows  while  he  performed  services  for  the  company 

he  also  performed  services  for  Bender  in  connection 

with  the  operation  of  the  store. 

We  object  to  the  claim  of  George  Smith  for  the 

reason  that  George  Smith  has  filed  two  liens,  one 

of  them  represented  by  Duggan  &  McCain  and  an- 
other by  Mr.  Grigsby,  both  the  time  sought  to  be 

foreclosed — the  time  covered  by  the  lien  foreclosed 

by  Mr.  Grigsby  being  the  same  time  set  up  in  the 

lien  filed  by  Duggan  &  McCain;  and  there  is  no 

way  to  show  he  is  entitled  to  double  compensation. 

Of  course  all  the  objections  which  the  receiver 

has  to  make — it  is  somewhat  difficult  in  case  the 
Court  finds  for  the  lien  claims  to  fix  the  amount 

for  Jolmson's.  I  am  not  quite  sure, — I  know  there 
are  two  liens  filed  by  Olaf  Johansen;  I  am  satisfied 

he  is  one  and  the  same  man.  The  testimony  as  to 

the  Johnsons  is  confused.     [262] 
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The  COURT. — The  question  arises  in  my  mind 
in  regard  to  the  testimony;  some  lien  claimants 

claim  a  certain  sum  of  money,  and  testify  a  por- 
tion is  under  contract  and  a  portion  is  for  wages. 

Shouldn't  their  lien  claims  show  how  much  is  due 
on  contract,  and  how  much  for  wages? 

Mr.  RODEN. — It  might,  perhaps,  but  my  posi- 
tion is  since — 

The  COURT. — Mere  error  and  mistakes  should 

not  operate  to  the  prejudice  of  the  claiming  party 

and  be  disregarded  by  the  Court.  No  doubt,  as  in 

most  mines,  they  have  a  contract  with  the  company, 

but  not  as  independent  contractors.  I  thought  it 

should  be  explained.  Suppose  the  matter  goes  to 

the  Circuit  Court  of  Appeals.  I  know  in  the  higher 

court  they  don't  know  what  it  means  when  they  say 
part  of  the  claim  is  for  contract.  It  seems  to  me 

that  should  be  explained  in  the  testimony. 

Mr.  RODEN. — Yes ;  counsel  might  have  been  able 

to  do  that.  I  think  that  is  all  I  have  to  say  on  be- 
half of  the  receiver. 

Mr.  ZIEGLER.— If  the  Court  please,  on  behalf 

of  Fairbanks-Morse  &  Company,  of  course  it  is  our 
position  from  the  testimony  in  the  case  the  Court 

hasn't  sufficient  testimony  to  allow  the  liens,  or  a 
great  many  of  them.  In  the  first  place,  allow  them 

at  all,  and  in  the  second  place  in  any  particular 

amount.  The  amounts  are  not  proven  exactly,  and 

the  Court  has  to  give  the  correct  amount.  How- 
ever, we  claim  the  liens  have  not  been  proven  as 
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required  by  law.  I  don't  recall  any  signed  lien 
claims  have  been  presented. 

The  COURT.— Oh,  yes,  they  have. 

Mr.  ZIEGLER.— I  don't  recall  that,  your  Honor. 
Our  position  is  that  there  is  no  evidence  to  show 

that  the  [263]  people  whose  names  are  on  the 

liens  correspond  to  the  people  who  did  the  work. 

It  may  be  contended  if  John  Smith  swore  to  a  lien 

claim  before  a  notary  public  that  the  signature  is 

genuine  proof  until  proven  otherwise. 

The  COURT. — That  is  just  the  question  in  the 
notice  at  the  mine.  How  much  proof  is  necessary 

as  against  other  claimants  to  prove  a  lien  claim. 
That  is  a  discussion  I  would  like  to  hear  from. 

Mr.  ZIEGLER. — Of  course  our  position  is  the 
liens  were  not  proven  as  required  by  law,  especially 

with  regard  to  Fairbanks  Morse  &  Company, — 
assuming  they  have,  or  did  have,  a  valid  chattel 

mortgage  on  these  engines  at  the  time  the  mine 

closed  and  the  liens  were  filed;  moreover  specifi- 
cally because  Fairbanks  Morse  &  Company  were 

not  made  a  party,  which  we  contend  is  absolutely 

fatal  in  this  case, — never  made  a  party  to  the  fore- 
closure of  the  liens;  and  the  law  requires  suit  on 

the  liens  must  be  brought  within  six  months;  and 

we  contend,  of  course,  we  have  a  valid  recorded 

chattel  mortgage  and  interest  in  the  property.  To 
divest  us  of  that  interest  we  must  have  been  made 

a  party,  even  presuming  we  didn't  file  any  notice 
as  required  by  the  lien  law.  That  is  a  point,  we 

consider,  which  cannot  be  corrected  at  this  time, 

making  us  a  party  at  this  time. 
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Furthermore  it  is  our  position  that  the  lien  law 

is  contemplated  to  provide  lien  fees  on  mining  prop- 
erty itself,  and  for  work  done  on  the  mine  or  even 

in  the  mill,  and  then  it  is  contemplated  to  have  a 

separate  lien  on  any  machine  used  in  connection  with 

the  mining  operations,  which  is  a  lien  on  the  mine 

itself,  and  it  is  our  position  that  the  engine  of 

Fairbanks  Morse  and  Company  that  these  laborers 

who  worked  [264]  on  that  engine  used  in  devel- 
oping work  in  the  mine  would  have  a  lien  on  the 

engine  for  the  work  done  on  the  engine  but  not  on 

the  mine.  Of  course  it  is  my  view  the  statute 

means  engine  in  the  mill,  or  steam  shovel  or  dredge. 

I  think  from  reading  the  law  it  attempted  to  make 

two  classes  of  liens, — one  on  the  mining  property 
for  work  of  mining  and  another  on  the  shovel  or 

on  the  dredge.  If  that  is  the  case,  if  that  is  the 

law,  then  there  couldn't  be  any  liens  on  the  engines 
or  machines  because  the  Court  is  unable  to  deter- 

mine who  performed  labor  on  the  engines  them- 
selves and  what  the  amount  of  their  claims 

would  be. 

Our  main  point  is,  on  the  face  these  liens  are  not 

proven  as  required  by  law,  and  while  they  may  be 

valid  against  the  Alaska  Palladium  Company,  the 

proof  has  not  been  adequate  to  make  them  valid 

against  the  engines,  if  the  law  means,  as  we  contend, 

for  labor  done  on  a  particular  machine.  Again, 

the  fact  that  the  Fairbanks  Morse  Company  has  not 

been  made  a  party  to  any  foreclosure  proceedings 
of  these  liens. 

I  am  frank  to  say  to  the  Court  I  don't  see  how 
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we  can  be  divested  of  our  interest  under  the  chattel 

mortgage  unless  we  had  been  made  a  party  to  the 

lien  foreclosures.  That  is  our  position  and  all  I 

care  to  say. 
I  would  like  to  cite  to  the  Court  two  cases  on  the 

question  of  these  engines  under  conditional  sale 

contract  or  chattel  mortgage.  It  is  the  case  of  Holt 

vs.  Henley,  232  U.  S.  637,  and  Detroit  Steel  Coop- 

erage Company  versus  Sistersville  Brewing  Com- 
pany, 233  U.  S.  712. 

The  COURT. — Holt  versus  Henley  is  from — 
Mr.  ZIEGLER. — Conditional  sale  contract,  I 

think  both  cases  are,  as  I  recall  them.     [265] 

The  COURT. — I  think  this  case  came  up  from 

Honolulu,  Hawaiian  Islands,  didn't  if? 
Mr.  ZIEGLER.— No,  it  is  the  4th  Circuit  Court, 

your  Honor,  Suj)reme  Court  decision — both — and 
I  will,  before  the  Court  enters  a  decree  in  the  case 

— I  would  like  to  file  proposed  findings  and  conclu- 
sions along  the  several  points  I  have  raised. 

The  COURT. — You  may  prepare  them. 

Mr.  DUGGAN. — I  would  like  to  ask  permission  to 
call  Oscar  Berg  upon  the  matter  of  a  contract.  I 
think  it  will  take  but  a  moment. 

The  COURT.— Very  well. 
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TESTIMONY  OF  OSCAR  BERG,  FOR  CLAIM- 
ANTS HARRY  B.  LAMPMAN  AND 

OTHERS  (RECALLED). 

OSCAR  BERG,  recalled,  testified  further  as  fol- 
lows: 

Direct  Examination. 

(By  Mr.  DUGGAN.) 

Q.  Mr.  Berg,  have  you  had  considerable  experi- 
ence in  mining?        A.  Yes,  sir. 

Q.  How  long  had  you  worked,  altogether,  at  the 

Alaska  Palladium  Company's  mine? 
A.  Oh,  I  worked  there  about  two  years,  off  and 

on.  I  was  away  from  there  at  times,  and  back 

again. 

Q.  Did  you,  at  times,  work  under  contract? 

A.  Yes,  sir. 

Q.  Did  you  work  all  the  time  under  contract? 

A.  No,  sir. 

Q.  What  was  the  nature  of  this  contract  work? 

A.  Well,  they  were  getting  so  much  a  foot,  for 

instance,  for     [266]     driving  a  tunnel — 
Q.  So  much  a  foot?        A.  Yes,  sir. 

Q.  At  that  time  you  were  under  orders  of  the 

foreman,  were  you,  at  all  times?        A.  Sir? 

Q.  You  were  under  orders  of  the  foreman  of  the 

mine?        A.  Yes,  sir. 

Q.  He  told  you  where  to  work?        A.  Yes,  sir. 

Q.  He  told  you  what  equipment  to  use? 
A.  Yes,  sir. 
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Q.  And  he  told  you  what  kind  of  ore  you  were  to 

get  out,  and  so  forth? 

A.  Yes,  and  in  which  direction  to  go,  turn  either 

way,  to  the  right  or  left. 

Q.  In  other  words,  you  were  at  all  times  under 

the  order  of  the  foreman  or  general  manager? 
A.  Yes. 

Q.  Who  was  the  general  manager? 

A.  Chilberg. 

Q.  Who  was  your  immediate  superior? 

A.  The  boss,  Lane. 

Q.  Who  was  the  shift  boss? 

A.  McCord  was  there  once,  and  Tom  Sorri. 

Q.  Did  you  go  to  work  at  the  usual  hour,  with 

the  other  men?        A.  Yes,  when  we  went  on  shift. 

Q.  Did  you  at  times  work  overtime? 

A.  Oh,  yes. 

Q.  But  at  all  times,  as  I  understand  it,  you  were 

under  the  [267]  orders  and  direction  of  some  of 

Ihe  upper  foremen?        A.  Yes. 

Q.  And  you  took  your  orders  from  them? 
A.  Yes. 

Q.  You  were  paid  by  the  yard,  or  foot? 

A.  By  the  foot. 

Q.  With  the  exception  of  the  method  of  payment 

by  contract,  you  mean  instead  of  being  paid  a  daily 

wage  you  were  paid  by  the  foot?        A.  Yes,  sir. 

(By  The  COURT.) 

Q.  That  is  the  only  difference  between  the  two — 
by  contract  and  wages?        A.  Yes,  sir. 
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Q.  One  you  were  paid  by  the  amount  of  work  you 

did,  that  is  by  the  foot  and  the  other  you  were  paid 

a  daily  wage  1        A.  Yes,  sir,  by  the  hour. 

(Witness  excused.) 
********* 

[268] 

Mr.  DUGGAN. — In  this  case  I  wish  to  revert 

first  to  the  claim  of  the  receiver  for  the  sum  of  fif- 

teen hundred  dollars.  I,  of  course,  dislike  to  reduce 

the  claim  of  anyone  who  has  performed  services  in 

the  case.  I  especially  dislike  to  try  to  reduce  the 
claim  of  the  receiver  as  to  the  amount  he  thinks  he 

is  entitled  to,  because  I  think  he  has  conscientiously 

tried  to  perform  his  duties  to  the  best  of  his  ability. 

I  have  no  fault  to  find  on  that  score.  But  the  diffi- 

culty we  are  confronted  with  is — there  is  only  so 
much  money,  and  that  must  be  used  for  purposes 

of  administration,  to  pay  attorneys'  fees  and  lien 

claims.  You  can't  stretch  it — you  have  only  so 
much,  neither  more  nor  less,  and  that  has  got  to  be 

distributed  among  these  claimants;  and  for  that 

reason,  while  I  have  no  knowledge  of  what  the 

Court  will  do  in  the  matter,  we  reduced  our  claim 

one  thousand  dollars.  We  felt  it  would  be  un- 

reasonable to  give  us  that  much  upon  such  a  small 

amount.  It  is  well  known  a  receiver  is  appointed 
in  affairs  much  smaller  than  this  where  a  receiver 

is  required  to  do  more  work  but  the  expenses  of 

administering  the  bankruptcy  or  insolvency  cannot 

all  be  used  to  pay  the  attorneys  and  receivers  and 
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expenses  of  administration.  There  is  one  criticism 

that  is  generally  made  upon  the  administration  of 

an  estate,  and  that  is  the  fees  are  too  large,  and  of 

course  it  is  always  a  difficult  matter  to  decide  what 

is  just  and  proper  and  equitable,  but  it  is  apparent 
that  if  the  claims  are  allowed  as  made  there  will 

be  nothing,  practically,  left  after  paying  the  costs 

of  the  former  receivership  and  the  [269]  costs  of 

watchman  and  further  costs  incurred  now.  There- 

fore the  question  before  the  Court  is  not  so  much 

as  what  these  parties  have  justly  earned,  but  in 
view  of  the  amount  to  be  distributed  how  much  it 

would  be  fair  to  give  them  and  yet  retain  something 

to  pay  the  lien  claimants. 

Now,  upon  the  question  of  the  lien  claims,  criti- 
cism has  been  made  of  the  method  of  proof.  Now, 

I  am  unable  to  see  how  you  are  going  to  prove  a 

labor  act  except  in  two  ways  and  the  fact  of  Fair- 
banks Morse  coming  into  the  case  makes  the  method 

of  proof  no  different.  They  are  not  entitled  to  any 

different  kind  of  proof  as  an  intervenor  than  they 

would  be  if  they  were  a  straight  party  plaintiff 
or  defendant.  Whether  there  is  one  defendant  or 

a  hundred  there  is  only  two  ways  to  prove  a  labor 

claim;  one  is  by  the  admission  of  the  em]3loyer  and 

the  other  is  by  the  statement  of  the  employee. 

There  is  no  other  way  I  know  of  under  God's 
Heaven  to  prove  a  labor  claim.  The  only  way  he 

can  attack  that  labor  claim  is  for  the  party  to  this 

case,  represented  by  Mr.  Ziegler,  to  show  by  the 
admission  of  the  lien  claimants  that  they  did  not 

perform  the  work  or  that  they  did  not  have  that 
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much;  so  that  I  can't  assent  to  the  contention  that 
by  the  Fairbanks  Morse  people  coming  in  here  that 

any  different  method  of  proof  would  be  required, 

would  be  necessary,  would  be  admissible  or  proper. 

We  have  gone  in  here  and  show^n  by  the  statement 
of  the  bookkeeper  of  a  corporation  who  employed 

these  men,  how  much  was  due  them.  It  seems  to 

me  that  is  gilt-edged  proof,  just  as  admissible 
against  the  intervenors  as  against  anyone  else. 

Mr.  ZIEGLER. — We  were  not  intervenors.  We 

brought  an  [270]  independent  suit  of  foreclosure 
and  the  Court  consolidated. 

Mr.  DUGGAN. — True,  but  you  made  the  plaintiff 
in  this  case  defendant  in  your  case  and  the  Court 

consolidated  them,  and  therefore  you  become  not 

only  plaintiff  under  your  complaint,  but  by  the 

order  of  the  Court  a  straight  party  in  this  case. 

The  COURT. — You  state  you  have  the  testimony 

of  the  bookkeeper,  but  you  haven't. 
Mr.  DUGGAN. — I  have  the  statement  of  the 

bookkeeper. 

The   COURT.— You  have  the   statement   of  the 

bookkeeper,  do  you? 

Mr.  DUGGAN.— Yes. 

The  COURT.— But  is  that  the  testimony  of  the 

bookkeeper  himself.  If  I  tell  you  that  a  certain 

thing  is  so  and  you  go  on  the  stand  and  say  I  told 

you  that  was  so,  is  that  proof? 

Mr.  DUGGAN. — It  is  our  contention  it  is,  yes. 
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It  is  an  admission  by  an  adverse  party  against  in- 
terest. 

Mr.  HOLZHEIMER.— It  is  hearsay. 

Mr.  DUGGAN.— No,  it  isn't  hearsay. 
The  COURT.— Go  ahead. 

Mr.  DUGGAN. — How  can  you  prove  an  act 
against  a  corporation  except  by  admission  of  its 

agents'?  A  corporation  is  an  inanimate  being  and 
can  act  only  through  officers  and  representatives. 

We  brought  this  action  against  the  Alaska  Palla- 
dium Company  in  a  matter  of  accounting.  When 

we  show  from  their  books — and  this  is  the  book 

statement  supposed  to  be  taken  from  the  books,  as 

much  as  we  can  ever  get — it  certainly  stands  on  the 
same  parity  as  a  statement  sent  out  at  the  end  of 

the  month,  and  is  therefore  an  admissible  state- 

ment. [271]  It  would  be  impossible  to  get  sixty- 
six  men,  laborers  who  for  a  period  of  from  twenty 

days  to  over  a  year  have  not  received  any  pay  to 

come  into  this  court  personally  and  testify  to  their 

claims,  or  to  show  a  complete  track  of  them.  It 

could  not  be  done.  It  simply  means  they  would  lose 

their  claims.  They  were  upon  the  charity  of  this 

town  for  a  long  time  until  they  had  to  leave  town 

to  get  employment  with  which  to  live.  Realizing 

the  difficulties  confronting  us  in  making  proof  of 
the  claims  I  asked  Mr.  Shanstrom  to  make  out  the 

account  of  these  men,  and  he  did  so.  Now,  if  Mr. 

Shanstrom  makes  an  oral  statement — being  book- 

keeper of  the  company — if  he  makes  an  oral  state- 
ment of  a  fact  to  me,  that  is  admissible,  is  it  not? 

It  is  an  admission  against  the  interest  of  the  party. 
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Certainly  if  his  oral  statement  is  admissible  matter 

and  relative,  then  why  isn't  the  written  statement 
more  so.  I  am  sure  in  my  mind  there  is  no  con- 

fusion upon  that  point,  although  I  may  be  mistaken, 

as  I  have  been  before  and  may  be  again.  But  we 

have  gone,  as  between  employer  and  employee;  we 

have  an  admission  of  the  employer  as  to  the  amount 

due.  Further  assuming  there  is  better  proof,  we 

are  the  plaintiff,  Mr.  Shanstrom,  representing  the 

Alaska  Palladium  Company,  is  defendant.  There 

is  an  admission  against  interest.  Now  is  that  ad- 
missible evidence.  It  seems  to  me  that  it  is.  Pri- 

marily admissible  under  the  rules.  To  illustrate : — 
suppose  Fairbanks  Morse  did  not  come  in  here. 

Suppose  they  were  not  a  party.  Would  it  not  be 

admissible  against  the  Alaska  Palladium  Company. 

Being  admissible  against  the  Alaska  Palladium 

Company,  so  far  as  these  claims  are  concerned,  then 

it  becomes  binding  upon  all  other  parties  who  be- 
come parties  to  the  suit  in  the  matter  of  all  other 

claims.     [272] 

Now  upon  the  claims  themselves,  we  have  shown 

as  best  we  can,  and  with  the  best  evidence  obtain- 
able, that  these  men  were  working  there  when  the 

mine  closed  and  had  been  working  some  time  pre- 
vious. And  a  number  of  the  men  to  the  number  of 

about  twelve  or  fifteen  have  come  in  and  testified 

personally  as  to  their  claims  as  to  the  time  of  begin- 
ning work,  time  of  quitting,  amount  due,  nature  of 

their  work,  and  so  on.  We  have  shown  the  char- 
acter and  nature  of  the  work  by  other  witnesses, 

which  I  contend  is  admissible.     Now,  otherwise,  it 
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certainly  isn't  necessary  to  have  the  lien  claimants 
present.  If  that  were  true  then  any  lien  claimant 
who  had  the  misfortune  to  die  between  the  time  of 

filing  claim  of  lien  and  the  trial  by  the  Court 

would  be  deprived  of  his  right  of  lien,  which  is  not 

reasonable  nor  equitable. 

Upon  the  question  of  the  Fairbanks  Morse  Com- 
pany becoming  a  party  to  this  suit,  I  have  already 

referred  to  that,  but  since  counsel  contends  they  are 

not  a  party  here  and  not  bound  by  the  evidence  on 

our  part  or  possibly  on  the  part  of  the  Alaska  Pal- 
ladium Company,  also  the  receiver,  I  want  to  say 

that  they  became  a  party  here  through  two  separate 

acts.  They  first  brought  action  in  the  name  of 

Fairbanks  Morse  &  Company  against  various  de- 

fendants, most  of  which  are  named  in  our  com- 
plaint, all  of  them,  I  guess,  and  then  aided  the 

plaintiff  in  the  original  suit,  and  then  the  Court  con- 

solidated the  cases  and  tried  them  together.  There- 
fore they  became  just  as  much  a  party  to  this  case 

as  if  they  were  in  the  original  action  or  had  come 

in  by  intervention.  Otherwise  it  would  be  futile 

for  counsel  to  draw  findings  and  conclusions. 

Now  the  evidence  showed,  as  I  recall  the  evidence 

regarding  the  electric  mule,  it  was  shown  by  one  of 

the  men  who  [273]  worked  on  the  electric  mule 

that  there  was  no  notice  posted  and  there  isn't  any 
record  on  the  part  of  the  defendant  that  it  was 

posted.  I  think  the  matter  comes  within  the  terms 

of  the  last  law  on  the  question  of  mining  lien  claims. 

We  contend  in  that  case  the  equities  are  with  us, 

because  had  they  taken  the  precaution  to  post  the 
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notice,  both  on  the  electric  mule  and  on  the  other 

property  they  could  have  protected  themselves  and 

the  men  themselves  would  have  been  protected  by 
the  warning. 

It  is  our  contention  that  the  loan  of  property 

leaves  it  in  no  different  class.  The  one  who  know- 

ingly lets  his  property  be  used  in  the  development 

of  a  mine  in  any  work  done  in,  on  or  about  a  mine, 

— that  property  becomes  subject  to  any  valid  lien 
claims.  If  this  were  not  true  all  that  would  be  nec- 

essary would  be  for  them  to  hire  or  borrow  a  lot  of 

machinery,  use  it,  and  without  paying  the  labor, 

send  it  back — let  it  be  returned.  They  must  file 

their  notice — in  my  judgment — I  think  that  is  the 
specific  language  of  the  law,  they  must  notify  both 

as  to  machinery  and  as  to  claims  themselves,  that 

they  will  not  be  responsible  for  claims  of  material- 
men or  labor. 

Now  another  thing  I  want  to  call  the  Court's  at- 
tention to  is  whether  or  not  these  parties  had  notice 

as  to  the  use  to  be  made  of  this  machinery.  The 

Court  will  see  by  inspecting  those  two  mortgages 

that  they  show  upon  their  face  that  the  two  Fair- 
banks Morse  Company  engines  at  the  time  the 

mortgage  was  given  were  upon  the  Saltchuck  claims 

— were  there  at  the  time,  and  the  evidence  at  least 
as  to  one,  as  I  recall,  was  that  the  larger  engine,  the 

first  one,  was  installed  by  an  agent  or  mechanic  of 

Fairbanks  Morse  &  Company.  They  admit  the  ma- 
chinery was  on  the  property,  in  their  mortgages.  It 

is  described  [274]  as  being  there  at  the  time,  so 

the  Court  is  amply  justified  in  concluding  from  that 
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statement  alone  that  they  knew  this  property  was 

used  or  could  be  used  in  the  development  or  work- 
ing of  a  mine.  It  would  be  futile  and  ridiculous 

to  ask  the  Court  to  assume  the  company  didn't 
know  from  its  agents  what  they  were  installing 

that  machine  there  for.  The  testimony  is  there  was 

no  notice  posted  upon  any  part  of  the  Fairbanks 

Morse  Company  engines  or  upon  the  electric  loco- 
motive. No  contention  is  made  by  the  defendants 

that  any  posting  was  done.  That  evidence  is  abso- 
lutely lacking. 

Now,  in  regard  to  the  Lind  claim,  I  am  not  sure 

that  counsel  for  the  receiver,  or  anyone,  for  that 

matter,  contends  that  he  is  not  entitled  to  a  legiti- 
mate lien  minus  perhaps  the  deduction  of  $250.00 

for  the  value  of  a  certain  radio  apparatus.  If  I 

agreed  to  that,  I  don't  recall,  I  will  agree  to  it  now 
if  I  have  not  already  done  it.  The  testimony  in 

regard  to  Mr.  Lind's  work  was  he  worked  at  the 
mine;  a  short  time  in  the  evening  he  operated  a 

radio  outfit.  That  testimony  being  undisputed  we 

contend  the  amount  is  due  him  as  an  employee.  We 

further  contend,  may  it  please  the  Court,  in  view 

of  the  progress  of  modern  mechanical  engines  now 

days  that  in  a  plant  of  this  size,  operated  as  it  was, 

the  sending  and  receiving  of  intelligence  on  the  radio 

can  well  be  construed  to  be  something  done  on,  in 

or  about  a  mine  or  tending  to  the  development  of 
the  mine  or  extraction  of  ores  and  so  forth.  The 

Court,  of  course,  keeps  track  of  the  progress,  and 

there  are  a  great  many  industries  now  where  radio 

is  absolutely  necessary,  where  even  five,  six  or  seven 
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years  ago  it  would  be  looked  upon  as  being  merely  a 

curiosity.  But  anyway,  there  is  no  evidence  con- 
trary to  the  evidence  of  the  [275]  lien  claimant; 

he  worked  regularly  in  the  mine,  and  whatever 

radio  work  he  performed — which  the  Court  can  well 

see — would  not  be  a  great  deal — would  be  in  the 

evening.  It  was  probably,  so  far  as  he  was  con- 

cerned, a  side  issue,  a  matter  in  which  he  was  inter- 
ested and  delighted  in  doing  outside  of  his  regular 

work. 

Upon  the  claim  of  Bender,  it  is  admitted  he  is  the 

storekeeper;  and  it  seems  to  me  there  is  not  much 

object  in  denying  that  the  operation  of  a  store,  or 

as  we  call  it  a  commissary,  is  an  absolute  necessity  in 

an  enterprise  of  this  nature,  character  and  size; 

situated  as  it  is,  it  is  necessary  that  the  men  be  pro- 

vided with  tobacco  and  with  working  clothes,  be- 
cause— the  Court  knows — most  of  the  clothes  of 

the  employees  are  worn  out  rapidly,  shoes  possibly, 

rubber  goods  especially  in  the  mine  work,  rubber 

boots  and  hats,  and  so  forth.  It  needn't  be  inferred 
this  was  simply  a  store  in  which  the  company  sold 

things  to  employees — but  the  Court  understands  the 
nature  of  those  things,  that  such  a  store  is  a  place 

where  the  material  is  kept  which  the  company  used, 

something  to  be  used  by  the  laborers,  such  as  drill 

tools,  oiling  cans,  and  a  thousand  and  one  articles 

that  are  necessary  for  the  operation  of  the  com- 

pany's plant,  which  it  is  never  intended  should  be 
sold  to  the  employees. 

As  to  Mr.  Gillman,  I  am  not  sure,  I  don't  know 
as  I  recall  the  testimony  of  Gillman,  except  he  was 
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employed  part  time  as  laborer  about  the  mine  and 

possibly  part  time  in  hauling  concentrates  out  to 

the  "Fairbanks."  I  think — if  the  Court  will  recall 

the  testimony — I  think  it  was  introduced — that  the 
concentrates  were  hauled  from  the  dock  out  a  cer- 

tain distance  to  Sand  Bay,  and  would  be  loaded  onto 

the  "Fairbanks."  [276]  That  will  be  work  per- 
formed in,  on  or  about  the  development  of  the  mine 

— I  would  say  just  the  same  as  would  be  the  work 
of  an  operator  of  an  electric  locomotive  in  hauling 

the  ore  down  to  the  bunkers.  This  merely  carries 

the  extracted  product  on. 

Mr.  RODEN. — He  describes  himself  as  a  boat 
man. 

Mr.  DUGGAN. — The  evidence  was  that  part  time 

he  was  working  as  a  laborer,  wasn't  it? 
Mr.  RODEN.— Yes,  part. 

Mr.  DUGGAN. — And  part  of  the  time  he  was  on 
the  boat  that  hauled  the  concentrates  out.  Now 

counsel  contends  he  was  paid  by  Bender,  but  I 

don't  find  the  facts  to  be  as  he  contends.  The  com- 
pany in  its  written  statement  here  gives  him  a 

statement  of  account  against  them.  He  certainly 

would  have  been  omitted  if  he  hadn't  been  working 
for  the  company.  There  is  no  evidence  here  that 

Bender  was  running  an  independent  store.  He  was 

merely  a  storekeeper,  an  employee  of  the  company, 

like  everything  else,  and  the  chances  are  he  turned 

in  this  man  Gilman's  time  as  a  foreman  or  shift 

boss  turns  in  the  time  of  the  men  under  his  super- 

vision. So  I  think,  at  least  in  part — and  I  am  not 
sure  about  how  much — he  should  be  allowed — but  I 
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think  it  would  not  be  unfair  to  allow  him  that 

amount. 

Now  my  recollection  of  the  two  Johansen  lien 

claims  is  that  one  was  filed,  or  the  Johnson  claims, 

and  I  am  as  badly  mixed  up  over  it  as  anyone  else ; 
but  I  believe  that  one  was  filed  for  the  statement 

covered  by  the  matter  in  evidence  here  and  later  on 

a  check,  which  Johnson  had  every  right  to  believe 

had  been  paid  and  he  had  cashed, — came  back, 
marked  not  sufficient  funds ;  and  of  course  he  would 

be  entitled  to  a  lien  claim  upon  that  account.  It 

hadn't  been  paid.  The  check  [277]  itself  is  an 
admission  of  the  amount  coming;  and  therefore  it 

would  be  necessary  for  him  to  file  another  lien,  and 

certainly  the  failure  of  this  company  to  pay  their 

checks  should  not  deprive  these  men  of  their  right- 
ful claim  of  lien. 

Now,  we  contend  that  as  near  as  possible  in  a 

case  of  this  character  we  have  proved  the  claims  of 

lien.  The  matter  of  the  validity  of  the  interven- 

ors'  claims  for  machinery  I  am  leaving  to  Mr.  Mc- 
Cain. It  seems  to  me  in  all  fairness  these  men 

should  be  entitled,  as  against  the  Fairbanks  Morse 

Company  and  the  electric  locomotive  people,  to  be 

heard  first.  The  law  especially  provides  what  they 

should  do,  and  if  they  don't  do  it,  their  property 
becomes  forfeit. 

Mr.  RODEN. — There  is  no  testimony  upon  the 
Mulkey  lien  at  all. 

Mr.  DUCGAN.— I  will  have  to  admit  while  there 

is  some  testimony  it  is  not  what  you  would  call  good 

or  definite    testimony.     Jones    said    he  thinks,  al- 
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though  he  is  not  sure,  he  thinks  Mulkey  is  the  young 
man  who  came  out  there  about  three  weeks  before 

the  close  of  the  work  and  worked  from  that  time 

until  the  close  of  the  work  as  carpenter's  helper, 
but  he  isn't  sure. 

That  is  the  testimony  on  Mulkey. 

Mr.  McCAIN. — I  just  want  to  call  attention  in  a 

few  words  to  the  bearing  of  Chapter  49  of  the  Ses- 
sion Laws  of  1925  on  general  lien  with  reference  to 

the  situation  of  the  Fairbanks  Morse  engines  and 

electric  locomotive.  The  Court  will  recall  Chapter 

49,  an  amendment  to  the  lien  law,  having  for  its 

purpose  clearing  up  this  very  situation  in  regard 

to  leases,  mortgages  and  bills  of  sale  on  mining 

property  or  machinery  [278]  used  in  connection 

with  the  operation  of  such  mining  property.  It  is 

a  new  section,  five.  It  is  an  amendment  of  the 

whole  section,  that  is  it  amends  the  whole  section, 

as  I  remember,  but  adding  an  entirely  new  section 

five;  but  anyhow  it  is  an  amendment  in  either  case. 

The  first  half  of  it  deals  with  the  question  of 

leases  upon  mining  property  itself,  and  provides 
that  the  work  done  shall  be  taken  to  be  done  at  the 

instance  of  the  owner  unless  within  ten  days  after 

knowledge  he  posts  notice. 

The  COURT. — Same  as  the  old  law,  yes. 

Mr.  McCAIN. — Then  in  the  second  half  it  refers 

to  the  same  subject  with  reference  to  machinery 

or  equipment;  providing  on  any  machinery  used 

in  connection  with  the  operation  of  mining 

claims  notice  must  be  posted  on  the  machine  within 
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ten  days  after  the  owner  received  knowledge  it  is 

being  so  used. 

The  testimony  is  stronger,  a  great  deal,  than  Mr. 

Duggan  remembers,  because  we  had  depositions. 

The  particular  thing  I  want  to  call  attention  to  in 

the  amended  section  five,  is  this — the  last  sentence 
of  section  five : 

"All  labor  performed  in  any  manner  directly 
aiding  or  assisting  in  the  production  of  lump  or 

mass  of  gold-bearing  sands,  gravels,  earth,  ore 
or  rock,  shall  be  deemed  to  have  been  performed 

at  the  instance  of  the  owner  thereof,  and  the 

lien  thereon  herein  provided  shall  be  prior  and 

preferred  over  any  deed,  mortgage,  bill  of  sale, 
attachment  or  other  claim  whether  given  prior 

to  such  labor  or  not." 
It  seems  to  me  that  has  particular  reference  to  the 

question  raised  by  Mr.   Ziegler  in  regard  to   the 

Fairbanks    Morse     [279]     engines,  possibly    being 

subject  only  to  the  liens  of  the  men  who  actually 

performed  labor  upon  those  engines. 

The  COURT.— Doesn't  that  refer  to  the  ore  taken 
out  from  the  ground.  Read  that  again.  It  seems 
to  me  that  was  in  the  old  law  and  was  taken  from 

the  laws  passed  by  Congress. 

Mr.  McCAIN. — "All  labor  performed — "  (Here 
Mr.  McCain  read  the  passage  quoted  on  the  preced- 

ing page  line  22-28  incl.)  The  owner  of  the  claims 
or  machines. 

Mr.  RODEN. — That  is  not  the  amendment  at  all. 

The  difference  is  this  (Reading  from  Chapter  13 

Laws  of  Alaska,  1915)  : 
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''  .  .  .  .  and  should  said  mine  or  min- 
ing claim  be  worked  or  mined  by  a  lessee  under 

a  written  lease  or  lay,  or  under  a  bond  or  con- 
tract of  sale  from  the  owner  or  executed  by  his 

authority,  such  lease,  bond  or  contract  must  be 

recorded  in  the  precinct  records  of  the  precinct 

wherein  the  mine  or  mining  claim  is  situated, 

and  the  notice  of  nonliability  aforesaid  shall 

refer  to  the  record  of  such  recorded  instru- 

ment. ' ' 
That  is  left  out  in  1925,  and  this  substituted : 

"All  work  so  done  as  above  on  any  mine  or 
mining  claims  by  any  lessee  under  written  lease 
or  under  bond  or  contract  of   sale   from  the 

owner  or  executed  by  his  authority,   shall  be 
deemed  to  have  been  done  at  the  instance  of  the 

owner. ' ' The  difference  is  this :  Under  the  1915  lease  it  had 

to  be  recorded  and  under  the  1925  section  it  does  not 

have  to  be  recorded. 

Mr.  McCAIN. — I  don't  see  that  particularly  af- 
fects this  situation. 

Mr.  RODEN. — No;  I  was  only  calling  attention 
to  the  difference  between  the  two  sections. 

Mr.  McCAIN. — I  didn't  say  anything  about  the 
1915  act  [280]  being  different  in  this  particular, 

but  I  call  attention  to  this  amendment  as  providing 

that  all  labor  done  in  any  manner  directly  aiding 

or  assisting  in  the  production  of  lump  or  mass  of 

gold-bearing  sands,  gravels,  earth,  ore  or  rock,  shall 
be  deemed  to  have  been  performed  at  the  instance 

of  the  owner  thereof,  and  the  lien  thereon  herein 
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provided  shall  be  prior  and  preferred  over  any 

deed,  mortgage,  bill  of  sale,  attachment  or  other 

claim,  whether  given  prior  to  snch  labor  or  not. 

Certainly  the  concluding  part  of  this  section  has 

reference  to  machines  as  well  as  anything  else  and 

has  strict  application  to  the  argument  made  by 

counsel  in  regard  to  Fairbanks  Morse  and  Com- 

pany. 

Mr.  ZIEGLER. — Under  our  Mechanics'  and  Ma- 

terialmen's Lien,  Section  694  provides:   (Reading.) 

"Every  building  or  other  improvement  men- 
tioned in  section  six  hundred  and  ninety-one, 

constructed  upon  any  lands  with  the  knowledge 

of  the  owner  or  the  person  having  or  claiming 

any  interest  therein,  shall  be  held  to  have  been 
constructed  at  the  instance  of  such  owner  or 

person  having  or  claiming  any  interest  therein ; 

and  the  interest  owned  or  claimed  shall  be  sub- 

ject to  any  lien  filed  in  accordance  with  the 

provisions  of  this  code,  unless  such  owner  or 

person  having  or  claiming  an  interest  therein 

shall,  within  three  days  after  he  shall  have  ob- 

tained knowledge  of  the  construction,  altera- 
tion, or  repair,  give  notice  that  he  will  not  be 

responsible  for  the  same,  by  posting  a  notice  in 

writing  to  that  effect  in  some  conspicuous  place 

upon  the  land,  or  upon  the  building  or  other 

improvement  situated  thereon." 
Then  it  goes  on  in  Section  699  and  provides  for 

the   foreclosure    of   those   liens    and    states:  [281] 

(Reading)  : 

"In  all  actions  to  enforce  any  lien  created  by 
this  chapter  all  persons  personally  liable  and 
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all   lienholders   whose   claims   have   been   filed 

for  record  under  the  provisions  of  section  six 

hundred   and   ninety-five    shall,  and   all    other 
persons  interested  in  the  matter  in  controversy 

or  in  the  property  sought  to  be  charged  v^ith  the 

lien  may,  be  made  parties;  but  such  as  are  not 

made  parties  shall  not  be  bound  by  such  pro- 

ceedings. ' ' 
Of  course  property  cannot  be  taken  without  due 

process  of  law;  and  we  contend  the  same  provision 

applies  with  respect  to  a  person  having  a  valid  sub- 

sisting lien;  he  must  be  made  a  party  to  legally  di- 
vest them  or  that  lienholder  of  its  interest.     There 

is  no  difference  whether  the  work  is  done  by  a  car- 

penter on  a  house  or  what,  that  is  a  general  prin- 
ciple of  law. 

The   COURT. — That   is   a   general   principle   of 
law;  but  in  this  case  you  made  the  Lampman  and 

others  the  plaintiffs  in  the  original  action  in  which 

the  receiver  is  a  party,  then  the  two  cases  are  con- 

solidated, with  your  consent.     Aren't  you  bound? 
Mr.  ZIEGLER.— I  think  not. 

The  COURT.— I  think  you  are. 
Mr.   ZIEGLER.— Of   course   that   is   a   different 

proposition;  but  that  is  our  contention. 

Now,  on  the  other  proposition  of  this  proof  of 
their  lien  claims.  It  is  our  position  this  statement 

given  to  Mr.  Duggan  by  Mr.  Shanstrom  cannot  be 

used  to  prove  that  the  people  did  the  work.  If 

Shanstrom  himself  had  come  into  court  and  testi- 

fied and  identified  that  statement,  proving  it  was 

genuine  and  authentic  there  might  be  some  evidence 
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to  prove  a  [282]  bill  by  the  mere  admission. 

Ordinarily  an  admission  of  this  kind  is  an  admis- 

sion against  interest  and  you  can  prove  they  made 

a  contrary  admission,  but  to  prove  the  affirmative 

matter  merely  by  admission,  even  assuming  the 

statement  is  admissible  in  evidence, — I  don't  think 
it  can  be  done.  In  other  words,  I  could  go  to  Mr. 

Heckman  and  say,  "How  much  do  you  owe  John 

Smith  for  work  on  your  building'?"  and  he  would 

say,  ''One  hundred  dollars."  I  can  get  John 
Smith  to  file  a  lien  and  come  into  court  and  I  can 

say  the  bookkeeper  admitted  they  owed  John  Smith 

this  amount  of  money.  That  is  what  this  situation 

amounts  to  in  a  few  words,  and  of  course  it  is  our 

contention  the  proof  isn't  sufficient.  In  the  first 
place,  that  statement  from  Shanstrom,  or  anything 

he  said  concerning  that  statement,  is  hearsay  testi- 
mony, and  the  statement  has  only  been  identified 

by  hearsay  testimony;  and  it  is  our  contention  a 

lien  cannot  be  proven  in  that  way,  and  even  assum- 
ing it  can  and  is  binding,  there  is  no  proof  as  to 

the  execution  of  the  liens  by  the  people  named  on 

that  statement,  other  than  the  liens  themselves 
which  have  been  introduced  in  evidence.  That  is 

our  position.  Of  course  the  Court  understands  my 

position.  We  contend  there  are  two  classes  of  liens 

contemplated  by  the  Act,  one  on  a  shovel  and 

dredge,  and  one  on  the  mining  property  itself. 

Mr.  DUGOAN. — Upon  the  question  of  whether 

or  not  the  parties  themselves  executed  the  liens  I 

think  that  is  covered.  However,  if  it  isn't,  and 
the  Court  requires  further  evidence  I  can  person- 
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ally  testify  as  to  having  acknowledged  each  one 

of  the  liens.     I  can  testify  as  to  their  execution. 

The  COURT.— I  don't  think  the  Court  will  re- 
quire any  evidence  in  that  respect.  It  is  a  question 

for  you  to     [283]     decide  for  yourself. 

Mr.  GRIGSBY.— Will  the  Court  adjourn  until 
afternoon  % 

The  COURT.— Yes. 

(Whereupon  court  adjourned  until  2  o'clock 
P.  M.  February  11,  1928,  at  which  time  the  hearing 

was  continued  until  February  16,  1928.) 

February  16,  1928,  10  o'clock  A.  M. 
Hearing  resumed  pursuant  to  adjournment;  all 

parties  present. 

TESTIMONY  OF  GEORGE  B.  GRIGSBY,  FOR 
THE  RECEIVER. 

GEORGE  B.  GRIGSBY,  called  as  a  witness  on 

behalf  of  the  receiver,  being  first  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination. 

(By  Mr.  RODEN.) 

Q.  Mr.  Grigsby,  you  filed  a  lien  of  Chris  Pet- 
tisch,  as  his  attorney  and  agent;  when  were  you 

appointed  attorney  and  agent  of  Chris  Pettischf 

A.  I  don't  remember. 

Q.  How  is  that? 

A.  I  don't  remember  the  date. 

Q.  About  what  time?  Don't  you  remember  when 

you  filed  the  lien? 
A.  Some  time  in  October  or  November,  1926. 
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Q.  Was  it  not  on  the  first  day  of  November, 
1926?        A.  Whatever  the  date  shows. 

Q.  Did  Chris  Pettisch  employ  you  to  file  this 

lien?        A.  Not  personally. 

Q.  Who  employed  you?        A.  John  Cole. 

Q.  And  the  lien  of  Charles  A.  Smith?     [284] 

A.  Charles  A.  Smith  employed  me  personally. 

Q.  Charles  A.  Smith  employed  you  personally; 

very  well.     The  lien  of  George  Smith? 

A.  George  Smith  employed  me  personally. 

Q'.  When? 

A.  I  couldn't  tell  you;  some  time  before  it  was 
filed. 

Q.  How  long  before  it  was  executed? 

A.  I  haven't  any  recollection. 

Q.  You  executed  it  as  his  agent — attorney? 
A.  Yes. 

Q.  He  employed  you  personally,  did  he? 
A.  Yes,  sir. 

Q.  P.  C.  Shanstrom,  you  executed  his  lien  as  at- 

torney and  agent ;  did  he  employ  you  personally  ? 
A.  I  believe  so. 

Q.  The  lien  was  acknowledged  the  first  day  of 

November.     Why  did  he  not  sign  himself? 

A.  I  couldn't  tell  you;  maybe  he  did  for  all  I 

know.  I  haven't  any  recollection  about  this,  Mr. 
Roden. 

(Paper  handed  to  witness.) 

This  is  verified  by  Shanstrom  himself. 

Q.  But  you  signed  the  lien  yourself  as  agent  and 

attorney?        A.  In  the  body  of  the  lien? 
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Q.  Yes.        A.  I  did. 

Q.  Why  didn't  you  have  him  sign  the  lien  him- 
self? 

A.  I  generally  sign  the  claim  myself  and  have  it 

verified  by  the  laborer  if  he  is  available.  I  don't 
know  why  in  this  instance. 

Q.  J.  M.  Carlson;  did  he  employ  you  himself? 

[285] 

A.  He  did  through  Mr.  Cole. 

Q.  Through  Mr.  Cole? 

A.  The  only  ones  who  employed  me  in  this  case 

were — have  you  got  the  list  there? 
Q.  I  have  the  list;  yes. 

A.  The  two  Smiths,  and  Shanstrom  was  in  my 

office,  and  the  two  Smiths,  all  the  others  I  never 
saw. 

Q.  This  Pettisch,  Carlson,  Arthur  Johnson  and 

Butler, — you  performed  services  for  them  at  the 

request  of  Mr.  Cole? 

A.  At  the  request  of  Mr.  Cole. 

Q.  You  signed  the  liens  at  the  request  of  Mr. 

Cole,  as  their  agent  and  attorney?        A.  Yes,  sir. 

Mr.  RODEN.— That  is  all. 

(Witness  excused.) 
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TESTIMONY  OF  JOHN  COLE,  FOR  THE  RE- 
CEIVER. 

JOHN  COLE,  called  as  a  witness  on  behalf  of 

the  receiver,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 

(By  Mr.  RODEN.) 

Q.  Mr.  Cole,  you  employed  Mr.  Grigsby  to  make 
out  a  lien  for  Mr.  Pettisch  %        A.  Yes,  sir. 

Q.  How  did  you  happen  to  do  that,  by  what  au- 
thority ? 

A.  Because  I  advanced  him  some  money  on  his 

labor  claim,  and  he  left  it  with  me. 

Q.  Do  you  know  what  his  labor  claim  amounted 

to^        A.  $157.65,  I  think. 

Q.  How  much  did  you  advance  upon  that?    [286] 

A.  I  advanced,  I  think,  somewhere  about  $150. 

Q.  How  did  you  happen  to  decide  upon  the  fig- 
ure of  $150? 

A.  Well,  I  figured  I  should  have  a  little  for  my 
trouble. 

Q.  What  percentage  did  you  charge  him  for  your 
trouble  % 

A.  I  don't  know  what  percentage  it  is  just  ex- 
actly; I  just  told  him  I  would  advance  him  $150.00 

on  it. 

Q.  It  is  five  per  cent,  isn't  it? 
A.  I  don't  know,  is  it. 
Q.  The  lien  amounted  to  $157.65?        A.  Yes. 

Q.  And  you  gave  him  $150.00  ?        A.  Yes. 
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Q.  That  is  exactly  five  per  cent  plus  fifteen  cents, 

isn't  it? 

A.  I  can't  figure  it  in  my  head,  I  would  have  to 
have  a  pencil. 

Q.  About  that  much?        A.  Yes,  sir. 

Q.  When  did  Pettisch  make  this  deal  with  you? 

A.  It  was  in  October,  I  think. 

Q.  Have  you  a  record  of  when  you  gave  him  the 

money  ? 

A.  Yes,  I  think  the  second  of  October. 

Q.  That  was  before  you  knew  the  Saltchuck  Min- 
ing Company  closed  down?        A.  Yes,  sir. 

Q.  Before  he  knew  they  had  closed  down? 

A.  Yes,  sir. 

Q.  When  did  Pettisch  tell  you  to  cause  the  lien 
to  be  filed  for  him? 

A.  He  told  me  to  let  him  know  whenever  the 

time  comes  around  [287]  and  he  would  be  up 

and  file  his  lien,  but  it  seems  like  he  got  a  job  in 

the  country  and  I  didn't  find  out  until  too  late 
where  he  was. 

Q,  He  never  told  you  to  file  a  lien  for  him,  did 
he?        A.  He  did. 

Q.  How  much  money — suppose  he  gets  the  full 
amount  of  his  claim,  $157.65,  how  much  of  that  are 

you  going  to  pay  him? 

A.  If  he  is  willing  to  pay  me  anything,  all  right, 

of  course  I  will  expect  to  get  my  money  back. 

Q.  And  you  expected  to  get  $157.65,  didn't  you? 
A.  I  expect  him  to  pay  me  some  interest. 

Q.  You  expect  him  to  pay  you  some  interest? 
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A.  Yes. 

Q.  Isn't  it  a  fact,  Mr.  Cole,  at  the  present  time, 
ever  since  Mr.  Pettisch  made  his  deal  with  you, 

your  only  recourse  has  been  the  Alaska  Palladium 

Company  ? 

A.  Well,  I  don't  know;  you  see  I  have  been  get- 
ting them  fellows  jobs  right  along;  if  I  got  him  a 

job  he  would  pay  me  back. 

Q.  You  never  did  expect  to  fall  back  on  him? 

A.  I  did,  of  course,  there  probably  isn't  much 
chance,  but  I  expect  to. 

Q.  Isn't  it  true  Pettisch  sold  his  claim  against 
the  Alaska  Palladium  Company,  to  you?' 

A.  No,  he  did  not. 

Q.  He  did  not?        A.  No. 

Q.  What  was  said  when  he  came  to  you,  about 

making  this  transfer  or  loan? 
A.  He  came  in  and  wanted  me  to  let  him  have 

some  money.     [288] 

I  had  a  hunch  that  the  Palladium  Company  was 

a  little  shaky,  but  he  kept  coming  after  me;  I  sent 

him  away  several  times,  but  he  was  around  for  a 

week  before  I  ever  made  up  my  mind  to  help  him. 

Q.  You  gave  him  practically  the  full  amount? 
A.  Yes. 

Q.  Although  you  knew  it  was  somewhat  shaky? 
A.  Yes. 

Q.  Willing  to  take  a  chance  on  the  Alaska  Pal- 

ladium Company?        A.  Yes,  and  on  him, — 

Q.  What  did  you  say  to  him  about  it? 
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A.  — after  I  got  him  this  job  and  have  loaned  him 
money  at  least  a  dozen  times. 

Q.  What  did  you  say  to  him  about  looking  for 

payment  back? 

A.  I  told  him,  ' '  I  will  .hold  you  responsible, ' '  and 
I  made  him  sign  a  slip  of  paper  to  that  effect. 

Q.  Where  is  that  paper?        A.  I  got  it  here. 

Q.  Don't  you  think  you  have  him  mixed  up  with 
somebody  else? 

A.  No,  I  have  lots  of  others  besides  him,  but  I 
have  lots  of  them  here  and  I  have  it  somewheres. 

I  may  have  left  it  on  my  desk.  (Looking  through 

his  papers.) 

Q.  (Mr.  GRIGrSBY.)  Have  you  seen  that  paper 

lately? 

A.  Yes,  it  was  all  ready  when  I  was  all  ready 

to  come  up  here,  but  I  have  so  many  things — it  is 
possible  I  have  it  here  yet  and  possible  I  might  have 

left  it  home  on  my  desk;  yes,  here  we  are.  (Pro- 
duces paper.  Handed  to  Mr.  Roden.) 

Mr.  RODEN.— (Reading:) 

"October  second,  1926.     Received  from  John 
Cole  one  hundred  fifty  dollars,  secured  by  labor 

claim  against  the  Alaska  Palladium  Company, 

Chris  Pettisch."     [289] 
Qi  Who  wrote  this  out?        A.  I  wrote  it. 

Q.  All  of  it?        A.  All  except  the  signature. 

Q.  Did  you  write  it  all  at  the  same  time  ? 

A.  Why,  sure.     When  he  turned  the  labor  claim 

over  to  me  I  made  him  sign  the  slip.     I  don't  know 

whether  it  is  sufficient  or  not;  if  it  isn't  they  will 
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knock  it  out,  is  all.     I  have  got  two  or  three  dozen 

slips  just  like  that. 

Q.  You  know,  as  a  matter  of  fact,  Chris  Pettisch, 

ever  since  he  made  that  deal  with  you  does  not  con- 
sider he  owes  you  anything?        A.  May  be  so. 

Q.  Isn't  it  true  Chris  Pettisch  refused  to  sign  a 
lien  notice? 

A.  No,  sir,  it  is  not.  You  question  him  about  it 

and  I'll  bet  you  he  will  tell  you  he  surely  did. 
Q.  He  did? 

A.  He  did,  yes;  I  have  no  doubt  about  it. 

Q.  You  asked  Chris  Pettisch  to  sign  a  lien  no- 
tice?       A.  Yes. 

Q.  He  told  you  he  wouldn't  do  it? 
A.  He  did  not. 

Q.  But  he  didn't  sign  it? 
A.  Because  he  wasn't  in  town  at  the  time. 

Q.  When  did  you  ask  him? 
A.  About  the  time  of  the  fire. 

Q'.  What? 
A.  Somewheres  a  month  or  so  before  the  time  of 

the  fire.  [290]  As  a  rule  he  is  in  town,  but  he 

was  out  working  on  the  Government  road  some- 

where and  I  don't  remember  just  which — 

Q.  About  the  early  part  of  November  you  asked 
him? 

A.  I  don't  know  the  exact  date,  but  I  happened 
to  meet  him  on  the  street. 

Q.  That  would  be  the  early  part  of  October,  that 

is  when  you  made  this  transfer? 
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A.  That  isn't  the  time  I  filed  the  lien — was  it — 
I  don't  know. 

Q.  You  gave  him  the  full  amount  of  his  claim 

except  five  per  cent  ? 

A.  If  that  amounts  to  five  per  cent,  yes. 

Q.  Have  you  had  any  deals  with  a  man  named 
Butler?        A.  Yes. 

Q.  Did  you  file  his  time  check,  or  claim? 

A.  With  the  same  percentage. 

Q.  How  much  money  did  you  pay  Butler? 

A.  I  don't  know  as  I  can  remember  how  much  I 

did  give  him;  I  don't  remember  how  much  his 
claim  was. 

Q.  His  claim  is  $202.90.         A.  How  much? 

Q.  $202.90.        A.  $210? 

Q.  $202.         A.  Two  hundred  ten. 

Q.  You  said  "ten"?        A.  Yes. 
The  COURT.— That  is  Butler,  is  it? 
A.  Yes,  sir. 

The  COURT.— D.  J.  Butler?     [291] 

A.  D.  J.  Butler,  yes,  sir.  (Slip  of  paper  handed 
Court.) 

Q.  How  much  money  did  you  give  him  on  this 
claim?        A.  $210.00. 

Q.  You  gave  him  $210.00?        A.  Yes,  sir. 

Q.  You  gave  him  more  than  he  claims? 

A.  Well,  no,  he  had  another  check,  and  that 

wasn't  any  good;  it  was  on  that  club-house  or  some- 
thing. 

Q.  Who  wrote  out  this  receipt  here? 
A.  I  made  it  out  in  the  office. 
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Q.  When?        A.  At  the  time. 

Q'.  When  was  that  ? 

A.  Well,  it  says  on  there,  don't  it? 

Q.  It  says  here  "September  19th."  Who  signed 
this?        A.  Butler. 

Q.  Anybody  present  when  he  signed  it? 

A.  I  think  so,  but  I  don't  remember  who  it  was. 

Q.  Where  is  Butler  now?        A.  I  don't  know. 

Q.  Ever  heard  anything  from  him  since  he  left? 
A.  No. 

Q.  He  isn't  in  the  country,  is  he? 
A.  I  have  my  doubts. 

Q.  You  paid  him  $210? 

A.  $210  for  his  three  checks;  but  when  I  showed 

the  one  to  Mr.  Grigsby,  Mr.  Grigsby  told  me  that 

was — 

Qi.  Where  are  the  three  checks? 

A.  I  got  them. 

Q.  You  haven't  them  here?     [292] 
A.  I  have  them  here. 

Q.  You  haven't  got  them  with  you,  have  you? 
A.  Yes,  sir. 

Q.  Let  me  see  them.     (Witness  produces  checks.) 

Well,  here  is  one  of  Butler's  for  $152.90  and  an- 
other one  for  $50.00,  making  a  total  of  $202.90. 

A.  There  is  another  check,  I  guess  I  didn't  bring 
up  because  Mr.  Grigsby  told  me  it  was  no  good. 

Q.  How  much  did  that  amount  to? 

A.  I  don't  remember  exactly. 
Q.  Approximately? 
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A.  It  was  somewhere  close  to  thirty  dollars,  some- 
thing like  that. 

Q.  What  was  that  for? 
A.  Well,  it  seems  like  he  got  a  check  from  the 

club-house. 

Q.  How  do  you  know  that? 

A.  Because  the  club-house  name  is  signed  on  the 
back  of  it. 

Q.  Well,  anyhow  you  paid  him  $210?        A.  Yes. 

Q.  According  to  you.  What  has  become  of  that 

receipt — $210 — as  a  matter  of  fact  when  you  gave 
him  that  $210,  Mr.  Cole,  you  intended  to  buy  his 

claim  against  the  Palladium  Company? 

A.  I  expected  when  it  was  supposed  to  be  due — 

they  dated  them  checks  ahead,  two  and — to  a  cer- 
tain time,  sometimes  two  or  three  weeks,  sometimes 

a  month. 

Q.  He  did? 
A.  Yes,  before  they  were  supposed  to  be  payable. 

Q.  And  you  didn't  look  to  Butler  any  more  after 
you  gave  him  your  money  did  you,  for  any  further 

pay?     [293] 

A.  I  didn't  hardly  expect  there  would  be  trouble 
about  it. 

Q.  And  if  there  were  any  trouble  about  it  you 

didn't  intend  to  fall  back  on  Butler? 
A,  I  did,  if  I  could. 

Q.  You  had  no  such  agreement  with  Butler? 

A.  Sure,  I  told  him  that. 

Q.  Where  is  the  agreement? 

A.  I  made  him  sign  those  slips  of  paper,  and  I 
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may  be  wrong,  but  I  thought  it  enabled  me  to  hold 
him  responsible. 

Q.  It  doesn't  say  so,  does  it? 
A.  It  shows  I  loaned  him  money  on  it. 

Q.  Yes;  it  simply  says — Received  so  much — you 
have  never  heard  from  Butler  since? 

A.  After   the   loan   on   the   labor   claim   on   the 

Alaska  Palladium. 

Q.  How  much  did  you  discount  Butler's  check? 
A.  I  don't  know  what  it  amounts  to. 
Q.  If  it  amounted  to  $230,  or  $240;  you  say  the 

small  check  was  $30? 
A.  Somewhere  close  to  that. 

Q.  You  have  got  that,  have  you? 

A.  Yes,  I  have  got  it  in  my  office. 

Q.  You  discount  them  all  five  per  cent? 

A.  No,  I  didn't  always,  just — 
Q.  Sometimes  did  and  sometimes  a  greater  rate? 

A.  Sometimes  I  didn't  discount  them  at  all  if  they 
w^ere  due  within  two  or  three  days. 

Q.  You  considered  the  bargain  closed  because  the 

check  was  due  in  a  few  days? 

A.  Sure,  like  any  other  check. 

Q.  And  it  was  the  end  of  the  transaction  ?     [294] 

A.  Of  course  if  I  couldn't  collect  out  on  either 
one,  I  would  be  out. 

Q.  How  did  you  expect  to  collect  anything  out  of 

Butler  now,  if  you  don't  get  this? 

A.  I  won't  get  anything. 

Q.  You  wouldn't  expect  to  get  it  from  Butler  if 
the  company  didn't  pay  you? 
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A.  As  a  rule  I  have  had  very  good  success  and  if 

I  get  them  a  job  they  come  in  and  pay  me. 

Q.  What    further    interest    has    Butler    in    this 

claim ;  Butler  has  no  interest  in  it  at  all  has  he  ? 

A.  He  has  got  considerable  because — 
Q.  And  on  the  second  day  of  October,  when  you 

gave  him  the  money  he  has  no  further  interest? 

A.  If  I  run  across  him  I  might — 
Q.  Since  then  he  has  had  no  interest  in  the  claim ; 

he  doesn  't  expect  any  more  money  from  you  ? 

A.  I  don't  suppose  he  does,  he  figures  he  got  all — 
Q.  All  he  is  entitled  to  1 

A.  He  is  willing — a  man  helped  him  out  in  a 
pinch,  the  man  should  have  a  little. 

Q.  He  feels  he  got  all  he  is  entitled  to? 

A.  I  guess  so. 

Q.  And  it  applies  to  Pettisch — he  doesn't  expect 
more  from  you?        A.  No. 

Q.  Did  you  ever  have  any  business  with  a  man 
named  Arthur  Johnson? 

A.  Yes,  the  same  thing. 

Q.  When  did  you  buy  his  claim  ?     [295] 

A.  I  don't  know;  it  says  on  that  slip. 
Q.  Have  you  a  receipt  from  him  ? 

A.  Yes.     (Producing  paper.) 

The  COURT.— Dated  September  23d,  1926. 

"Received  $421.00,  loan  on  my  labor  claim  against 

Alaska  Palladium  Company  of  Saltchuck,"  Signed, 
** Arthur  Johnson." 

Q.  How  much  did  you  discount  that  claim,  Mr. 
Cole?        A.  What  is  the  full  claim? 
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Q.  $443.70.        A.  What  does  it  say  on  that  slip? 

Q.  1421.00. 

A.  Well  that — I  don't  know  how  much  that  is. 

Q.  Five  per  cent,  isn't  it?        A.  Is  it? 
Q.  Practically  speaking?        A.  Yes,  sir. 

Q.  Now,  how  much  more  is  this  man,  Arthur 

Johnson,  to  get? 

A.  I  think  if  I  charged  him  interest  if  I  get  it 
all  I  would  be  the  loser. 

Q.  How  is  that? 

A.  I  say  if  I  collected  it  all  I  would  be  loser  on 
some  interest. 

Q.  You  would  be  the  loser? 

A.  He  would  owe  me  quite  a  bit  of  interest. 

Q.  You  didn't  intend  this  as  a  loan? 
A.  I  expected  to  get  it  when  it  come  due. 

Q.  You  expected  to  get  the  $443.00? 
A.  Yes. 

Q.  Mr.  Johnson  was  to  get  no  more? 

A.  No;  I  don't  suppose  he  expected  it.     [296] 
Q.  It  wasn't  intended  as  a  loan? 
A.  Well,  yes. 

Q.  It  was  a  completed  transaction  as  far  as  you 
and  Johnson  were  concerned? 

A.  He  turned  it  over  to  me  for  collection. 

Q.  Where  does  it  show  he  turned  it  over  to  you 
for  collection? 

A.  That  is  the  intent;  of  course  I  may  not  have 
made  that  thing  out  right. 

Q.  You  were  to  collect  it  for  him?        A.  Yes. 

Q.  Turn  it  over  to  him?        A.  Keep  out  mine. 
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(Testimony  of  John  Cole.) 
Q.  How  much  would  you  keep  out  of  it;  you 

would  keep  it  all  wouldn't  you?  Let's  be  fair  about 
it.     You  would  keep  it  alH 

A.  I  expected  to  have  something  for  the  trouble. 

Q.  You  expected  to  keep  it  all? 
A.  Yes,  that  much,  if  not  more;  I  could  have 

gotten  more  if  I  had  been  hoggish  enough. 

Q.  You  have  never  heard  from  Johnson  since? 
A.  Yes. 

Q.  Did  he  ever  ask  you  for  any  more  money? 

A.  No;  he  asked  how  I  was  getting  along  with 
the  Saltchuck. 

Q.  You  know  he  doesn't  expect  more? 

A.  I  don't  hardly  think  he  does. 
Q.  Ever  do  any  business  with  Charles  Smith? 
A.  No. 

Q.  Or  George  Smith?        A.  No. 

A.  Or  Shanstrom?     [297]         A.  No,  sir. 

Q.  The  Carlson  claim,  how  much  money  did  you 

pay  Carlson  for  his  claim? 

A.  Nothing ;  except  I  put  up  the  filing  fees ;  when 

he  come  in  here  he  wanted  me  to  take  him,  and  I 

wouldn't. 
Q.  After  the  company  shut  down?        A.  Yes. 

Q.  And  he  wanted  to  sell  his  check  to  you  ? 
A.  Yes. 

Q.  For  $224? 

A.  I  don't  know  what  it  amounts  to. 

Q.  You  didn't  want  it? 

A.  I  told  him  I  couldn't  take  it,  and  he  went  to 

Juneau.    He  didn't  have  much  success  there;  and 
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when  he  came  back  he  went  to  Idaho,  and  when  he 

come  into  my  office  he  asked  me  how  things  was 

getting  on  and  I  told  him  it  would  probably  be  a 

long  time  before  anything  would  be  done,  and  so 

he  says,  "I  will  leave  my  claim  with  you  and  see 

what  you  can  do  with  them," 
Q'.  You  gave  him  no  money  on  it  at  all? 
A.  No. 

Q.  Since  that  time  you  have  advanced  small 
amounts  on  other  claims?        A.  Yes. 

Q.  Very  small  amounts'?        A.  Yes. 
Q.  Few  dollars?        A.  Five,  six,  seven. 

Q.  Since  the  6th  of  October,  1926,  the  day  the 

company  shut  down  you  have  not  paid  or  advanced 

anything-  on  any  labor  [298]  claim  except  a  few 

insignificant  amounts;  isn't  that  true,  sometimes 
five  dollars,  sometimes  ten  dollars? 

A.  No,  some  of  them  were  $100  or  $125. 

Q.  All  together?        A.  No. 

Q.  Let's  see  that  list  you  have.  (List  handed 
attorney.) 

A.  They  amount  to  some  five  hundred  dollars. 

Q.  On  the  Peter  Place  claim,  his  claim  amounts 

to  $149;  you  have  advanced  him  $100?        A.  Yes. 

Q.  That  is  less  than  fifty  per  cent,  sixty  dollars, 
leaves  about  forty  per  cent?        A.  Yes. 

Q.  And  on  the  Lampman  claim,  which  is  for 
$170.00  you  have  advanced  $75.00.        A.  Yes. 

Q.  That  is  forty  per  cent,  isn't  it?        A.  Yes. 

Q.  And  on  Richard  Thomson's  claim  for  $364.00 
you  have  advanced  eighty-five  dollars,  which  is  over 
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twenty-five  per  cent;  on  the  Gunderson  claim  for 

$310  you  have  advanced  $150;  on  the  Henry  Ander- 
son claim  for  $127.00  you  have  advanced  fifteen 

dollars,  and  Otto  Larson  $53.00  you  have  advanced 

$10;  on  Olaf  Johnson's  claim  for  $18  your  state- 
ment shows  you  advanced  $25  on  that ;  when  did  you 

buy  Olaf  Johnson's  claim? 
A.  I  didn't  buy  them. 
Q.  When  did  you  advance  this  money? 
A.  What? 

Q.  When  did  you  advance  this  money  on  it? 

[299] 
A.  Well,  that  money  was  advanced  after  they 

filed  their  claims,  their  liens. 

Q.  How  did  you  happen  to  pay  Olaf  Johnson 

more  than  he  has  coming? 

A.  There  is  more  coming  that  isn't  on  that. 

Q.  I  don't  know,  it  is  all  your  statement  shows. 
A.  That  is  what  I  have  written  on  there,  but  you 

will  find — 

Q.  Oh,  he  claims  $218? 

A.  When  I  looked  over  the  list,  it  isn't  correct,  I 

guess. 
Q.  But  the  receiver  was  willing  to  allow  him 

$18.90;  you  knew  the  receiver  was  wiUing  to  pay 
him  $18.90?        A.  No. 

Q;.  How  did  you  get  that  figure? 

A.  I  have  got  a  slip  he  brought  in  from  his  law- 

yer, Mr.  McCain. 

Q.  You  haven't  advanced  over  forty  per  cent  of 
any  of  them? 
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A.  I  wasn't  intending  to  loan  more. 
Q.  But  before  you  knew  the  company  shut  down 

you  advanced  ninety-five  per  cent  %        A.  Yes. 

Q.  On  the  Carlson  claim  you  say  you  paid  noth- 

ing *? 
A.  No,  except  the  filing  fee  of  $2.90. 

Q.  On  the  Pettisch  claim  you  paid  $150;  on  the 

Butler  claim  you  paid  $210;  and  how  much  did  you 

pay  on  Arthur  Johnson's  claim? 
A.  I  think  it  was  four  hundred  dollars,  four 

twenty-one,  that  is  right. 

Mr.  RODEN.— I  think  that  is  all.     [300] 

Cross-examination. 

(By  Mr.  GRIGSBY.) 

Q.  Mr.  Cole,  when  you  advanced  money,  did  you 
consider  you  were  loaning  it  % 

A.  Yes,  I  considered  it  as  a  loan. 

Q;.  And  you  expected  to  pay  yourself  when  you 

collected  the  money  from  the  company? 
A.  Yes,  sir. 

'Mr.  GRIGSBY.— That  is  all. 

(Witness  excused.) 

Mr.  RODEN.— It  seems  to  me  the  claims  of  But- 
ler, and  Pettisch  and  Arthur  Johnson  were  abso- 

lutely bought  by  Mr.  Cole,  by  filing  of  the  lien.  I 
think  it  is  the  only  conclusion  one  can  come  to  from 

his  testimony  and  conduct.  It  is  difficult,  of  course, 
for  him  to  prove  our  case,  or  prove  our  case  by  his 
testimony,  but  it  is  the  only  means  we  have  of 
proving  it,  and  I  think  Mr.  Cole  shows  in  his  con- 
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duct,  particularly  because  the  moment  lie  knew  the 

company  closed  down  he  ceased  buying. 

The  COURT.— I  will  take  it  up  with  the  other 
claims. 

Mr.  GRIGSBY.— Of  course  it  is  natural  for  Mr. 

Cole,  after  the  company  failed,  not  to  advance  any 

very  substantial  amount  on  anybody's  claim.  Be- 
fore they  failed  he  had  a  right  to  loan  any  money 

he  saw  fit ;  and  he  did  right  if  he  knew  if  an  assign- 
ment of  a  claim  would  bar  him  from  enforcing  a 

lien  to  make  it  in  the  form  of  a  loan.  He  had  a 

right  to  all  the  security  he  could  get.  If  a  man 

came  in  with  a  claim  he  had  a  right  to  say,  "I'll 

not  loan,  [301]  but  I  will  buy  it."  If  he  takes 
it  as  security  he  has  a  right  to  loan  ninety-five  per 
cent  or  one  hundred  per  cent.  He  can  do  it  as  a 

matter  of  accommodation  and  protect  himself  with 

all  the  security  possible.  Perhaps  the  transaction 

was  a  loan  at  the  time,  and  he  had  a  right  to  have 

it  that  way,  even  if  he  knew — I  know  when  Mr.  Cole 

came  to  me  it  was  on  the  proposition  that  he  ad- 
vanced this  money. 

The  COURT.— I  will  take  it  up  with  the  other 
matters. 

(Thereupon  Court  adjourned  until  the  following 

day  at  10  o'clock  A.  M.) 

February  17,  1928,  10  o'clock  A.  M. 
Court  reconvened  as  per  adjournment  with  all 

parties  in  the  case  present.  The  Court  rendered  his 

decree  in  the  above  case,  which  will  be  found  in 

Clerk's  transcript;  after  which  the  following  oc- curred : 
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Mr.  GRIGSBY. — Will  your  Honor  mention  the 
claims  I  represent  that  you  would  allow,  Carlson, 

Smith,  George  Smith,  you  mentioned  George  Smith. 

The  COURT.— And  Carlson ;  and  Charles  Smith, 

yes.  You  will  be  allowed  $100  attorney's  fee  for 
foreclosure. 

Mr.  ZIEGLER. — In  the  findings,  as  I  understand 
it,  the  attorney  for  the  receiver  is  to  draw  up  the 

findings  that  the  Court  adopts  in  connection  with 

the  foreclosure  of  Fairbanks-Morse. 

The  COURT. — I  want  the  findings  of  fact. 

Mr.  ZIEGLER. — And  I  will  present  my  proposed 
findings  and  conclusions.  Of  course  Mr.  Roden  will 

present  the  actual  findings  to  be  found  by  the  Court. 

I  wonder  if  a  finding  could  be  made  there  as  to  the 

value  of  the  engines,  otherwise  nothing  could  be 

gained  on  appeal. 

The  COURT.— I  thought  the  value  is  over  $2,000. 
[302] 

Mr.  ZIEGLER.— I  think,  then,  a  proper  finding 
would  be  the  price  or  bid  offered  at  the  sale. 

The  COURT.— You  can  find  them  over  $1,000, 
and  that  would  give  it  to  you. 

I  will  state  in  this  case  that  the  evidence  sub- 

mitted in  some  of  the  cases  was  very  unsatisfactory, 
also  the  books  of  the  company  are  very  unsatis- 

factory. I  ran  through  the  books  yesterday  after- 
noon, and  it  appears  some  of  the  books  are  missing, 

some  of  the  statements  are  missing,  and  it  is  an 
almost  impossible  thing  to  arrive  at  any  exact  judg- 

ment of  the  amount  due.  You  will  prepare  those 
papers. 
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Mr.  RODEN. — Yes,  your  Honor. 

The  COURT. — Mention  specifically  the  amount 

allowed,  making  a  general  finding  as  to  the  liens, 
then  mention  specifically  each  lien  and  the  amount 
allowed. 

Mr.  HOLZHEIMER.— Does  the  Ketchikan  Mer- 

cantile Company  get  its  costs  in  the  original  suit  ? 

The  COURT. — No;  they  may  take  judgment  for 
the  full  amount. 

(Hearing  closed.)     [303] 

In  the  District  Court  for  the  Territory  of  Alaska, 

Division  Number  One,  at  Juneau. 

United  States  of  America, 

Territory  of  Alaska, — ss. 
I,  John  H.  Newman,  the  official  court  reporter, 

who  reported  the  proceedings  and  testimony  in  the 

trial  of  the  causes  above  entitled,  hereby  certify 

that  the  foregoing  is  a  full,  true  and  correct  tran- 

script of  all  the  proceedings  and  testimony — except 

depositions — both  oral  and  documentary,  offered 
and  admitted  in  the  trial  of  the  foregoing  actions, 

which  I  was  directed  by  the  attorney  for  appellant 

to  prepare;  and  also  of  all  exceptions  taken  and 

noted  included  in  the  part  I  was  requested  to  pre- 
pare; and  I  now  certify  the  foregoing  consisting  of 

180  pages,  to  be  such  transcript. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 

signed  my  name  at  Juneau,  Alaska,  this  25th  day 

of  September,  1928. 
JOHN  H.  NEWMAN, 

U.  S.  Court  Reporter.     [304] 
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CERTIFICATE  OF  JUDGE  TO  BILL  OF 

EXCEPTIONS. 

United  States  of  America, 

Territory  of  Alaska, 

Division  Number  One, — ss. 

THIS  IS  TO  CERTIFY  that  the  foregoing 

pages,  1  to  183,  inclusive,  is  a  true,  complete  and 

properly  prepared  statement  of  all  the  proceedings 

and  testimony  which  the  reporter  was  directed  by 

the  attorney  for  appellant  to  prepare,  with  the  ex- 
ception of  the  depositions,  introduced  upon  the  trial 

of  said  causes  on  the  hearings  of  the  merits  in  the 

above-entitled  court  at  Ketchikan,  Alaska,  on  Au- 
gust 12th,  13th  and  15th,  1921,  and  February  9th, 

11th,  16th,  and  17th,  1928,  together  with  all  objec- 
tions and  exceptions  made  and  taken  to  the  admis- 

sion or  exclusion  of  evidence  and  all  motions  and 

rulings  by  the  Court  thereon  made  upon  said  trial 

included  in  that  part  requested  by  attorney  for  ap- 
pellant. 

I  also  certify  that  the  term  of  court  at  which  the 

decree  was  entered  in  said  proceedings  had  not  ex- 

pired when  Judge  Thos.  M.  Reed,  presiding  Judge 
thereof,  died;  that  said  Judge  Reed  died  within  ten 

days  from  the  date  of  signing  said  decree,  and  that 

the  first  term  of  court  to  convene  at  Ketchikan, 

Alaska,  since  his  death  convened  on  November  16th, 

1928;  that  the  said  bill  of  exceptions  was  duly  pre- 
sented and  filed  within  the  time  allowed  by  law  and 

the  rules  of  this  court,  and  within  the  extension  of 
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time  allowed  by  this  court  and  the  Ninth  Circuit 

Court  of  Appeals. 

WHEREFORE  said  bill  of  exceptions  being  true 

and  correct,  I  do  now,  within  the  time  allowed  by 

law  and  the  rules  of  this  court,  allow  and  settle 

same,  and  order  it  to  be  filed  and  to  become  a  part  of 
the  records  of  this  cause. 

Dated  at  Ketchikan,  Alaska,  November  26th, 
1928. 

E.  COKE  HILL, 
Judge. 

Copy  of  bill  of  exceptions  received  and  service 

admitted  Nov.  26,  1928. 

DUOOAN   &  McCAIN, 

By  H.  O.  McCAIN, 

Attorney  for  H.  B.  Lampman. 
W.  A.  PRIES, 

Receiver  for  Alaska  Palladium  Co.     [305] 

WM.  A.  HOLZHEIMER, 

Attorney  for  Ketchikan  Mercantile  Com- 

pany, a  Corporation. 
GEORGE  B.  GRIGSBY, 

Attorney  for  Chas.  A.  Smith  et  al. 
LESTER  O.  GORE, 

Attorney  for  J.  R.  Heckman  &  Co.,  and 

J.  R.  Heckman,  Receiver. 

Filed  Nov.  26,  1928.     [306] 
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[Title  of  Court  and  Cause— No.  1016-KA.] 

ORDER  EXTENDING  TIME  WITHIN  WHICH 

TO  FILE  BILL  OF  EXCEPTIONS  AND 

RECORD  AND  TRANSCRIPT  ON  AP- 
PEAL. 

Upon  application  of  A.  H.  Ziegler,  attorney  for 

appellant,  from  which  it  apjjears  that  the  above- 

entitled  cause  is  pending  at  Ketchikan  in  this  Divi- 
sion, and  that  the  records  and  files  are  at  Ketchikan, 

and  that  counsel  in  said  cause  all  reside  at  Ketchi- 

kan, and  that  a  term  of  court  will  convene  at  Ket- 
chikan in  the  early  part  of  November  of  this  year, 

and  that  appellant  should  be  allowed  45  days  from 

October  22d  within  which  to  file  bill  of  exceptions 

and  to  lodge  records  on  appeal, — 
IT  IS  THEREFORE  ORDERED  that  appellant 

be  and  it  is  hereby  allowed  45  days  from  October 

22d  within  which  to  file  and  settle  bill  of  excep- 

tions and  to  lodge  the  record  on  appeal  in  the  Ap- 
pellate Court. 

Done  in  open  court  this  22d  day  of  October,  1928. 
E.  COKE  HILL, 

Judge. 

Filed  Oct.  22,  1928. 

Entered  Court  Journal  No.  4,  page  402.     [307] 
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[Title  of  Court  and  Cause— No.  964-KA.] 

ORDER  EXTENDING  TIME  TO  AND  IN- 

CLUDING DECEMBER  30, 1928,  TO  LODGE 

RECORD  AND  TRANSCRIPT  ON  AP- 
PEAL. 

Fairbanks-Morse  &  Company,  a  corporation,  ap- 
pelant, having  on  this  date  filed  its  bill  of  exceptions 

and  the  record  on  appeal  in  the  above  cause,  and 

the  said  bill  of  exceptions  having  been  duly  allowed 

by  this  Court,  and  now,  it  appearing  to  the  Court 

that  the  time  for  lodging  the  record  on  appeal  in 

the  Circuit  Court  of  Appeals  will  expire  on  De- 
cember 5th,  1928,  and  that  it  is  necessary  that 

twenty-five  (25)  days  additional  should  be  allowed 
for  the  Clerk  of  the  above  court  to  prepare  the 

record  and  to  forward  same  to  the  Circuit  Court, — 

NOW,  THEREFORE,  IT  IS  HEREBY  OR- 
DERED that  appellant  be  and  hereby  is  allowed 

twenty-five  days  from  December  5th,  1928,  or  until 
the  30th  day  of  December,  1928,  within  which  to 

have  transmitted  and  lodged  in  the  Circuit  Court  of 

Appeals  the  record  and  transcript  in  the  above- 
entitled  cause. 

Done  in  open  court  this  26th  day  of  November, 
1928. 

E.  COKE  HILL, 

District  Judge. 

Filed  Nov.  26,  1928. 

Entered  Court  Journal  No.  4,  page  113.     [309] 
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In  the  District  Court  for  the  District  of  Alaska, 

Division  No.  1,  at  Ketchikan. 

CERTIFICATE  OF  CLERK  U.   S.  DISTRICT 

COURT  TO  TRANSCRIPT  OF  RECORD. 

United  States  of  America, 

District  of  Alaska, 

Division  No,  1, — ss. 
I,  John  H.  Dunn,  Clerk  of  the  District  Court  for 

the  District  of  Alaska,  Division  No.  1,  hereby  iier- 
tify  that  the  foregoing  and  hereto  attached  312 

pages  of  typewritten  matter,  numbered  from  1  to 

312,  both  inclusive,  constitute  a  full,  true,  and  com- 

plete copy,  and  the  whole  thereof,  of  the  record,  as 
per  praecipe  of  appellant,  on  file  herein  and  made 

a  part  hereof,  in  the  cause  wherein  Fairbanks- 
Morse  &  Company,  a  corporation,  is  plaintiff:  and 

appellant,  and  Alaska  Palladium  Company,  a  cor- 
poration, J.  E.  Chilberg,  W.  A.  Pries,  Receiver, 

Platinum  Palladium  Producing  Company,  a  cor- 

poration, J.  R.  Heckman,  Receiver,  Alaska  Trans- 

port Company,  a  corporation,  and  Harry  B.  Lamp- 

man,  and  Seattle  Title  Trust  Company,  a  corpora- 
tion, and  Charles  A.  Smith,  P.  G.  Shanstrom, 

D.  J.  Butler,  J.  M.  Carlson,  George  Smith, 
Andrew  Johnson  and  Chris  Petich  are  defendants 

and  appellees,  Nos.  964^KA.  and  1016-KA.  as 
the  same  appears  of  record  and  on  file  in  my  office, 

and  that  said  record  is  by  virtue  of  a  petition  for 

appeal  and  citation  issued  in  this  cause  and  the 
return  thereof  in  accordance  therewith. 
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I  do  further  certify  that  this  transcript  was  pre- 

pared by  me  in  my  office,  and  that  the  cost  of  prep- 
aration, examination  and  certificate,  amounting 

to  one  hundred  thirty-seven  dollars  and  twenty- 

five  cents,  has  been  paid  to  me  by  counsel  for  appel- 
lant. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 

my  hand  and  the  seal  of  the  above-entitled  court 
this  12th  day  of  December,  1928. 

[Seal]  JOHN  H.  DUNN, 
Clerk. 

[Endorsed] :  No.  5550.  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Fair- 

banks-Morse &  Company,  a  Corporation,  Appellant, 
vs.  Alaska  Palladium  Company,  a  Corporation,  J. 

E.  Chilberg,  W.  A.  Pries,  Receiver,  Platinum  Palla- 
dium Producing  Co.,  a  Corporation,  J.  R.  Heckman, 

Receiver,  Alaska  Transport  Co.,  a  Corporation,  and 

Harry  B.  Lampman,  and  Seattle  Title  Trust  Com- 
pany, a  Corporation,  and  Charles  A.  Smith,  P.  Gr. 

Shanstrom,  D.  J.  Butler,  J.  M.  Carlson,  George 

Smith,  Andrew  Johnson  and  Chris  Petich,  Appel- 
lees. Transcript  of  Record.  Upon  Appeal  from 

the  United  States  District  Court  for  the  Territory 
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No.  5550 

IN   THE 

United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

Fairbanks-Moese  &  Company,  a  Corporation, 
Appellant, 

vs. 

Alaska  Palladium  Company,  a  Corporation, 
J.  E.  Chilberg,  W.  a.  Pries,  Receiver, 
Platinum  Palladium  Producing  Co.,  a 
Corporation,  J.  R.  Heckman,  Receiver, 
Alaska  Transport  Co.,  a  Corporation,  and 
Harry  B.  Lampman,  and  Seattle  Title 
Trust  Company,  a  Corporation,  and 
Charles  A.  Smith,  P.  G.  Shanstrom,  D.  J. 
Butler,  J.  M.  Carlson,  George  Smith, 
Andrew  Johnson  and  Chris  Petich, 

Appellees. 

APPELLANT'S  OPENING  BRIEF. 

STATEMENT. 

This  appeal  presents  a  contest  l)etween  a  mortgagee 

and  certain  miners-lien  claimants  for  priority  of  right 
to  the  proceeds  of  a  sale  of  the  encmnbered  property. 



The  Fairbanks  Morse  and  Companv  (appellaBt; 

was  the  moitgagee  in  two  certain  mortgages  of  mining 

machiner\'  (Diesel  Engines;  duly  executed  in  June. 
1926  and  duly  recorded  in  June,  1926  in  the  records 

of  Ketchikan  Precinct,  Alaska,  in  which  Precinct 

said  machiDer}"  was  situated ;  said  machinery  was  then 

and  there  the  property  of  the  Alaska  Palladium  Com- 

pany, mortgagor  in  said  mortgage  and  one  of  the 

appellees  herein,  and  was  on  and  was  being  used  in 

the  exploitation  of  certain  mining  claims  situated  in 

said  Precinct.  The  mortgages  were  given  to  secure 

the  pa\-ment  of  two  certain  promissoiy  notes  for 
$8400  and  $6000,  respectively,  which  had  been  made  by 

the  said  mortgagor  to  the  said  mortgagee.  Default 

having  been  made  in  the  payment  of  said  notes,  said 

mortgagee  commenced  suit  in  the  U.  S.  District  Court 
for  Alaska  at  Ketchikan  for  the  foreclosure  of  said 

mortgages. 

Said  suit  was  No.  1016  K.  A.  and  the  complaint 

therein  was  filed  on  Februaiy  21,  1927;  the  defend- 

ants therein  were  the  said  mortgagor,  Alaska  Pallad- 

ium Company,  Heniy  B.  Lampman  (and  others — 

merely  nominal  j^artiesj.  Lamijman  was  made  a 

I^arty  for  the  reason  that 

a*  *  *  he,  as  assignee  of  ceilain  laborers,  em- 

ployees of  the  defendant  Alaska  Palladium  Com- 

pany, a  cor7>oration,  ha^  filed  a  suit  in  the  Dis- 
tinct Court  foj-  the  District  of  Alaska,  Division 

No.  One  at  Ketchikan  seeking  to  foreclose  miners 

liens  upon  the  property  of  defendant,  including 



the  property  described  in  the  niortgage  herein- 

before set  forth.'' 
(Par.  IX  of  Complaint;  P.  R.  p.  19.) 

The  Answer  of  Lanipnian  to  said  Comphiint  was 

filed  on  July  2,  1927  and  therein  he  alleged,  infer  alia, 

That  the  Alaska  Palladium  Company  ceased 

mininy  operations  on  Octoher  6\  1926  and  that  at 

that  time  it  was  indebted  to  a  large  number  of 

miners  in  an  amount  in  excess  of  $20,000  for 

work  done  in  the  mining  of  said  claims,  and  that 

after  said  6th  day  of  October,  1926  and  ivithin 

the  time  allowed  hy  laic  many  of  said  persons 

so  performing  work  filed  lien  claims,  and  that 

thereafter  66  of  said  lien  claims  w^ere  assigned 
to  him,  and  that  thereafter  and  within  the  time 

alio IV ed  hy  laiv,  said  assignee  commenced  an  ac- 

tion in  this  court  for  the  foreclosure  of  said  liens, 
which  said  action  is  entitled 

Henry  B.  Lampman,  Plaintiff 
vs. 

Alaska  Palladium  Company, 

a  corporation. 

W.  A.  Pries,  Receiver 

J.  E.  Chilberg 

Platinum  Producing  Company 

a  corporation. 

J.  R.   lleckman,  Receiver 

Alaska  Transport  C'ompany 
a  corporation. 

Seattle  Title  Trust  (V)mpany 

a  corporation. 
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and  is  numbered  1013  K.  A.  upon  the  docket  of 
this  court. 

(Pars.  3,  4  and  5  of  Answer  on  P.  R.  pp.  345, 

6,  Italics  ours.) 

Consolidation  of  Actions: 

Sale  of  the  Encumbered  Property. 

The  above  numbered  suits  (viz.:  No.  1016  K.  A., 

the  mortgage  foreclosure  suit,  and  No.  1013  K.  A., 

the  lien  foreclosure  suit)  together  with  some  other 

suits  not  important  here  to  be  enumerated,  were  con- 
solidated for  trial  and  tried  together,  by  consent  of 

all  parties. 

Afterwards,  and  before  conclusion  of  the  trial  by 

consent  of  all  parties,  the  court  ordered  the  Receiver 

of  the  Alaska  Palladium  Compan}^  to  sell  the  mining 

claims  and  machinery  (including  the  mortgaged  Diesel 

engines)  :  the  Diesel  engines  to  be  sold  separately,  and 

the  proceeds  of  the  sale  of  the  entire  mining  prop- 

erty to  be  held  by  the  Receiver  to  await  final  adjudi- 
cation as  to  priority.  The  Diesel  engines  sold  for 

$4500  and  the  remainder  of  the  mining  property  for, 

$11,500.  The  net  balance  in  the  hands  of  the  Receiver 

was  found  to  be  $9819.36 — an  amount  insufficient  to 

liquidate  the  mortgages  and  the  lien  claims. 

Findings  and  Decree. 

The  court  found: 

(I)    That  tlic  mortgages  were  duly  executed  and 
for  a  bona  fide  indebtedness  and  were  dulv 



recorded  as  in  the  complaint  set  forth;  that 

the  mortgages  were  valid  encumbrances;  that 

default  had  been  made;  that  the  mortgagee 

was  entitled  to  judgment  and  to  decree  of 

foreclosure  as  prayed  for  in  the  complaint. 

(Findings  Nos.  7  to  15  inch;  P.  R.  63  to  71 

inch;  conclusion  No.  1;  P.  R.  p.  82.) 

(II)  That  the  lien  claims  were  valid  in  the  amounts 

named  in  the  findings. 

(Findings  No.  22,  23,  P.  R.  pp.  75  to  78 
incl.) 

(III)  That  the  mortgagee  was  not  a  party  to  the 

suit  which  had  been  brought  to  foreclose  the 

liens  (to-wit  No.  1013  K.  A.)  (Finding  No. 
16  P.  R.  p.  71)  and  concluded  that  the  liens 

were  prior  in  right  to  the  mortgage. 

(Conclusion   Nos.    1   and   3;    P.    R.   pp. 
82,  3.) 

And  the  decree 

awarded  priority  to  the  lien  claimants  and 

directed  the  Receiver  to  pay  to  said  lien 

claimants  or  their  attorneys  the  entire  sum 

remaining  in  his  hands. 

(Decree  P.  R.  pp.  87  to  91  incl.) 

Sole  Question  Involved  Here. 

How  the  Question  was  Raised. 

Waiver  of  Certain  Assignments  of  Error. 

This   appeal  is  from   all   that   ])arl   oi'  the   decree 
which  awards  to  the  lien  claimants  priority  as  to  the 



$4500  received  from  the  sale  of  the  mortgage  Diesel 

engines  (Petition  for  Appeal,  P.  R.  p.  105). 

That  the  miners'  liens  were  valid  in  their  inception 
and  for  the  amounts  found  by  the  court  will  not  be 

gainsaid  here;  but  appellant's  contention  is  that,  as 
against  it  (the  mortgagee),  the  liens  ceased  to  bind 

the  mortgaged  property,  for  the  reason  that  no  suit 

to  which  the  mortgagee  was  a  party  had  been  begun 

to  foreclose  the  liens  within  the  time  required  by  sta- 
tute or  at  all;  the  lien  claimants  seem  to  admit  the 

premises,  but  they  controvert  the  conclusion  con- 
tended for. 

The  point  was  raised  and  insisted  upon  by  (I)  Ar- 

gument at  the  hearing— P.  R.  pp.  276,  7;  295,  6;  (II) 

Request  of  Appellant  for  certain  Findings,  Conclu- 

sions and  Decree — P.  R.  pp.  92, 103  (III)  Assignments 
of  Error  Nos.  IV,  V,  VI,  XX,  XXI,  XXII,  XXV, 

XXVI,  XXVII,  XXVIII  All  other  Assignments  of 
Error  are  waived. 

ARGUMENT  AND  AUTHORITIES. 

The  miners'  liens,  being  purely  creatures  of  statute, 
must  find  in  the  statute  a  warrant  for  their  original 

validity  and  for  their  continued  existence;  else  they 
have  no  existence. 

The  Alaska  Miners'  Lien  Statute,  after  providing 
for  the  filing  for  record  of  the  lien  witliin  thirty  days 
after  the  cessation  of  the  work  for  which  the  lien 

is  claimed,  contains  the  following  provision: 



Section  8:  N'o  lien  provided  for  by  this  Act  shall 
hind  any  mining  claim  or  other  property  for  a 

longer  period  than  six  months  after  the  same 
shall  have  been  filed  for  record  unless  suit  shall 

be  brought  before  the  proper  court  within  that 

time  to  enforce  the  same,  or  etc. 

Section  9 :     "'^     *     * 

Section  10:  In  all  actions  to  enforce  any  lien  cre- 

ated by  this  Act,  all  persons  personally  liable  and 

all  persons  interested  in  the  matter  in  controversy 

or  the  property  sought  to  be  charged  with  the  lien 

may  be  made  parties,  and  such  as  are  not  made 

parties  shall  not  be  bound  by  the  proceedings. 

(Alaska  Session  Laws  1915,  pp.  35,  6.  Italics 
ours.) 

The  requirement  of  the  statute  that  suit  must  be 

brought  within  six  months  after  the  filing  of  the  lien 

for  record  is  no  mere  Statute  of  Limitations — to  be 

waived  by  not  being  pleaded;  on  the  contrary,  said 

requirement  enters  into  and  is  a  part  of  the  right  of 

lien  and  without  such  suit  the  lien,  if  it  ever  existed, 

is  ipso  facto  dead — is  no  lien  at  all;  "No  lien  shall 

bind  unless  such  suit  be  brought"  are  the  words  of 
the  statute. 

And,  too,  said  requirement  is  a  requirement  that 

the  suit  shall  be  against  the  person  or  j)ersons  against 

whose  interests  the  lien  is  asserted  (in  this  case,  the 

mortgagee). 
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For  this  construction  of  the  statute  appellant  relies 

upon  adjudications  of  this  court,  viz.: 

Continental  C.  T.  and  S.  Bank  v.  P.  C.  Pipe 

Co.,  222  Fed.  781  (1915). 

There  this  court  had  occasion  to  construe  the  Idaho 

Lien  statute,  the  language  of  which — as  to  the  bring- 

ing of  the  suit  and  as  to  the  continuance  of  the  lien, — 
is  substantially  identical  with  the  language  of  Section 

8  of  the  Alaska  statute   (supra).     This  court  held: 

(J)  That  "unless  suit  is  brought  within  the  time 

limited,  the  lien  itself  ceases  to  exist"  (sjdla- 
bus  1)  and 

(II)  That  the  suit  must  be  "against  all  whose 
rights,  estates  or  interests  are  claimed  to  be 

adverse  and  subordinate;  otherwise  they  are 

not  affected  by  it  and  as  to  them  the  lien 

'  ceases  to  be  effective  after  the  expiration  of 

the  six  months  period"  (syllabus  2). 

And  in  the  case  of  D.  W.  Stanrod  &  Co.  v.  Utah 

Imp.  Vehicle  Co.,  223  Fed.  517  this  court  adhered  to 

its  ruling  in  the  Continental  case  (supra). 

These  cases  were  appeals  from  decrees  of  the  U.  S. 

District  Court  of  Idaho,  and  the  views  of  Judge 

Dietrich  were  sustained;  in  Vtak  Imp.  Co.  v.  Botv- 

man,  209  Fed.  91:2  those  views  are  set  out  and  elabo- 
rately discussed  and  authorities  cited. 

The  application  is  apparent:  In  the  case  at  bar  the 

work  ceased  on  October  6,  1926  (Answer  of  Lampman, 

par.  3,  P.  R.  34;  Finding  No.  23  P.  R.  78)  and,  in 



order  to  have  a  valid  ince])fioii  the  lien  ckiims  must 

have  been  filed  for  record  within  30  days  thereafter, 

i.  e.,  on  or  before  November  7,  1926,  but  in  order  to 

have  any  binding  force  or  effect  after  six  months  from 

November  6,  1926  (i.  e.,  after  May  8,  1927)  a  suit  must 

have  been  begun  before  May  8,  1927,  to  foreclose  said 
liens. 

The  claims  were  filed  for  record  within  the  30  days 

but  no  suit  was  ever  begun  against  the  mortgagee,  and 

as  to  it  (under  the  Statute  and  authorities  cited)  the 

liens  ceased  to  exist  on  May  8,  1927.  It  is  true  that 

a  suit  (1013  K.  A.)  seeking  to  foreclose  the  liens  was 

begun  before  May  8,  1927,  but  the  mortgagee  was  not 

a  party  thereto.  The  burden  was  upon  the  lien  claim- 
ants to  allege  and  prove  that  they  had,  within  the 

time  allowed  by  lawj  begun  a  suit  against  Fairbanks 

Moj:*se  and  Company  (mortgagees)  to  foreclose  the 
liens;  and  they  have  neither  alleged  nor  proven  that; 

on  the  contrary,  they  allege  and  prove  and  the  court 

found,  that  the  mortgagee  was  not  a  party  to  the  suit 

which  they  brought  to  foreclose  the  liens. 

Contention  of  Appellee  Lampman. 

At  the  hearing  of  the  lower  court  it  was  the  contention 

of  the  counsel  for  the  lien  claimant  tliat,  as  the  mort- 

gagee had  made  the  lien  claimant  a  ]3arty  to  the  mort- 
gage foreclosure  suit  (1016  K.  A.)  and  had  consented 

to  a  consolidation  of  the  two  suits  (1016  K.  A.  and 

1013  K.  A.)  the  effect  is  the  same  as  if  the  mortgagee 

had  been  made  a  party  to  (lie  lien  foreclosure  suit 

(P.  Iv.    283 — middle— Mr.    Duggan)    and    the    lower 
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court  also  seemed  to  entertain  that  view.    (Finding 

No.  16,  P.  R.  p.  71,  Conclusions  1  &  3,  P.  R.  p.  82). 

Answer. 

It  is  difficult  to  see  how  such  a  position  can  be  main- 
tained. The  allegation  of  par.  IX  of  the  complaint 

in  the  mortgage  foreclosure  suit  (P.  R.  p.  19)  that 

Lampman,  the  lien  claimant,  ''has  filed  a  suit  *  *  * 

seeking  to  foreclose  the  liens"  is  simply  a  specific  alle- 
gation of  the  claim  of  an  adverse  interest;  and  he 

(Lampman)  was  made  a  part}^  to  the  mortgage  fore- 
closure suit  in  order  to  shut  out  his  interest,  if  any 

he  had.  Lampman 's  Answer  in  the  mortgage  fore- 
closure suit  is  not,  in  any  sense  of  the  word,  a  Cross 

Complaint  to  enforce  the  liens;  and  even  if  it  could  be 

considered  as  a  Cross  Complaint  for  said  purpose,  it 

would  be  ineffective ;  for  it  was  not  filed  or  served  un- 

til July  2,  1927  and  at  that  date  the  liens  were  dead — 
had  ceased  to  bind — so  far  as  the  mortgagee  was  con- 

cerned.   Boylan  v.  Cameron,  186  111.  App.  432-439. 

In  that  Answer  he  affirmatively  alleges  that  the 

suit  upon  which  he  relies  is  not  such  suit  as  the  statute 

contemplates;  for  he  gives  the  names  of  the  parties 

to  that  suit  and  the  name  of  the  mortgagee  is  not 

one  of  the  names  he  gives.  The  Reply  in  the  mort- 

gage foreclosure  suit  admits  the  bringing  by  Lamp- 
man  of  the  suit  mentioned  by  him  in  his  Answer,  and 

at  the  hearing  the  point  is  repeatedly  insisted  upon 

by  the  mortgagee  that  such  suit  is  not  the  suit  con- 
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templated  by   the   statute   and   that   as   against   him 

(mortgagee)  the  liens  have  ceased  to  bind  the  property. 

And  as  to  the  effect  of  consent  to  the  consolidation 

of  the  two  causes  1016  K.  A.  and  1013  K.  A.);  it  is 

sufficient  to  say  that  that  was  a  consent  to  a  consoli- 
dation for  purpose  of  the  trial  only  and  in  the  interest 

of  expedition  and  convenience;  certainly  no  rights 

were  waived  or  lost  thereby. 

The  Case  of  Lien  Claimants 

not  represented  by  Lampman. 

Charles  A.  Smith  and  J.  M.  Carlson  did  not  assign 

their  claims  to  Lampman.  As  to  them,  however,  the 

court  made  findings  the  same,  (mutatis  mutandis)  as 

it  made  in  Lampman 's  case — viz:  that  they  did  not 
make  the  mortgagee  a  party  to  any  suit  to  foreclose 

their  liens  (Finding  No.  17  P.  R.  p.  71);  and  what 

has  been  said  as  to  the  non-bindingness  of  Lampmans 

liens  and  as  to  the  error  in  the  decree  as  to  him,  ap- 
plies with  like  force  to  their  liens  and  to  the  error 

as  them. 

CONCLUSION. 

We  think  it  is  apparent  that  the  decree  is  not  sup- 

ported by  the  Findings,  and  that  the  Findings  necessi- 
tate that  the  decree  should  be  so  modified  as  to  award 

to  the  Appellant  priority  of  right  to  the  $4500  re- 

ecixod  I'loni  sale  ul'  Ihe  uioi'lgaged  |)i*operty  (Diesel 
engines)  and  that  the  Receiver  should  ])e  decreed  to 
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pay  to  Appellant  said  sum  of  $4500  together  with  in- 

terest and  the  costs  of  Appeal ;  and  Appellant  so  praj^s. 

Respectfully  submitted, 

A.  H.   ZlEGLER, 
Ketchikan,  Alaska, 

Attorney  for  Appellant. 
Robert  W.  Jennings, 

Mills  Building,   San  Franci-co, 

Of  Counsel. 

Dated  February  15,  1929. 
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ceiver, Alaska  Transport  Co.,  a  Corpora- 
tion, and  Harry  B.  Lampman,  and  Seat- 
tle Trust  Company,  a  Corporation,  and 

Charles  A.  Smitha  P.  G.  Shanstrom,  D. 
J.  Butler,  J.  M.  Carlson,  George  Smith, 
Andrew  Johnson  and  Chris  Petich, 

   Appellees. 

RESPONDENT'S  ANSWERING  BRIEF 

STATEMENT 

The  various  actions  herein  are  involved  in  the  fore- 

closure of  labor  lien^  of  Harry  B.  Lampman,  for  him- 
self and  55  others,  Charles  A.  Smith,  P.  G.  Shanstrom, 

D.  J.  Butler,  J.  M.  Carlson,  George  Smith,  Andrew 

Johnson  and  Chris  Petich,  performed  for  the  Alaska 

Palladium  Company  which  was  operating  a  mine  at 
Salt  Chuck,  Kasaan  Bay,  First  Division  of  Alaska. 



The  lien  claimants,  some  63  or  64  in  number,  filed  and 

perfected  their  claims  of  lien  in  accordance  with  law 
and  the  same  were  duly  recorded.  The  testimony  of 

0.  Berg  (p.  162  Transcript),  0.  Johnson  (p.  176 

Transcript)  and  others,  shows  that  the  company 
ceased  operations  on  October  6,  1926,  which  was  the 

last  day  of  work  for  practically  all  lien  claimants. 

Thereafter  the  lien  claimants  brought  action  to  fore- 

close the  liens,  in  due  time,  in  two  groups,  56  repre- 

sented by  Harry  B.  Lampman  in  one  group,  the  re- 
mainder separately.  The  record  does  not  disclose  the 

exact  time  of  the  filing  of  lien  claimants'  suits,  but 
it  was  before  February  21st,  1927,  the  date  of  filing 

appellant's  suit,  as  admitteed  in  Appellant's  Brief  on 
page  9,  by  the  statement: 

''It  is  true  a  suit,  1013  K.  A.,  seeking  to  fore- 
close the  liens  was  begun  before  May  8,  1927,  but 

the  mortgagee  was  not  a  party  thereto." 

Thereafter  and  on  February  21st,  1927,  and  long 

before  the  expiration  of  the  time  within  which  action 

might  have  been  brought  against  appellant  herein,  the 

appellant  begun  an  action  to  foreclose  the  mortgage 
upon  the  engines  herein  involved,  and  as  the  title 

herein  shows,  joined  all  the  lien  claimants  (56  in 

number)  represented  by  Harry  B.  Lampman  as 

assignee,  as  shown  at  pages  76  to  78  of  the  Transcript. 

And  in  paragraph  10  (p.  28  Transcript)  of  Appel- 

lant's Complaint,  he  alleges  as  follows: 

"That  the  defendant  Harry  B.  Lampman,  as 
assignee  of  certain  laborers,  employees  of  defend- 



ant  Alaska  Palladium  Company,  a  corporation, 
has  filed  a  suit  in  the  District  Court  for  the  Dis- 

trict of  Alaska,  Division  No.  1,  at  Ketchikan, 

seeking  to  foreclose  miner's  liens  upon  the  prop- 
erty of  defendant  (sic)  including  the  property 

described  in  the  mortgage  hereinbefore  set  forth.'' 

Undoubtedly  the  use  of  the  word  ''defendant"  last 
above  is  a  typographical  error  and  means  plaintiff. 

In  his  Prayer,  paragraph  3,  page  29,  Transcript, 

appellant  prays: 

''That  the  defendants  and  each  of  them  be  de- 
barred of  any  and  all  interest,  claim  or  title  in 

and  to  the  property  described  in  said  mort- 

gages, etc." 

This  complaint  joining  the  lien  claimants  was,  as 

hereinbefore  stated,  filed  February  21st,  1927,  but 
little  over  four  months  from  the  time  of  the  close  of 

the  work,  October  6,  1926,  and  after  the  filing  and 

recording  of  the  liens  and  the  bringing  of  action  by 
the  lien  claimants  thereon.  The  lien  claimants,  56 

in  number,  represented  by  Harry  B.  Lampman,  inter- 

posed an  answer  also  to  the  foreclosure  suit  of  appel- 

lant (pp.  20-44  Transcript)  setting  up  their  claim 
for  wages,  and  liens  because  thereof,  in  excess  of 

$20,000,  and  pray  for  an  order  of  the  Court  to  sat- 

isfy the  said  claims  of  lien  (pp.  30  to  44  Transcript). 
To  this  answer  in  the  separate  suit  of  appellant  it 

made  a  reply  (pp.  44  to  46  Transcript),  but  nowhere 

in  said  reply  is  the  statute  of  limitations  pleaded  or 
raised.     This  will  be  treated  hereafter. 



Thereafter  on  December  29,  1927  (p.  60  Trans- 
cript), the  Court  made  an  order  consolidating  all  the 

actions  for  trial  and  they  were  tried  together.  Appel- 
lant made  no  objection  to  the  order  of  consolidation 

that  the  transcript  discloses,  and  participated 

throughout  in  the  trial  of  the  various  issues.  Appel- 

lant's sole  contention  is  that  because  it  was  not  made 
a  defendant  in  the  original  suit,  the  lien  fails  as  to 

the  two  engines  covered  by  appellant's  mortgage.  All 

other  questions  are  waived  in  appellant's  brief  (p.  6). 

DISCUSSION 

The  record  discloses  no  objection  by  appellant  at 

the  time  the  liens  were  introduced  on  the  ground  that 

the  six  months  lien  period  had  elapsed.  No  question 
was  raised  at  that  time  before  the  Court  and  no 

ruling  had  thereon  or  exception  taken.  True,  counsel 
propounded  the  objection  in  his  argument  at  the  close 

of  the  evidence  and  in  his  proposed  Findings  of  Fact 

(p.  92  Transcript).  But  he  did  not  make  his  objec- 
tions at  the  trial  and  especially  at  the  time  of  the 

introduction  of  the  liens.  He  did  not  plead  the  stat- 
ute of  limitations  in  his  reply  to  the  answer  in  the 

suit  for  mortgage  foreclosure  and  it  is  our  contention 

that  the  statute  of  limitations  must  be  pleaded.  It  is, 
we  contend,  the  universal  doctrine  that  failure  to 
plead  the  statute  of  limitations  waives  it.  The 

answer  of  Lampman  and  55  others  in  appellant's  fore- 
closure action  (pp.  30  to  44  Trans.)  alleges  the  prior- 

ity of  the  liens  over  the  mortgage.    In  his  reply  (pp. 



44  to  46  Transcript)  appellant  nowhere  alleges  or 

pleads  the  statute  of  limitations  against  the  liens. 
Nowhere  does  his  challenge  the  proceedings  on  this 

ground  by  pleading,  demurrer  or  motion.  It  is,  we 

think,  the  universal  rule  that  the  statute  of  limita- 
tions to  be  available  must  be  pleaded.  In  37  Corpus 

Juris  1213  is  the  following  strong  language: 

*'In  order  that  defendant  may  avail  himself  of 
the  bar  of  the  statute  at  the  trial,  whether  in  a 
suit  in  equity  or  an  action  at  law  or  under  the 
codes,  he  must  by  some  proper  pleading  such  as 
by  demurrer,  where  that  form  of  pleading  is 
available,  or  by  bill  or  answer  affirmatively  plead 
the  statute.  If  the  statute  is  not  pleaded  in  the 
proper  time  and  manner  it  is  deemed  to  be 
waived  and  cannot  be  set  up  as  a  defense  at  the 

trial." 
Gormley  et  al  vs.  Bunyan  et  al,  136  U.  S.  623 ; 

Burnett  vs.  Desmornes,  226  U.  S.  145. 

All  the  matters  in  all  the  actions  are  to  be  litigated 
in  the  consolidated  suit.  It  would  seem  to  us  that 

appellant's  objection  that  he  was  not  joined  in  the 
lien  suit  is  not  well  taken  since  it,  well  within  the  six 

months  lien  period,  brought  an  independent  action, 
joined  the  lien  claimants,  and  this  was  consolidated 

with  the  lien  action  and  all  tried  together.  Why  should 

they  have  been  joined  in  our  action  since  we  had 

already  been  joined  in  theirs  to  litigate  the  same 

issues,  to-wit,  priority  of  liens? 

Appellant  has  had  his  day  in  court,  where  he  did 

not  appear  in  response  to  a  summons,  but  did  so  vol- 



untarily  asking  that  the  priority  of  liens  be  litigated. 
Can  he  now  be  heard  to  object  that  this  was  done,  even 

though  decision  is  against  him? 

Section  11,  Chapter  13,  Laws  of  Alaska,  1915,  the 
lien  law  in  question,  provides: 

"No  mistake  in  formality  or  lack  of  statement, 
either  in  the  lien  notice  or  pleadings,  shall  be 
ground  for  dismissal  or  unnecessary  delay  in  the 
action  to  foreclose  the  lien.  But  substantial  com- 

pliance with  Section  Six  of  this  Act  relative  to 
the  contents  of  the  lien  notice  shall  be  deemed 

sufficient,  provided  that  such  notice  shall  satis- 
factorily show  the  name  of  the  claimant,  the 

amount  of  his  demand,  the  time  of  his  employ- 
ment, the  property  sought  to  be  charged  with  the 

lien  sufficient  for  identification  and  the  name 
of  the  owner  or  reputed  owner  thereof.  And 
the  inclusion  of  non-lienable  items  in  the  amount 
of  the  claimant's  demand  or  error  in  the  terms 
and  conditions  of  the  contract  of  employment,  if 
there  be  any  contract  of  employment,  or  other 
error  in  said  lien  notice  made  in  good  faith  shall 
not  be  deemed  material,  unless  such  error  shall 
affect  the  substantial  rights  of  the  adverse  party 
acquired  in  good  faith  without  notice;  and  the 
lien  notice  and  pleadings  may  be  amended  at  any 
time  before  judgment,  and  Section  924  of  the 
Compiled  Laws  of  Alaska  shall  apply  to  such 
amendments,  provided,  if  it  be  shown  that  a  ma- 

terial statement  or  averment  has  been  omitted 
or  mis-stated,  it  may  be  ground  for  a  reason- 

able delay  or  continuanec  to  enable  opposing  par- 
ties opportunity  to  meet  such  amendment." 

This  is  an  injunction  to  construe  the  Act  liberally. 
The  Alaska  Courts  so  held  in  Johnson  et  al  vs.  Halls, 
7  Alaska  638. 



Appellant  had  his  day  in  Court  in  a  timely  pro- 
ceeding brought  by  himself.  In  this  proceeding  he 

asked  the  Court  to  litigate  the  matters  in  issue  here, 

the  priority  of  liens.  He  did  not  raise  the  question 

of  the  limitation  of  the  lien  either  in  his  pleadings  or 

during  the  trial,  but  only  in  argument  at  its  close 

and  in  purported  Findings.  Furthermore  he  did  not 

object  to  the  consolidation  of  the  causes,  showing  that 
he  conceived  the  issues  to  be  the  same  in  both  actions 

and  triable  within  a  single  unit. 

Effect  of  Consolidation 

"The  effect  of  the  order  of  consolidation  made 
by  a  court  of  common  jurisdiction  is  to  combine 
all  the  parties  to  the  action  until  the  order  is 
vacated  or  reversed.  The  effect  of  the  consolida- 

tion of  actions  at  law  is  to  unite  the  causes  as  if 
the  issues  had  been  originally  embraced  in  one 
action ;  the  separate  actions  are  discontinued  and 
the  consolidated  action  alone  is  left.'' 

Waters  vs.  Rossi,  (Cal.)  59  Pac.  143; 

8  Cyc.  606-J. 

It  is  our  contention  that  upon  consolidation  the 

issues  became  merged,  and  there  was  but  one  action 

pending.  And  while  they  do  not  go  so  far  yet  the 
logic  of  their  contention  is  that  so  far  as  appellant 
is  concerned  the  rights  of  lien  claimants  against  mort- 

gagee could  not  have  been  litigated  in  its  own  action. 
In  fairness  to  counsel  we  admit  this  contention  is  not 
broadly  made,  but  it  is  the  inference  from  their  posi- 

tion.   Why  then  ask  the  Court  to  do  what  they  now 



contend  the  Court  could  not  do,  adjudicate  the  prior- 
ities?   But  our  contention  is  that  such  is  not  the  law. 

In  Dakota  Sash  and  Door  Company  vs.  Brinton  et 

al,  (N.  D.)  145  N.  W.  594,  it  was  held  that  a  party 

may  by  action  or  cross  complaint  procure  foreclosure 
of  the  lien  upon  the  premises  in  suit. 

In  that  case  plaintiff  brought  action  to  foreclose  a 

materialmen's  liens,  naming  one  Leeby  among  others 
as  a  defendant,  Leeby  being  the  contractor.  He,  LfOe- 

by,  answered  by  cross  bill  or  "Counterclaim,"  as  he 
designated  his  pleadings,  and  asked  foreclosure  of  his 

materialmen's  lien.  Motion  to  strike  and  a  demurrer 
were  overruled,  the  Court  saying : 

"To  hold  with  defendant  and  apply  Section 
6860  would  be  to  defeat  the  provisions  of  Section 
6245  wherein  it  is  provided  that  any  number  of 
persons  claiming  liens  against  the  same  prop- 

erty may  join  in  the  same  action  and  when  sep- 
arate actions  are  commenced  the  Court  may  con- 

solidate them."  (This  is  practically  identical 
with  Section  10,  Chapter  13,  Laws  of  1919, 
Alaska. ) 

"Under  this  provision  the  Court  treats  the 
property  as  a  fund  and  joins  once  for  all  in  one 
action  where  possible  the  claims  of  all  parties 
thereon,  and  determines  the  amount  and  priority 
of  the  various  conflicting  claims,  whether  arising 
by  mortgage  lien  or  under  the  operation  of  the 
mechanics  lien  laws,  or  otherwise.  The  entire 
matter  is  one  belonging  peculiarly  and  exclu- 

sively to  equitable  cognizance,  and  in  which  the 
Court  cannot  from,  the  very  nature  of  things 
be  limited  only  to  those  instances  in  which  a  de- 

fendant may  be  entitled  to  a  judgment  against 
the  plaintiff  as  provided  in  Section  6860." 



In  Menzel  et  al  vs.  Tubbs  et  al,  (Minn.)  53  N.  W. 

653,  the  Court  held  it  was  authorized  to  determine 

liens  set  up  by  answer  without  aseparate  summons 
to  the  owner  defendant. 

In  McDermott  vs.  McDonald,  50  N.  Y.  Sup.  Ct.  153, 

the  Court  held  that  B,  who  was  also  a  lienor  and 

served  with  summons  in  A's  action,  could  have  his 

rights  adjudicated  in  A's  action  and  need  not  bring 
a  separate  action. 

It  is  our  contention  that  the  two  cases  cited  by 

appellant  and  upon  which  he  grounds  his  appeal  are 
not  in  point. 

In  Cont.  C.  T.  &  S.  Bank  vs.  P.  C.  Pipe  Co.  (Idaho) 

222  Fed.  781,  the  lien  claimants  brought  action  and 

prosecuted  the  same  to  judgment  without  making  the 
mortgagee  a  party.  Judgment  was  entered  in  1911 

after  the  six  months  lien  period  had  expired.  After 

judgment  and  on  December  28,  1912,  the  mortgagee 
brought  separate  action  to  foreclose,  joining  the  lien 

judgment  creditors.  The  Court  held  the  mortgage 

superior  since  the  mortgagee  was  not  a  party. 

In  Stanrod  &  Co.  vs.  Utah  Imp.  Vehicle  Co.,  also  an 

Idaho  case,  223  Fed.  517,  the  same  set  of  facts  appear 
and  are  distinguishable  from  the  case  at  bar.  The 

lien  claimants  prosecuted  to  judgment  without  mak- 
ing the  mortgage  holders  parties.  Judgment  entered 

in  1912.  In  May,  1913,  the  mortgage  holders  began 
saperate  action  to  foreclose.     Since  the  six  months 
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period  had  elapsed  and  the  mortgagees  were  not  made 

a  party,  the  lien  was  held  to  be  dead. 

In  this  case  the  appellant  was  made  a  party  by  the 

order  of  consolidation,  also  by  its  own  act  in  bringing 

suit  against  the  lien  claimants. 

If  the  Court  should  see  fit  to  hold  that  appellant 

was  not  a  timely  party  to  the  original  action,  we 

would  then  respectfully  ask  that  the  Court  reconsider 

its  position  in  holding  that  parties  not  joined  within 

six  months  period  are  not  bound  if  action  is  begun 

timely  against  the  owner  of  the  property.  We  re- 

spectfully call  the  Court's  attention  to  the  language  of 
the  Alaska  Law  requiring  only  that  suit  be  brought 

before  the  proper  court  within  six  months. 

Section  8,  Chap.  13,  Laws  1915,  Alaska. 

Also  that  all  persons  interested  in  the  matter  in 

controversy  or  the  property  sought  to  be  charged  with 
the  lien  be  made  parties  and  such  as  are  not  made 

parties  shall  not  be  bound  in  the  proceeding.  Judge 

Reed  in  this  cause  evidently  held  to  the  view  either 
that  the  appellant  was  in  the  action  timely  or  that  it 

was  not  necessary  to  bring  in  all  defendants  within 
the  six  months  period.  Attention  is  called,  as  it  has 

probably  been  done  before,  to  the  difficulty  in  ascer- 
taining and  finding  out  all  possible  interested  parties 

within  so  short  a  period  as  six  months.  Attention  is 

further  called  to  the  fact  that  where  a  party  has  an 
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inferior  lien  it  might  be  made  superior  by  his  remain- 
ing silent  and  failing  to  disclose  it. 

San  Jnan  Hardware  Co.  vs.  Carrothers  et  al, 
(Col.)  43Pac.  1053; 

De  La  Verne  Refinery  Co.  vs.  Mont.  Brg.  Co., 
(Ala.)  57  Fed.  Ill,  6  C.  C.  A.  272; 

Monk  vs.  Exposition,  Etc.,  Co.,  Ill  Va.  121,  68 
S.  E.  280. 

It  is  admitted  that  should  appellant  prevail  and  be 

awarded  the  $4500  fund  with  costs  there  would  be 

but  a  small  fund  remaining  from  the  $15,000  after 

deducting  the  costs  of  receivership,  to  apply  upon  the 

more  than  $20,000  claims  of  the  labor  claimants.  For 

this  reason  the  decision  in  this  case  is  vital  to  them. 

CONCLUSION 

It  is  true  that  the  Findings  (page  71  Trans.)  state 

that  Lampman  in  his  suit  did  not  make  appellant  de- 

fendant. In  view  of  the  beginning  of  the  independent 

suit  by  appellant  and  the  joining  of  Lampman  and  the 

lien  claimants,  we  do  not  consider  it  material.  Fur- 

thermore appellant  attempts  to  avail  himself  of  the 

statute  of  limitations  without  pleading  or  some  appro- 

priate method  of  raising  the  question  and  bringing 

it  before  the  Court  prior  to  the  close  of  the  trial.  In 

his  reply  to  Lampman's  answer  in  his  suit  was  the 
place  to  have  interposed  the  plea  and  we  think  that 
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he  now  seeks  to  interpose  it  too  late  for  his  advantage, 
if  available  at  all. 

Respectfully  submitted, 

Sherman  Duggan, 
George  B.  Grigsby  and 
Harry  G.  McCain, 

Ketchikan,  Alaska, 

Attorneys  for  Respondents 
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To  the  Clerk  of  Said  Court: 

Sir:  Please  make  transcript  of  appeal  in  the 

above-entitled  case,  to  be  composed  of  the  follow- 
ing papers,  to  wit: 

1.  Petition  for  writ. 

2.  Order  to  show  cause. 

3.  Demurrer. 

4.  Minute  order  introducing  immigration  record 

at  the  hearing  on  demurrer. 
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5.  Judgment  and  order  sustaining  demurrer  and 

denying  petition. 
6.  Notice  of  appeal. 

7.  Petition  for  appeal. 

8.  Assignment  of  errors. 

9.  Order  allowing  appeal. 

10.  Citation  on  appeal. 

11.  Order  transmitting  original  exhibits. 

12.  Clerk's  certificate. 
GEO.  A.  McOOWAN, 

Attorney  for  Petitioner. 

[Endorsed]  :  Filed  Jul.  19,  1928.     [1*] 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 

California,  Second  Division. 

No.  19,608. 

In  the  Matter  of  WONG  LIM,  Son  of  Native, 

on  Habeas  Corpus,  26027/4-21— ex  SS. 

"TENYO  MARU,"  7/8/27. 

PETITION    FOR    WRIT    OF    HABEAS    COR- 
PUS. 

To   the   Honorable   United   States   District   Judge, 

Now  Presiding  in  the  United  States  District 

Court,   in   and   for   the   Northern   District   of 

California,  Second  Division: 

It  is  respectfully  shown  by  the  petition  of  the 

*Page-iiuuiber    appearing    at    the    foot    of    page    of    origiual    certified 
Transcript  of  Eeeord. 
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undersigned  that  Wong  Lim,  hereafter  in  this  pe- 

tition referred  to  as  the  "detained,"  is  unlawfully 
imprisoned,  detained,  confined  and  restrained  of 

his  liberty  by  John  D.  Nagle,  Commissioner  of 

Immigration  for  the  port  of  San  Francisco  at  the 

Immigration  Station  at  Angel  Island,  county  of 

Marin,  State  and  Northern  District  of  California, 

Southern  Division  thereof;  that  the  said  imprison- 

ment, detention,  confinement  and  restraint  are  ille- 
gal and  that  illegality  thereof  consists  in  this,  to 

wit: 

That  it  is  claimed  by  the  said  Commissioner  that 

the  said  detained  is  a  Chinese  person  and  alien  not 

subject  or  entitled  to  admission  into  the  United 

States  under  the  terms  and  provisions  of  the  Acts 

of  Congress  of  May  5th,  1882;  July  5th,  1884;  No- 
vember 3d,  1893,  and  April  29th,  1902;  as  [2] 

amended  and  re-enacted  by  section  5  of  the  Defi- 
ciency Act  of  April  7th,  1904,  which  said  acts  are 

commonly  known  and  referred  to  as  the  Chinese 

Exclusion  .or  Restriction  Acts;  and  the  Immigra- 

tion Act  of  1924;  and  that  he,  the  said  Commis- 
sioner, intends  to  deport  the  said  detained  away 

from  and  out  of  the  United  States  to  the  Repub- 
lic of  China. 

That  the  Commissioner  claims  that  the  said  de- 

tained arrived  at  the  port  of  San  Francisco  on  or 

about  8th  day  of  July,  1927,  on  the  SS.  "Tenyo 

Maru,"  and  thereupon  made  application  to  enter 
the  United  States  as  the  son  of  a  native-born  citi- 

zen thereof,  and  that  the  application  of  the  said 
detained  to   enter  the  United   States   as   a   citizen 
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thereof  was  denied  by  the  said  Commissioner  of 
Immigration  and  a  Board  of  Special  Inquiry,  and 
that  an  appeal  was  thereupon  taken  from  the  ex- 

cluding decision  of  the  said  Commissioner  of  Im- 

migration and  the  said  Board  of  Special  Inquiry 
to  the  Secretary  of  the  Department  of  Labor,  and 

that  the  said  Secretary  thereafter  dismissed  the 

said  appeal ;  that  it  is  claimed  by  the  said  Commis- 
sioner that  in  all  of  the  proceedings  had  herein 

the  said  detained  was  accorded  a  full  and  fair 

hearing;  that  the  action  of  the  said  Commissioner 

and  the  said  Board  of  Special  Inquiry  and  the 

said  Secretary  was  taken  and  made  by  them  in 

the  proper  exercise  of  the  discretion  committed  to 

them  by  the  statute  in  such  hases  made  and  pvo- 

vided,  and  in  accordance  with  the  regulations  pro- 
mulgated under  the  authority  contained  in  said 

statutes. 

But,  on  the  contrary,  your  petitioner  alleges 

upon  his  information  and  belief  that  the  hearing 

and  proceedings  had  herein,  and  of  the  said  Board 

of  Special  Inquiry,  and  the  [3]  action  of  the 

said  Secretary  was  and  is  in  excess  of  the  author- 

ity committed  to  them  by  the  said  rules  and  regu- 
lations and  by  said  statutes,  and  that  the  denial 

of  the  said  application  of  the  said  detained  to 

enter  the  United  States  as  the  son  of  a  native-born 
citizen  thereof  was  and  in  an  abuse  of  the  authority 

committed  to  them  by  the  said  statutes  in  each  of 

the  following  particulars  hereinafter  set  forth: 

I. 

Your   petitioner    alleges,    upon    his    information 
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and  belief,  that  the  evidence  presented  before  the 

said  Commissioner,  and  the  said  Board  of  Special 

Inquiry,  and  the  said  Secretary,  upon  the  appli- 
cation of  the  said  detained  to  enter  the  United 

States,  which  said  evidence  is  now  hereby  referred 
to  with  the  same  force  and  effect  as  if  set  forth  in 

full  herein,  was  of  such  a  conclusive  kind  and 

character  establishing  the  American  Nativity  of 

the  father  of  the  detained,  and  hence  showing  the 

said  detained  to  be  the  son  of  a  native-born  citizen 

of  the  United  States,  and  which  said  evidence  was 

of  such  a  legal  weight  and  sufficiency  that  it  was 

an  abuse  of  discretion  on  the  part  of  the  said  Com- 

missioner and  the  said  Board,  and  the  said  Secre- 

tary to  deny  the  said  detained  the  right  of  admis- 
sion into  the  United  States  and  instead  thereof 

to  refuse  to  be  guided  by  said  evidence,  and  the 
said  adverse  action  of  the  said  Commissioner  and 

the  said  Board,  and  the  said  Secretary  was,  your 

petitioner  alleges,  upon  his  information  and  belief, 

arrived  at  and  was  done  in  denying  the  said  de- 
tained the  fair  hearing  and  consideration  of  his 

case  to  which  he  was  entitled.  Said  action  was 

done  in  excess  of  the  [4]  discretion  committed 

to  the  said  Secretary  and  the  said  Board,  and  to 

the  said  Commissioner  of  Immigration.  And  your 

petitioner  further  alleges  upon  his  information 

and  belief  that  the  said  action  of  the  said  Secretary 
and  the  said  Commissioner  and  the  said  Board  was 

influenced  against  the  said  detained  and  against 

his  witnesses  solely  because  of  his  being  of  the 
Chinese  race. 
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Your  petitioner  alleges  iiiDoii  his  information  and 

belief  that  the  evidence  presented  before  the  Board 

of  Special  Inquiry  was  of  such  a  positive  kind  and 

character  that  to  refuse  to  be  guided  thereby  was 
an  abuse  of  discretion  and  in  violation  of  the  deci- 

sion of  the  Circuit  Court  of  Appeals  in  Ex  parte 

Johnson  vs.  Leung  Fook  Young,  16  Fed.  (2d)  65, 

and  tinall}'  Johnson  vs.  Ng  Wah  Sun,  17  F.  (2d), 
and  in  violation  of  the  Court  of  Appeals  in  this, 

the  9th  Circuit,  in  Oo  Lun  vs.  Nagie,  22  Fed.  (2d) 

240,  and  in  the  ease  of  U.  S.  vs.  Brough,  22  Fed. 

(2d)  926,  cited  in  the  Circuit  Court  of  Appeals 

for  the  Second  Circuit  in  New  York;  and  also  vio- 
lative of  the  decision  of  Judge  Kerrigan: 

In  re  Wong  Ngook  Hong  and  Wong  Gung  Jue, 

on  Habeas  Corpus,  No.  19,510,  wherein  the  Judge 
held  as  follows: 

"This  case  involves  two  cousins.  The 

American  citizenship  of  both  fathers  is  con- 
ceded. Admission  to  the  United  States  was 

denied  because  the  applicants  had  not  sus- 

tained the  burden  of  establishing  the  relation- 
ship. On  close  examination  of  both  records, 

I  am  satisfied  that  there  is  no  material  evi- 

dence in  [5]  either  case  upon  which  the  im- 
migration authorities  could  rely  to  show  that 

the  claimed  relationship  was  not  established. 

The  discrepancies  in  the  testimony  upon  whicli 

the  exclusion  was  bases  are  either  only  appa- 

rent, or  are  on  matters  absolutely  irrelevant  to 

the    issue    of    relationship.     Accordingly,    the 
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demurrer  to  the  petition  will  be  overruled. 

The  writ  will  issue,  and  the  petitioners  be  dis- 

charged. Go  Lun  vs.  Nagie,  22'  Fed.  (2d)  246; 

U.  S.  vs.  Brough,  C.  C.  A.  2  (not  yet  re- 
ported). 

So  ordered." 
Your  petitioner  alleges  upon  his  information  and 

belief  that  the  said  detained  have  been  denied  a 

fair  hearing  and  that  there  is  not  supporting  evi- 
dence to  be  found  in  the  said  immigration  record 

to  support  the  adverse  action  of  the  said  immigra- 
tion authorities  and  that  the  said  decision  is  against 

evidence  of  such  a  positive  kind  and  character  that 
it  was  a  manifest  abuse  of  discretion. 

That  your  petitioner  has  not  within  his  posses- 
sion or  within  his  control  or  is  it  possible  for  him 

to  obtain  a  copy  of  the  immigration  record  in  said 

matter  to  file  with  his  petition.  That  the  immi- 

gTation  rules  and  regulations  permits  your  peti- 
tioner to  obtain  a  copy  of  said  record  solely  for 

the  purpose  of  representing  the  said  appellants 

before  the  Department  of  Labor;  and  he  was  rep- 

resented at  Washington  by  Attorney  Eoger  O'Don- 
nell,  and  under  the  rules  and  exactions  of  the  said 

Department  the  said  Attorney  was  compelled  to 
return  said  record  with  the  Department  at  the 

time  of  filing  his  brief  in  said  matter  and  that  your 

petitioner  is  not  [6]  permitted  to  copy  said  rec- 

ord or  any  portion  thereof  for  any  purpose  at  all 

other  than  the  prosecution  of  said  appeal;  that 

your  petitioner  therefore  has  not  a  copy  of  said 

record   to   present    with    this    petition;    that   your 
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petitioner  stipulates  that  the  immigration  service 

may  be  admitted  in  evidence  in  the  same  force  and 

effect  as  if  filed  with  this  petition. 
That  it  is  the  intention  of  the  said  Commissioner 

of  Immigration  to  deport  the  detained  out  of  the 

United  States  and  away  from  the  land  of  which 

he  is  a  citizen,  by  the  SS,  "Koria  Maru,"  sailing 
from  the  port  of  San  Francisco  on  Mar.  14th, 

1928,  at  12:00  o'clock  A.  M.,  and  unless  this  Court 
intervenes  to  prevent  said  deportation  the  said  de- 

tained will  be  deprived  of  residence  within  the 

land  of  their  citizenship. 

That  the  said  detained  is  in  detention  at  the  Im- 

migration station  in  Marin  County  at  Angel  Island 

•  and  cannot  for  said  reason  verify  said  petition 

upon  his  own  behalf;  that  said  petition  is  verified 

by  your  affiant  as  their  next  friend  upon  behalf 
of  the  said  detained  and  in  his  name  and  at  the 

special  instance  and  request  of  their  father,  who 

is  temporarily  absent  from  the  port  of  San  Fran- 
cisco. 

WHEREFORE,  your  petitioner  prays  that  a 

writ  of  habeas  corpus  issue  herein  as  prayed  for, 

directed  to  the  said  Commissioner,  commanding 

and  directing  him  to  hold  the  body  of  the  detained 

within  the  jurisdiction  of  this  court,  and  to  pre- 
sent the  body  of  the  said  detained  before  this 

court  at  a  time  and  place  to  be  specified  in  said 

order,  together  with  the  time  and  cause  of  his  de- 
tention, so  that  the  same  may  be  inquired  into  to 

the  end  that  the  said  detained  may  be  restored 

[7]     to  his  liberty  and  go  hence  without  day. 
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Dated  at  San  Francisco,  California,  Mar.  8th, 
1928. 

W.  Y.  FONG, 

Petitioner. 

GEO.  A.  McGOWAN, 

MAURICE  T.  DOOLING,  Jr., 

Attorneys    for    Petitioner    and    Said    De- 
tained Herein. 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

The  undersigned,  being  first  duly  sworn,  accord- 
ing to  law,  deposes  and  says: 

That  your  affiant  is  the  petitioner  in  the  fore- 
going petition;  that  the  same  has  been  read  and 

explained  to  him  and  he  knows  the  contents 

thereof;  that  the  same  is  true  of  his  own  knowl- 
edge except  as  to  those  matters  which  are  therein 

stated  on  his  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

W.  Y.  FONG, 

Petitioner. 

Subscribed  and  sworn  to  before  me  this  8th  day 

of  March,  1928. 
HARRY  L.  HORN, 

Notary  Public.     [8] 
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[Title  of  Court  and  Cause.] 

ORDER   TO  SHOW  CAUSE. 

Good  cause  appearing  therefor,  and  upon  read- 
ing the  verified  petition  on  file  herein: 

IT  IS  HEREBY  ORDERED  that  John  D. 

Nagle,  Commissioner  of  Immigration  for  the  port 

of  San  Francisco,  appear  before  this  Court  on  the 

2d  day  of  April,  1928,  at  the  hour  of  10:00  o'clock 
A.  M.  of  said  day,  to  show  cause,  if  any  he  has, 

wh}^  a  writ  of  habeas  corpus  should  not  be  issued 
herein,  as  prayed  for,  and  that  a  copy  of  this 

order  be  served  upon  the  said  Commissioner,  and 

a  copy  of  the  petition  and  said  order  be  served 

upon  the  United  States  Attorney  for  this  District, 

his  representative  herein. 
AND  IT  IS  FURTHER  ORDERED  that  the 

said  John  D.  Nagle,  Commissioner  of  Immigra- 
tion, as  aforesaid,  or  whoever,  acting  under  the 

orders  of  the  said  Commissioner,  or  the  Secretary 

of  Labor,  shall  have  the  custody  of  the  said  Wong 

Lim,  or  the  master  of  any  steamer  upon  which  he 

may  have  been  placed  for  deportation  by  the  said 

Commissioner,  are  hereby  ordered  and  directed  to 

retain  the  said  Wong  Lim  within  the  custody  of 

the  said  Commissioner  of  Immigration,  and  within 

the  jurisdiction  of  this  Court  until  its  further 
order  herein. 
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Dated  at  Sail  Francisco,  California,  March  9tli, 
1928. 

ST.  SURE, 

United  States  District  Judge.     [9] 

[Endorsed]  :  Filed  Mar.  9,  1928.     [10] 

[Title  of  Court  and  Cause.] 

DEMURRER    TO   PETITION  FOR   WRIT   OF 

HABEAS  CORPUS. 

Comes  now  the  respondent,  John  D.  Nagle,  Com- 
missioner of  Immigration  at  the  port  of  San 

Francisco,  in  the  Southern  Division  of  the  North- 

ern District  of  California,  and  demurs  to  the  peti- 

tion for  a  writ  of  habeas  corpus  in  the  above-en- 
titled cause  and  for  grounds  of  demurrer  alleges: 

I. 

That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 

of  habeas  corpus,  or  for  any  relief  thereon. 
11. 

-  That  said  petition  is  insufficient  in  that  the 
statements  therein  relative  to  the  record  of  the 

testimony  taken  on  the  hearing  of  the  said  appli- 
cant are  conclusions  of  law  and  not  statements  of 

the  ultimate  facts. 

WHEREUPON,  respondent  prays  that  the  writ 

of  haheas  corpus  be  denied. 
GEO.  J.  HATFIELD, 

By  R.  M.  LYMAN,  Jr., 

United  States  Attorney. 

[Endorsed] :  Filed  Apr.  16,  1928.     [11] 
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At  a  stated  term  of  the  Southern  Division  of  the 

United  States  District  Court  for  the  iSTorthern 

District  of  California,  held  at  the  courtroom 

thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Monday,  the  16th  day  of  April,  in  the 

year  of  our  Lord  one  thousand  nine  hundred 

and  twenty-eight.  Present:  The  Honorable  A. 
F.  ST.  SURE,  Judge. 

{Title  of  Cause.] 

MINUTES  OF  COURT— APRIL  16,  1928— OR- 
DER   SUBMITTING   DEMURRER. 

The  application  for  a  writ  of  habeas  corpus  (by 

order  to  show  cause)  came  on  to  be  heard.  The 

respondent  filed  a  demurrer  to  petition  and  filed 

Respondent's  Exhibits  "A,"  "B,"  ̂ 'C,"  "D,"  ̂ ^E," 

"F,"  "G,"  "H,"  and  "I,"  which  said  exhibits,  by 
consent  of  the  attorneys,  were  made  a  part  of  the 

petition.  After  argument,  it  is  ordered  that  said 
demurrer  be  submitted  on  briefs  to  be  filed  in  10 

and  3  days.     [12] 

At  a  stated  term  of  the  Southern  Division  of  the 

United  States  District  Court  for  the  Northern 

District  of  California,  held  at  the  courtroom 

thereof,  in  the  City  and  County  of  San  Fran- 

cisco, on  Thursday,  the  24th  day  of  May,  in 

the  year  of  our  Lord  one  Thousand  nine  hun- 

dred and  twenty-eight.  Present:  The  Honor- 
able A.  F.  ST.  SURE,  Judge. 
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[Title  of  Cause.] 

MINUTES    OF    COURT— MAY    24,    1928— OR- 
DER DENYING   PETITION,   ETC. 

Ordered  that  the  demurrer  to  the  petition  be  sus- 
tained, rule  to  show  cause  dismissed,  and  petition 

for  writ  of  habeas  corpus  denied.     [13] 

[Title  of  Court  and  Cause.] 

NOTICE    OF    APPEAL. 

To  the  Clerk  of  the  Above-entitled  Court,  and  to 
the  Honorable  GEO.  J.  HATFIELD,  United 

States  Attorney  for  the  Northern  District  of 
California : 

You,  and  each  of  you,  will  please  take  notice  that 

Wong  Lim,  the  petitioner  and  the  detained  above 

named,  does  hereby  appeal  to  the  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit  from  the  order  and 

judgment  made  and  entered  herein  on  the  24th  day 

of  May,  1928,  sustaining  the  demurrer  to  and  in 

denying  the  petition  for  a  writ  of  habeas  corpus 
filed  herein. 

Dated   at   San   Francisco,   California,   June   1st, 
1928. 

GEO.  J.  HATFIELD, 

Attorney  for  Petitioner  and  Appellant  herein. 

[14] 
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[Title  of  Court  and  Cause.] 

PETITION  FOR  APPEAL. 

Now  comes  Wong  Lim,  the  petitioner  and  appel- 
lant herein,  and  says: 

That  on  the  24th  day  of  May,  1928,  the  above- 

entitled  court  made  and  entered  its  order  denying 

the  petition  for  a  writ  of  habeas  corpus  as  prayed 

for,  on  file  herein,  in  which  said  order  in  the  above- 

entitled  case  certain  errors  were  made  to  the  preju- 
dice of  the  appellant  herein,  all  of  which  will  more 

fully  apjjear  from  the  assignment  of  errors  filed 
herewith. 

WHEREFORE,  this  appellant  prays  that  an  ap- 
peal may  be  granted  in  his  behalf  to  the  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit  for  the  cor- 
rection of  the  errors  so  complained  of,  and  further, 

that  a  transcript  of  the  record,  proceedings  and 

papers  in  the  above-entitled  cause,  as  shown  by  the 
praecipe,  duly  authenticated,  may  be  sent  and 

transmitted  to  the  said  Circuit  Court  of  Appeals; 

and  further,  that  the  said  detained  be  held  within 

the  jurisdiction  of  this  Court  during  the  pendency 

of  the  appeal  herein  so  that  he  may  be  produced 

in  execution  of  whatever  judgment  may  be  finally 

entered  herein.     [15] 

Your  petitioner  further  prays  that  the  said  de- 
tained, being  an  heir  to  the  distribution  of  his 

father's  estate,  which  is  now  in  the  course  of  being 

probated  in  the  Superior  Court,  in  the  State  of 

California,  City  of  Sacramento,  that  he  be  released 
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upon  bond  in  the  sum  of  |1,000.00,  during  the  pen- 

dency of  said  api^eal,  to  enable  him  to  file  his  aj^- 

pearance  and  make  proof  of  his  heirship,  and  re- 

ceive his  share  from  said  estate.  A  motion,  there- 

fore, was  made  before  this  Court,  but  the  point  was 

not  previously  decided. 

Dated   at   San   Francisco,   California,   June   1st, 
1928. 

GEO.   J.   HATFIELD, 

Attorney  for  Petitioner  and  Appellant  herein.     [16] 

[Title  of  Court  and  Cause.] 

ASSIGNMENT    OF    ERRORS. 

Comes  now  Wong  Lim  by  his  attorney,  Geo.  A. 

McGowan,  Esq.,  in  connection  with  the  petition  for 

an  appeal  herein,  assigns  the  following  errors  which 

he  avers  occurred  upon  the  trial  or  hearing  of  the 

above-entitled  cause,  and  upon  which  he  will  rely, 
upon  appeal  to  the  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit,  to  wit: 

First.  That  the  Court  erred  in  denying  the  peti- 
tion for  a  writ  of  habeas  corpus  herein. 

Second.  That  the  Court  erred  in  holding  that  it 

had  no  jurisdiction  to  issue  a  writ  of  habeas  cor- 
13US,  as  prayed  for  in  the  petition  herein. 

Third.  That  the  Court  erred  in  sustaining  the 

demurrer  and  in  denying  the  petition  herein  for  a 

writ  of  habeas  corpus  and  the  facts  presented  upon 

the  issue  made  and  joined  herein  was  insufficient 
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in  law  to  justify  the  discharge  of  the  petitioner 

from  custody  as  prayed  for  in  said  petition. 

Fifth.  That  the  judgment  made  and  entered 

herein  is  contrary  to  law.     [17] 

Sixth.  That  the  judgment  made  and  entered 

herein  is  not  supported  by  the  evidence. 

Seventh.  That  the  judgment  made  and  entered 

herein  is  contrary  to  the  evidence. 

WHEREFORE,  the  appellant  prays  that  the 

judgment  and  order  of  the  United  States  District 
Court  for  the  Northern  District  of  the  State  of 

California,  Second  Division,  made  and  entered 
herein  in  the  office  of  the  Clerk  of  the  said  court 

on  the  24th  day  of  May,  1928,  discharging  the  order 

to  show  cause,  sustaining  the  demurrer  and  in  de- 
nying the  petition  for  a  writ  of  habeas  corpus,  be 

reversed,  and  that  this  cause  be  remitted  to  the 
said  lower  court  with  instructions  to  issue  a  writ 

of  habeas  corpus,  as  prayed  for  in  said  petition. 

Your  petitioner  further  prays  that  the  said  de- 
tained being  an  heir  to  the  distribution  of  his 

father's  estate,  which  is  now  in  the  course  of  being 
probated  in  the  Superior  Court,  in  the  State  of 

California,  City  of  Sacramento,  that  he  be  released 

upon  bond  in  the  sum  of  $1,000.00,  during  pen- 

dency of  said  appeal,  to  enable  him  to  file  his  ap- 

pearance and  make  proof  of  his  heirship,  and  re- 
ceive his  share  from  said  estate.  A  motion,  there- 

fore, was  made  before  this  court  but  the  point  was 

not  previously  decided. 
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Dated  at   San  Francisco,   California,   June   1st, 
1928. 

GEO.  A.  McGOWAN, 

Attorney  for  Petitioner  and  Appellant  herein. 

[18] 

[Title  of  Court  and  Cause.] 

ORDER     TRANSMITTING     ORIGINAL     EX- 
HIBITS. 

It  appearing  to  the  Court  that  the  original  Im- 
migration Records  appertaining  to  the  application 

of  Wong  Lim,  the  detained  herein  to  enter  the 
United  States  were  introduced  in  evidence  before 

and  considered  by  the  lower  court  in  reaching  its  de- 

termination herein,  and  it  appearing  that  said  rec- 
ords are  a  necessary  and  proper  exhibit  for  the 

determination  of  said  case  upon  appeal  to  the  Cir- 

cuit Court  of  Appeals, — 
IT  IS  NOW,  THEREFORE,  ORDERED,  upon 

motion  of  Geo.  A.  McGowan,  Esq.,  attorney  for  the 

detained  herein,  that  the  said  Immigration  Records 

may  be  withdrawn  from  the  office  of  the  Clerk  of 

this  court,  and  filed  by  the  Clerk  of  this  Court  in 

the  office  of  the  Clerk  of  the  United  States  Circuit 

Court  of  Appeals  in  and  for  the  Ninth  Judicial 

District,  said  withdrawal  to  be  made  at  the  time 

the  record  on  appeal  herein  is  certified  to  by  the 

Clerk  of  this  court. 
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Dated  at   San  Francisco,   California,   June   1st, 
1928. 

A.   P.    ST.    SURE, 

United  States  District  Judge. 

Service  of  the  within  notice  of  appeal,  etc.,  by 
copy  admitted  this  1  day  of  June,  1928. 

GEO.  J.  HATFIELD. 

[Endorsed]  :  Filed  Jun.  1,  1928.     [19] 

[Title  of  Court  and  Cause.] 

ORDER  ALLOWING  PETITION  FOR  AP- 
PEAL AND  RELEASING  ON  BOND. 

On  this  1st  day  of  June,  1928,  comes  Wong  Lim, 

the  detained  herein,  by  his  attorney,  Geo.  A.  Mc- 

Gowan,  Esq.,  and  having  previously  filed  herein, 

did  present  to  this  Court  his  petition  praying  for 

the  allowance  of  an  appeal  to  the  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit,  intending  to  be 

urged  and  prosecuted  by  him,  and  praying  also  that 

a  transcript  of  the  record  and  proceedings  and 

papers  upon  which  the  judgment  herein  was  ren- 

dered, duly  authenticated,  may  be  sent  and  trans- 
mitted to  the  Circuit  Court  of  Appeals,  and  also 

that  the  detained  be  released  on  bond,  permitting 

him  to  safeguard  his  interests  in  the  estate  of  his 

father,  now  being  probated  in  the  Superior  Court 

of  California,  in  the  County  of  Sacramento,  and 

that  such  other  and  further  proceedings  may  be 

had  in  the  premises  as  may  seem  proper. 
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ON  CONSIDERATION  WHEREOF,  the  Court 

allows  the  appeal  hereby  prayed  for  and  orders 

execution  and  remand  stayed  pending  the  hearing 

of  the  said  case  in  the  said  Circuit  Court  of  Ap- 

peals for  the  Ninth  Circuit;  and  it  is  further  or- 
dered that  the  respondent  herein  retain  the  said 

detained  within  the  jurisdiction  of  this  court  and 

that  he  be  not  deported,  or  permitted  to  depart, 

from  the  jurisdiction  of  [20]  this  court,  but  re- 

main and  abide  by  w^hatever  judgment  may  be 
finally  rendered  herein. 

A.  F.  ST.  SURE, 

United  States  District  Judge. 

[Endorsed] :  Filed  Jun.  4,  1928.     [21] 

CERTIFICATE  OF  CLERK  U.  S.  DISTRICT 

COURT  TO  TRANSCRIPT  OF  RECORD 

ON   APPEAL. 

I,  Walter  B.  Maling,  Clerk  of  the  United  States 

District  Court,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  21 

pages,  numbered  from  1  to  21,  inclusive,  contain 

a  full,  true  and  correct  transcript  of  the  records 

and  proceedings  in  the  Matter  of  Wong  Lim,  on 

Habeas  Corpus,  No.  19,608,  as  the  same  now  re- 
main on  file  and  of  record  in  this  office. 

I  further  certify  that  the  cost  for  preparing  and 

certifying  the  foregoing  transcript  on  api^eal  is 
the  sum  of  seven  dollars  and  thirty  cents   ($7.30) 
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and  that  the  same  has  been  paid  to  me  by  the  attor- 

ney for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 

my  hand  and  affixed  the  seal  of  said  District  Court, 

this  23d  day  of  July,  A.  D.  1928. 

[Seal]  WALTER  B.  MALING, 

Clerk. 

By  C.  M.  Taylor, 

Deputy  Clerk.     [22] 

CITATION  ON  APPEAL. 

United  States  of  America, — ss. 
The  President  of  the  United  States,  To  JOHN  D. 

Nagle,   Commissioner  of  Immigration  for  the 

Port  of  San  Francisco,  and  GEORGE  J.  HAT- 

FIELD, United  States  Attorney  for  the  North- 
ern    District     of     California,     His     Attorney 

Herein,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  holden  at  the  City  of 

San  Francisco,  in  the  State  of  California,  within 

thirty  days  from  the  date  hereof,  pursuant  to  an 

order  allowing  an  appeal,  of  record  in  the  Clerk's 
office  of  the  United  States  District  Court  for  the 

Southern  Division  of  the  Northern  District  of  Cali- 

fornia,   Second    Division,    wherein   Wong    Lim    is 

appellant,  and  you  are  appellee,  to  show  cause,  if 

any  there  be,  why  the  decree  rendered  against  the 
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said  appellant,  as  in  the  said  order  allowing  ap- 
peal mentioned,  should  not  be  corrected,  and  why 

speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

WITNESS,  the  Honorable  A.  F.  ST.  SURE, 

United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  this  1st  day  of  June,  A.  D.  1928. 

A.  F.  ST.  SURE, 

United  States  District  Judge.     [23] 

Service  of  the  within  citation  on  appeal  and  re- 
ceijDt  of  a  copy  is  hereby  admitted  this  1st  day  of 

June,  1928. 

GEO.  J.  HATFIELD, 

United  States  Attorney. 

Service  of  the  within  citation  on  appeal  is  here])y 

admitted  and  I  hereby  certify  that  a  copy  thereof 

has  been  lodged  with  me  this  1st  day  of  June,  1928. 
WALTER  B.  MALING, 

Clerk   U.  S.  District  Court. 

By  M.  E.  Van  Buren, 

Deputy  Clerk   U.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed]  :  Filed  Jun.  1,  1928. 

[Endorsed] :  No.  5552.  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Wong  Lim, 

Appellant,  vs.  John  D.  Nagle,  as  Commissioner  of 

Immigration  for  the  Port  of  San  Francisco,  Cali- 

fornia,   Appellee.     Transcript    of    Record.     Upon 
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Appeal  from  the  Southeru  Divisiou  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Second  Division. 

Filed  July  23,  1928. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

At  a  stated  term,  to  wit,  the  October  Term,  A.  D. 
1928,  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit,  held  in  the 

courtroom  thereof,  in  the  City  and  County  of 

San  Francisco,  in  the  State  of  California,  on 

Monday,  the  first  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 

twenty-eight.  Present:  Honorable  FRANK 

H.  RUDKIN,  Circuit  Judge,  Presiding;  Hon- 
orable FRANK  S.  DIETRICH,  Circuit  Judge; 

Honorable  WILLIAM  H.  HUNT,  Circuit 

Judge. 
No.  5552. 

WONG  LIM, 

Appellant, 
vs. 

JOHN  D.  NAGLE,  as  Commissioner  of  Immigra- 

tion for  the  Port  of  San  Francisco,  Cali- 
fornia, 

Appellee. 
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ORDER  ADMITTING  APPELLANT  TO  BAIL. 

Upon  oral  motion  of  Mr.  George  A.  McGowan, 

counsel  for  appellant,  and  good  cause  therefor  ap- 
pearing, ORDERED  aiDpellant  admitted  to  bail  in 

the  sum  of  One  Thousand  Dollars  ($1,000.00)  for 

a  period  of  one  week  from  date;  and  on  or  before 

the  expiration  of  said  time  the  Surety  Company 

which  tenders  the  bond  to  surrender  the  appellant 

into  the  custody  from  whence  released.  The  bond 

to  be  approved  by  a  United  States  Commissioner 
within  this  Northern  District  of  California. 

At  a  stated  term,  to  wit,  the  October  Term,  A.  D. 

1928,  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit,  held  in  the 

courtroom  thereof,  in  the  City  and  County  of 

San  Francisco,  in  the  State  of  California,  on 

Friday,  the  twelfth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 

twenty-eight.  Present :  Honorable  W  I  L  L- 

lAM  B.  GILBERT,  Senior  Circuit  Judge,  Pre- 

siding; Honorable  FRANK  H.  RUDKIN,  Cir- 

cuit Judge;  Honorable  FRANK  S.  DIE- 
TRICH, Circuit  Judge. 
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No.  5552. 

WONG  LIM, 

Appellant, 
vs. 

JOHN  D.  NAGLE,  as  Commissioner  of  Immigra- 

tion for  the  Port  of  San  Francisco,  Cali- 
fornia, 

Appellee. 

ORDER  EXTENDING  TIME  OF  APPELLANT 
TO  REMAIN  ON  BAIL. 

Upon  oral  application  of  Mr.  George  A.  Mc- 
Gowan,  counsel  for  the  appellant,  and  good  cause 

therefor  appearing,  IT  IS  ORDERED  that  the 

apx^ellant  be,  and  hereby  is  admitted  to  bail  pend- 
ing determination  of  this  cause  in  this  court  in  the 

sum  of  One  Thousand  Dollars  ($1,000). 
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No.  5552 

United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

In  the  Matter  of 

Wong  Lim, 

Appellant, 
vs. 

John  D.  Nagle,  as  Commissioner  of  Immigra- 

tion for  the  Port  of  San  Francisco,  Cali- 
fornia, 

Appellee. 

BRIEF  FOR  APPELLANT. 

STATEMENT  OF  THE  CASE. 

This  is  an  appeal  on  an  order  of  the  lower  court 

sustaining  the  demurrer  and  denying  the  petition  for 

a  writ  of  habeas  corpus,  sued  out  upon  behalf  of 

Wong  Lim,  claiming  that  he  is  a  citizen  of  the  United 

States,  he  being  the  foreign  born  son  of  a  native  bom 

citizen  of  the  United  States  and  partaking  of  his 

father's  citizenship  by  Section  1993  of  the  revised 
statutes. 

The  petition  for  a  writ  is  found  in  T.  R.  pages  2-9; 
order  to  show  cause  is  found  T.  R.  page  10;  the 

demurrer  to  the  petition  of  the  Government  is  found 

T.  R.  page  11.  On  page  11  is  a  record  of  the  hearing 

wherein   it    appears   that   by   stipulation   the    entire 



immigration  records  were  filed  and  made  part  of  the 
petition.  The  ease  was  denied  on  T.  R.  page  13.  The 

petition  for  appeal  is  found  T.  R.  page  13;  the  peti- 
tion for  appeal  is  in  T.  R.  pages  14  and  15,  and  the 

assignment  of  errors  T.  R.  pages  15,  16  and  17.  The 

order  transmitting  the  original  immigration  exhibits 

to  this  court  is  found  in  T.  R.  page  15.  Citation  on 

appeal  T.  R.  pages  20-21.  The  ground  of  relief  for 

judicial  intervention  is  set  foi-th  on  T.  R.  page  4: 

"But,  on  the  contrary,  vour  petitioner  alleges 
upon  his  information  and  belief  that  the  hearing 
and  proceedings  had  herein,  and  of  the  said 
Board  of  Special  Inquiry,  and  the  action  of  the 
said  Secretary  was  and  is  in  excess  of  the  author- 

ity committed  to  them  by  the  said  rules  and  regu- 
lations and  by  said  statutes,  and  that  the  denial 

of  the  said  application  of  the  said  detained  to 
enter  the  United  States  as  the  son  of  a  native- 
boni  citizen  thereof  was  and  is  an  abuse  of  the 
authority  committed  to  them  by  the  said  statutes 
in  each  of  the  following  particulars  hereinafter 

set  forth." 

Of  course,  the  action  of  the  immigration  authorities 

is  final  but  that  is  conditioned  upon  their  according 

a  fair  hearing.  If  the  hearing  was  not  fair  then 

there  is  no  final  decision.  The  departmental  regula- 

tions made  by  the  Commissioner-General  of  Immigra- 
tion and  approved  by  the  Secretary  of  Labor  provide 

that  the  hearing  must  be  fair  and  the  immigration 

authorities  cannot  with  impunity  conduct  a  hearing 
which  is  violative  thereof. 

The  facts  of  this  case  are  best  ascertained  from  the 

copy  of  the  brief  filed  for  the  appellant  at  Washing- 

ton by  his  representative  there,  Roger  O'Donnell,  who 
was  for  many  years  the  head  clerk  of  the  Department 



of  Labor  and  who  is  thoroughly  conversant  with  ex- 
isting conditions  in  the  immigration  service.  His 

brief  is  as  follows : 

BRIEF  FOR  THE  APPELLANT. 

Jan.  17,  1928. 

Roger    O'Doxnell,    attorney    for    the    above- 
named  appellant,  appears  hi  his  behalf  and  sub- 

mits, in  support  of  his  appeal,  the  following  brief, 
argument  and  motion,  to-wit: 

Statement  of  the  Case. 

Tlie  a]^plieant  gives  as  the  date  of  his  birth  (in 
China)  a  date  the  English  e()uivalent  of  which  is 
January  16,  1909.  Accordingly,  therefore,  he  is 
now  nineteen  years  of  age.  He  claims,  and  the 
supporting  testimony  goes  to  show,  that  he  is  one 
of  several  sons  who  were  bom  to  his  father,  Wong 
Fook  Guey,  two  of  said  brothers  having  already 
been  admitted  to  this  country.  One  of  these 
brothers  (Wong  Chue)  was  exanuned  on  behalf 
of  the  applicant,  at  Calexico,  California;  and  the 

other  (Wong  Quan)  was  examined  simultaneous- 
ly, at  Chicar>-o.  IlUnois.  Two  sons  of  the  first- 

mentioned  brother  also  testified,  first  at  Angel 
Island,  and  later  at  the  places  of  their  residence 
in  this  country. 

Wong  Fook  Cniey,  chiimed  father  of  the  ap- 
plicant, is  shown  to  haA^e  died  in  California  in  the 

year  1920,  a  certified  copy  of  the  mortuary  I'ecord 
covering  him  having  been  submitted  in  evidence. 
It  is  testified  that  his  body  was  ]i\fev  disinterred 
and,  in  accordance  with  the  prevailing  Chinese 
custom,  w^as  sent  to  China  and  buried  in  the  an- 

cestral burial  ground  near  the  home  village.  The 
question  of  his  nativity  apparently  is  not  in  issue 
here,  the  applicant  having  been  excluded  on  the 
ground  that  he  had  failed  to  establish,  to  the 
satisfaction  of  the  Board  of  Special  Inquiry,  that 
he  was  really  a  son  of  the  said  Wong  Fook  Guey. 



Argument. 

This  applicant  is  shown  to  have  arrived  at  the 
port  of  San  Francisco  on  July  8th,  last,  having 
been  questioned,  preliminarily  and  perfunctorily, 
on  August  5,  again  (also  somewhat  perfunctorily) 
on  October  14,  and,  finally,  on  November  9,  at  the 
conclusion  of  which  final  examination  of  him  he 
was  excluded  by  unanimous  vote  of  the  board. 

The  reported  cause  for  all  of  the  delay  which 
occurred  in  this  case  was  the  failure  of  two  of 

the  witnesses  (applicant's  nephews,  Wong  Kie  Pon 
and  Wong  Kie  Ock)  to  appear  at  Angel  Island 
on  the  date  scheduled  for  their  hearing,  and  the 
fact  that,  after  they,  their  father,  Wong  Chue 
and  their  uncle,  Wong  Quan,  had  been  accorded 
a  preliminary  hearing,  thev  left  San  Francisco 
and  proceeded  to  their  several  places  of  employ- 

ment in  this  country. 

The  major  portion  of  the  several  summaries  of 
board  chairman  Wurm  is  devoted  to  a  discussion 

of  the  difficulties  that  are  alleged  to  haA^e  occurred 
in  connection  with  the  appearance  of  the  mtnesses 
at  Angel  Island;  and,  in  that  connection,  he  has 
placed  of  record  certain  of  his  deductions,  which 
are  nothing  more  nor  less  than  unsupported  con- 

clusions on  his  part,  to  the  effect  that  the  failure 
of  these  witnesses  to  put  in  their  appearance  at 
Angel  Island  on  the  date  scheduled  for  hearing 
was  merely  a  part  of  some  nefarious  scheme  to 
impede  and  frustrate  justice,  as  was  their  later 
departure  from  San  Francisco  before  the  case 
had  been  oificiallv  closed,  he  having  inferred,  in 
his  summary  of  September  8,  and  repeated,  with 
emphasis,  in  his  final  summary  that  the  fault  was 
ascribable  to  the  attorney  in  the  case  (Mr.  Mc- 
Gowan),  the  purpose  thereof  being  that  of  "more 
or  less  clouding  the  issue  while  an  endeavor  was 
being  made  to  become  more  fully  posted  on  all 
matters  that  might  be  testified  to  in  this  case 

before  a  board  of  special  inquirv^". 
The  wholly  gratuitous  remarks  of  the  board 

chairman  in  this  instance  and  this  connection  I 



feel  disposed  to  pass  by  as  having  emanated  from 
an  over-zealous  and  super-suspicious  official,  who 
either  could  not,  or  would  not,  see  the  situation 
in  its  proper  light,  and  who.  in  order  to  cloak  his 
own  derelictions,  was  willing  (ever  anxious)  to 
point  the  hand  of  suspicion  at  one  who  had  done 
his  utmost  to  facilitate  the  hearing  of  the  case 
before  the  board  of  special  inquirv  but  who,  ow- 

ing to  his  own  inability  to  guess  when  said  board 
had  concluded  with  the  examination  of  the  wit- 

nesses, suffered  them,  after  they  had  waited  in 
San  Francisco  for  weeks,  to  return  to  their  sev- 

eral places  of  business.  I  think  that  Mr.  Mc- 
O^owan  has  shown,  in  a  manner  which  should 
satisfy  any  person  those  prejudices  have  not  com- 

pletely closed  his  eyes,  that  he  exerted  every  en- 
deavor to  have  the  witnesses  appear  at  Angel 

Island  on  the  dav  set  for  the  hearing,  and  to  that 
end  had  secured  passes  to  the  Island  for  them, 
and  caused  such  passes  to  be  placed  in  their 
hands.  These  witnesses,  he  shows,  failed  to  con- 

nect with  the  early  morning  boat  to  the  Island, 
although,  according  to  their  testimony  and  to  in- 

formation which  has  been  furnished  to  me  by 
Mr.  McGowan,  they  went  over  on  a  later  boat,  and 
were  told  by  someone  at  the  Island  that  their 
presence  there  on  that  day  would  not  be  neces- 

sary. This  non-appearance  at  the  Island  on 
schedule  time  is  not,  however,  the  only  matter 
about  which  inspector  Wurm  complained,  for  he 
complained,  in  fashion  equally  acrimonious,  that 
after  they  had  been  accorded  one  examination 
(which,  it  transpired,  was  merely  a  preliminary 
examination)  they  left  San  Francisco,  one  of 
them  going  to  Southern  California,  and  two  of 
them  to  their  places  of  business  near  Chicago; 
so  that,  finally,  it  was  necessary  to  have  these 
witnesses  questioned  at  Calexico  and  at  Chicago 
respectivelv. 

It  is  shown  by  Attorney  McGowan,  in  his  let- 
ters of  record  with  the  case,  and  is  also  clearly 

borne  out  by  the  record,  that  these  witnesses  were 
not  notified,  nor  ivas  suggestion  of  any  hind  or 



character  made  to  them,  that  their  further  pres- 
ence in  San  Francisco  tvas  either  advisable,  or 

necessary,  or  that  there  was  the  slightest  intention 
on  the  part  of  the  hoard  to  further  examine  them 
in  connection  with  the  case.  As  they  had  left 
their  employment  in  remote  parts  of  the  country, 
were  in  San  Francisco  (and.  had  been  for  weeks) 
under  heavy  expense,  and  they  had  not  been  given 
reason  to  think  that  their  further  presence  there 

might  be  desired,  or  jjrove  to  be  helpful,  I  per- 
sonally can  find  no  fault  Avhatever  with  their 

having  returned  to  their  places  of  employment; 
and  I  submit  that  no  reasonable  man  can. 

I  might  add,  in  the  foregoing  connection,  that 

Attorney  McGow^an  represented  this  case  from 
the  outset;  he  was  at  all  times  accessible,  phone, 
or  otherwise;  and  that  neither  the  board  nor  any 
of  the  staff  at  Angel  Island,  commmiicated  to  him 
the  slightest  intimation  that  the  witnesses,  or  any 
of  them,  would  be  again  called  upon  to  testify. 

Since  the  record  was  not  open  to  Mr.  McGowan's 
inspection  until  after  formal  denial  was  entered 
in  the  case  the  witnesses  had  not  been  fully  ex- 

amined, or  that  they  would  be  again  called  upon 
to  appear  and  testify.  The  observations  of  the 
board  chairman  in  this  connection,  therefore,  are 
nothing  more  nor  less  than  an  acrimonious  and 
wholly  unwarranted  attack  upon  the  attorney,  and 
it  was,  moreover,  made  in  extremely  poor  taste. 

To  proceed  to  a  consideration  of  the  case:  It 
Is  to  be  noted  that  the  excluding  decision  purports 
to  have  been  based  on  some  six  or  seven  dis- 

crepancies to  be  found  in  the  testimony  either  as 
offered  in  the  instant  case,  or  between  present 
testimony  which  has  been  offered  in  past  reliated 
cases,  more  particularly  the  cases  of  the  two 
nephews  of  the  applicant  who  are  witnesses, 
namely,  Wong  Kie  Pon  and  Wong  Kie  Ock. 

The  first  of  the  discrepancies  which  the  board 
chairman  has  discussed  concerns  the  approximate 



date  (year)  when  the  applicant  and  his  mother 
moved  from  Jung  Moon  Leung  Village,  which  is 
the  village  of  his  birth,  to  Nom  Young  Village, 
where  the  family  home  now  is.  It  would  appear, 

from  the  past  and  present  testimony  of  the  ap- 
plicant's two  nephews,  as  well  as  from  the  testi- 

mony of  their  father  (Wong  Chue),  that  this  re- 
moval took  place  about  the  year  1912.  The  appli- 

cant, however,  testified  in  a  manner  to  indicate 
that  he  and  his  mother  did  not  move  to  Nom 

Young  Village  until  after  his  marriage,  which 
occurred  in  1924.  In  this  statement  he  was  cor- 

roborated, in  a  measure,  by  his  brother  Wong 
Quan,  who  testified  that  when  he  was  last  in  China 
(1914-1915,  as  shown  by  his  record)  his  mother 
and  applicant  were  living  in  Jung  Moon  Leung 

Village,  and  he  "guessed"  that  they  moved  to  the 
new  village  (a  short  distance  away)  some  time 
after  the  applicant  was  married  (1924). 

Note,  in  the  foregoing  connection,  that  nowhere 
have  Wong  Kie  Pon,  Wong  Kie  Ock,  and  their 
father,  Wong  Chue,  testified  that  applicant  Wong 
Lim  and  his  mother  removed  from  the  Jung  Moon 
Leung  Village  at  the  exact  time  that  they  (said 
witnesses)  removed  therefrom  to  the  Nom  Young 
Village.  True,  one  might  possibly  infer,  from  the 
general  trend  of  their  testimony  in  that  connec- 

tion, that  these  witnesses  might  have  testified 
that  the  applicant  and  his  mother  moved  to  the 
Nom  Young  Village  at  the  same  time  that  they 
did;  but  this  inference,  supposition,  or  what  not, 
was  not  sufficiently  strong  to  have  justified  the 
board  chairman  in  putting  words  in  their  mouths ; 
and  he  should  have  been  governed  by  what  they 
actually  testified,  rather  than  what  (he  thinks) 
they  would  have  testified  had  his  examination  of 
them  proceeded  to  proper  lengths.  This,  I  take 
it,  the  board  conceived  to  be  the  more  material  of 

all  of  the  "discrepancies"  which  were  developed 
on  the  record,  if  it  can  properly  be  said  to  have 

been  "developed".  The  remaining  points  are  mere 
peccadillos,  as  I  shall  undertake  to  show. 
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The  second  point  of  difference  discussed  by 
Chairman  Wurm  is  descriptive  of  the  home  vil- 

lage, the  applicant's  testimony  having,  it  seems, 
been  compared  with  diagrams  of  the  Nom  Young 
Village  which  three  of  the  witnesses  undertook  to 
make  and  which  constitute  one  of  the  exhibits  in 
the  case.  It  is  to  be  noted  that  these  diagrams 
themselves  do  not  agree  absolutely,  and,  obviously, 
one  or  all  of  them  is  not  correct ;  and  if  the  appli- 

cant's  testimony  is  not  in  substantial  accord  with 
them,  the  variations  are  greatly  minimized  by 
the  fact  that  the  witnesses  who  were  last  in  China 
(Wong  Kie  Pon  and  his  brother)  left  there  in 
1922,  it  being  logical  to  think  that  certain  changes 
in  the  places  or  residence  of  certain  of  the  in- 

habitants, etc.,  may  have  taken  place  meantime. 
The  applicant  refers  to  a  hedge  on  one  side  of 
the  village  which  some  of  the  others  have  failed 
to  mention;  and  he  also  described  a  small  stream 
(which  the  board  chairman  has  dignified  by  des- 

ignating a  river)  which,  according  to  him,  has  its 
origin  at  the  village  fish  pond,  which  stream  but 

one  of  the  others  (applicant's  brother  Chue)  men- 
tioned. In  this  brother's  diagram  the  "river"  is 

the  village  fish  pond,  the  likelihood  being  that  it 
is  nothing  more  than  a  drainage  ditch  and  is  dry 
during  a  major  portion  of  the  season.  To  de- 

nominate this  a  discrepancy  is  to  draw  on  one's 
powers  of  imagination  to  such  extent  as  to  lend 
a  touch  of  the  absurd  to  the  whole  situation, 
showing,  as  it  does,  that  the  board  was  merely 
groping  for  an  excuse  to  deny  simple  justice  to 
this  applicant,  who  has  always  been  referred  to 

as  one  of  Wong  Fook  Guey's  sons. 
There  is  incidentally  involved,  in  the  foregoing 

connection,  certain  descriptive  data  incident  to 
the  Jung  Moon  Leung  Village,  to  which  the  board 
chairman  has  alluded  only  in  a  general  way.  As 
some  of  the  witnesses  have  not  been  in  the  Jung 
Moon  Leung  Village  for  years,  and  the  point  is  of 
such  slight  importance  that  the  exceedingly  par- 

ticular board  chairman  noticed  it  in  passing  only, 
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I  will  not  take  up  my  time  nor  the  Department's 
time,  with  a  citation  and  discussion  of  the  par- 

ticular points  that  are  involved.  It  seems  to  be 
sufficient  to  say  that,  generally,  the  testimony 
which  has  been  offered  descriptive  of  the  Jung 
Moon  [jeung  Village  is  now  in  agreement,  as  it 
has  been  in  connection  with  past  cases,  the  records 
in  which  cases  the  Department  now  has  before  it. 

The  third  objection,  in  the  shape  of  a  testi- 
monial discrepancy,  which  Mr.  Wurm  has  re- 

ferred to  in  his  summary  of  the  testimony  relates 
to  the  names  of  villages  which  are  supposed  to 

be  in  the  vicinity  of  the  applicant's  present  vil- 
lage of  Nom  Young.  If  it  were  shown  that  the 

two  or  three  villages  which  the  applicant  and  his 
witnesses  have  mentioned  as  in  reasonably  close 
proximity  to  the  Nom  Young  Village  have  now, 
and  always  have  had,  but  one  name,  then  this 
point,  collateral  to  the  real  issue  in  the  case  as  it 
is,  might  possibly  be  accorded  some  evidentiary 
value.  The  names  of  these  two  or  three  callages, 
as  given  by  the  aiDplicant,  are  somewhat  similar 
(although  apparently  not  exactly  the  same)  as 
those  mentioned  by  his  two  nephews,  who,  it  is  to 

be  noted,  testified  through  different  intei*preters. 
As  it  frequently  is  the  case  that  Chinese  villages 
have  more  than  one  name,  and  that  different  in- 

terpreters may  pronounce  the  name  of  a  given 
village  differently,  I  fail  to  see  how  importance 

can  properly  be  ascribed  to  such  ''discrepancy" 
as  is  here  apparent. 

There  are  two  other  discrepancies  discussed  in 
the  summary  of  inspector  Wurm,  one  being  as  to 

exactly  how  long  the  applicant's  brother  Wong 
Hong,  who  is  now  in  China,  has  been  working  in 
a  certain  store  in  the  neighboring  market  place, 
and  the  other  as  to  whether  or  not  there  is  a  head- 

stone on  the  father's  gTave  in  China.  The  first 
mentioned  of  these  two  discrepancies,  so-called, 
calls  for  no  discussion  owing  to  its  entire  lack  of 
importance.    The  other  will  be  noticed  briefly. 
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The  father's  remains,  it  appears,  were  disin- 
terred and  shipped  to  China  several  years  ago ;  in 

fact,  they  appear  to  have  arrived  there  before 
the  nephews  came  here  in  1922.  They  had  then 
been  reinterred  in  the  ancestral  burial  ground  for 
a  brief  time  only;  and  one  of  the  nephews  testi- 

fies that  the  only  time  that  he  ever  saw  the  grave 
was  at  the  time  of  the  reinterment  when,  of 
course,  it  was  not  marked  by  a  stone  of  any  kind 
or  character.  The  applicant,  testifying  imder 

date  of  October  14,  last,  stated  that  his  father's 
grave  is  marked  hy  a  "slab  of  stone,  standing  iip- 
right",  which  stone  he  proceeded  to  descrilDe  as 
about  one  fo^ot  in  heighth.  On  being  later  ex- 

amined with  reference  to  this  "headstone",  he  tes- 
tified that  his  first  statement  offered  in  that  con- 

nection was  a  mistake,  as  the  grave  which  his 
father  occupies  is  not  marked  by  a  stone.  This,  it 
will  be  noted,  agrees  with  the  statements  of  the 

two  nephews  that  Wong  Fook  Guey's  grave  is  not 
marked  by  a  headstone  meaning,  of  course,  that 
it  was  not  so  marked  at  the  time  they  left  China. 
The  applicant  has  therefore,  merely  disagreed 
with  himself;  and  he  says  (and  there  is  no  reason 
for  disbelieving  his  statement)  that  he  was  merely 
mistaken.  Possible  he  had  in  mind  the  grave  of 
his  grandfather  when  he  referred  to  the  small 

stone,  or  "slab",  in  his  first  testimony.  He  is  the 
only  one  who  had  the  means  of  knowing  just  what 

condition  the  father's  grave  is  in  at  the  present 
time;  and  merely  l^ecause  he,  either  through  care- 

lessness or  a  lapse  of  memory,  at  first, referred  to 
a  stone  on  the  grave  appears  to  be  of  no  moment, 
particularly  since,  as  he  must  well  have  knowm, 
he  could  have  left  the  matter  rest  as  originally 
stated  by  him  without  any  fear  that  his  statement 
would  be  challenged  by  anyone. 

The  foregoing  covers  all  of  the  "discrepancies" 
and  other  objections  which  the  board  of  special 
inquiry,  per  its  chairman.  Inspector  Wurm,  has 
urged  against  the  applicant  who,  if  he  was  a  son 
of  Wong  Fook  Guey,  is  entitled  to  admission  as  a 
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citizen  under  the  terms  of  Section  1993  Revised 

Statutes.  As  his  father,  who  would  be  his  best  wit- 
ness, is  not  here  to  testify,  the  case,  quite  natural- 

ly, is  not  as  strong  as  the  applicant  would  like  to 
have  it  be.  That,  however,  is  his  misfortune,  and 
not  his  fault.  By  referring  to  the  old  exhibit  rec- 

ords it  is  to  be  noted  that  a  son  of  Wong  Fook 
Guey  by  the  name  of  this  applicant,  as  well  as  the 
approximate  age  claimed  for  him,  has  been  fre- 

quently alluded  to  in  the  past  in  connection  with 
the  cases  of  the  brothers,  as  well  the  cases  of  the 
two  nephews  of  the  applicant  who  have  testified 
in  his  behalf— Wong  Kie  Pon  and  Wong  Kie  Ock. 
Wong  Fook  Guey  himself  does  not  appear  to  have 
had  occasion  to  testify  with  reference  to  the  mem- 

bers of  his  family  between  the  time  of  the  birth 
of  this  applicant  and  his  own  demise.  For  the 
applicant,  that  is  merely  another  misfortune. 

Conclusion. 

As  the  applicant  has  established  an  affirmative 
and  adequately  strong  case  of  birth  abroad  to  a 
father  who,  at  the  time  of  such  birth,  was  a 
citizen  of  the  United  States  by  reason  of  having 
been  born  here,  I  have  respectfully  to  move  that 
his  appeal  be  Hustaiimd  and  his  admission  directed. 

(Sgd.)     Roger  O'Donnell, 
Attorney  for  Appellant. 

Atty's  copy  of  testimony  attached. 

The  Secretary  of  Labor  sustained  the  excluding  deci- 
sion and  the  petition  for  habeas  corpus  was  filed  in  the 

lower  court.  This  was  demurred  to  by  the  Government 

(T.  R.  p.  11),  and  the  demurrer  was  sustained  by 

Judge  St.  Sure.  (T.  R.  pp.  12  and  13.)  From  that 

order  this  appeal  is  taken.  The  lower  court  has  trans- 
mitted to  the  clerk  of  this  court  all  of  the  immigration 

records  which  were  filed  before  the  lower  court  at  the 

time  of  the  hearing.     (T.  R.  p.  12.) 
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POINTS  INVOLVED, 

First.  The  action  of  the  lower  court  has  sustained 

the  immigration  authorities,  notwithstanding  the  sub- 
mission of  evidence  of  so  conclusive  a  kind  and  char- 

acter that  to  refuse  to  be  guided  thereby  is  an  official 

abuse  of  discretion  and  the  hearing  accorded  him  was 

manifestly  unfair. 

Second.  The  lower  court  has  sustained  the  immigra- 
tion authorities  notwithstanding  that  their  adverse 

action  is  absolutely  without  supporting  evidence  to 
sustain  it. 

CONSOLIDATED  ARGUMENT. 

The  appellant's  father,  Wong  Fook  Gluey,  died  in 
Sacramento  in  this  state  in  the  year  1920.  His  estate 

is  in  the  course  of  being  probated.  The  appellant's 
two  brothers  have  each  to  receive  their  distributive 

portions  thereof.  This  is  mentioned  in  the  order  al- 
lowing the  appeal  and  released  on  bond.  (T.  R.  pp. 

18  and  19.)  The  matter  was  called  to  the  attention  of 

this  court,  in  an  ex  pibrte  application  for  bail  before 

Judges  Rudkin,  Dietrich  and  Hunt  (T.  R.  pp.  22  and 

23),  on  the  first  day  of  October,  1928.  The  application 

was  thereafter  made  so  that  the  detained  could  go  to 

Sacramento  and  obtain  his  distributive  portion  of  his 

father's  estate.  He  was  ordered  so  released  by  the 
court  for  the  period  of  one  week.  He  went  to  Sacra- 

ment as  announced  to  the  court  by  myself  and  obtained 

his  portion  thereof,  after  which  the  court  made  its 

order  that  the  appellant  might  remain  at  large  until 

the  determination  of  his  case  in  this  comitry.     (T.  R. 
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pp.  23  and  24.)  The  appellant  had  no  difficulty  in 

convincing  the  administrative  authorities  that  he  was 

the  son  of  Wong  Fook  Guey  and  as  such  entitled  to 

the  portion  of  his  estate.  From  a  portion  of  his  patri- 
mony so  received  this  appellant  is  enabled  to  prosecute 

his  appeal  in  this  court ;  in  other  words  he  spends  that 
which  he  received  from  his  father  to  have  sustained  the 

fact  that  he  is  what  he  claims  to  be,  that  is  the  son  of 

Wong  Fook  Guey,  before  the  immigration  authorities 

of  the  United  States,  from  whom  he  derives  his  citizen- 

ship.    The  sitiiafioa  presents  quite  a  paradox. 

The  actual  bias  exhibited  by  the  chairman  of  the 

Board  of  Special  Inquiry  is  so  apparent  that  it  pro- 

trudes all  through  the  record.  The  Tenyo  Maru  ar- 

rived at  San  Fi^'^ncisco  July  8,  1927.  The  case  was 
shortly  afterwards  given  to  me  and  I  filed  my  appear- 

ance as  his  attorney,  and  on  July  28,  1927,  appears  a 

letter  to  the  Commissioner  of  Immigration  at  Angel 
Island  as  follows: 

'Muly  26th,  1927. 
Hon.  John  D.  Nagle, 
Commissioner  of  Immigration, 
Angel  Island  Immigration  Station, 
San  Francisco,  California. 

Re:     Wong  Lim,  son  of  native, 
4  -21  ex  SS  Tenyo  Maru,  July  8,  1927. 

My  Dear  Sir : 
I  hand  you  herewith  copy  of  papers  as  pre- 

sented by  the  applicant.  The  records  essential  to 
a  hearing  are  as  follows : 

P.  L.  Brother,  Wong  Quan,  ex  SS  Mongolia, 
June  1st,  1915. 

P.  L.  Brother,  Wong  Chue,  ex  SS  Pres.  Taft, 
Nov.  6,  1922. 

The  brother  Wong  Quan  is  going  to  leave  for 
Chicago  in  a  few  days  so  I  would  like  as  early  a 
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setting"  as  possible.     The  two  brothers  can  go  to 
Angel  Island  together. 

This  will  constitute  all  of  the  available  evidence. 
Respectfully, 

(Sg-d.)     Geo.  A.  McCtowan, 
Attorney  for  Applicant." 

This  case  was  not  set  for  hearing  imtil  some  con- 
siderable time  thereafter  when  the  two  prior  landed 

brothers  went  to  Angel  Island  to  testify  for  this  ap- 
plicant. The  department  knew  at  that  time  that  one  of 

these  brothers,  Wong  Quan  was  held  here  from  re- 
turning to  his  home  near  Chicago,  as  is  evidence  by 

the  above  quoted  letter.  The  tw^o  brothers  went  there 
and  were  examined  and  in  so  far  as  they  knew  the  case 

was  ended  with  them  having  testified.  Shortly  after 

that  a  letter  w^as  sent  to  me  on  August  22nd,  calling 

for  the  appearance  of  the  applicant's  two  alleged 
nephews,  Wong  Kie  Pon  and  Wong  Kay  Ock  and  also 

a  certified  copy  of  the  death  certificate  covering  the 

applicant's  father.  These  affidavits  were  afterwards 
secured  and  sent  to  Angel  Island  by  a  letter  from  my 

office  dated  August  25,  1927.  I  will  state  that  we  are 

required  to  state,  when  submitting  any  affida^dts  that 

that  will  constitute  all  of  the  evidence  capable  of  pro- 
duction, and  those  expressions  are  used  in  both  of  my 

letters.  Nowhere  in  any  of  these  letters  w^as  any  men- 
tion or  suggestion  made  that  the  former  witnesses  were 

again  desired  at  Angel  Island.  In  point  of  fact  I  do 

not  believe  that,  had  inspector  in  charge,  Jones,  been 

at  Angel  Island  when  these  witnesses  went  there  for 

examination  that  they  would  have  ever  been  called  for, 

but  owing  to  his  absence  and  the  presence  of  Inspector 

Kuckheim  in  his  place  the  demand  was  made  that  they 



15 

be  brought  back  here  to  testify.  This  inspector  knew 

that  the  witnesses  were  non-residents  and  had  time  for 

the  completion  of  their  examination  while  there  the 
first  time  and  should  have  done  so  then.  Of  course  the 

witnesses  were  going-  to  their  places  of  residence  and 
it  was  quite  natural  for  them  to  do  so.  We  brought 

the  two  nephews  here,  one  from  the  state  of  Illinois, 
and  the  other  from  the  southern  extreme  of  the  state 

of  California,  to  testify.  Eventually  they  examined 

the  nephews  here  at  Angel  Island  and  after  that  desir- 

ing to  examine  the  brothers  again  they  did  so,  examin- 
ing one  brother  back  in  the  state  of  Illinois,  and  the 

other  one  in  the  southern  portion  of  this  state.  This 

question  of  mental  attitude  of  many  of  these  different 

inspectors  at  Angel  Island  certainly  merits  and  should 

receive  judicial  condemnation.  All  the  applicant  ever 

wanted  was  a  fair  trial.  It  is  earnestly  submitted  that 
that  has  not  been  accorded  him. 

I  want  to  call  the  attention  of  your  honors  to  some 

recent  cases  decided  by  Judge  Dooling  in  the  lower 

court.     In  the  case  of  Lee  Dung  Moo,  230  Fed.  546, 

wherein  Judge  Dooling  held : 

"It  is  manifest  from  the  foregoing  quotations, 
and  indeed  has  also  appeared  from  records  sub- 

mitted here  in  other  cases,  that  the  Immigration 
Bureau  looks  upon  this  statute,  in  so  far  as  it  may 
be  applicable  to  persons  of  the  Chinese  race,  ̂ Aih 
an  unfriendly  eye.  The  absolute  citizenship  there- 

in provided  for,  and  the  rights  pertaining  to  such 

citizenship,  are  regarded  as  'at  best  only  tech- 
nical', while  to  the  plain  language  of  the  statute 

is  added  by  construction  the  provision  that  it  does 
not  apply,  unless  the  foreign-born  child  of  the 
American  citizen  shall  leam  the  English  language 
and  come  to  the  United  States  before  he  is  25 
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years  of  age.  T  conceive  it  to  be  the  duty  of 
executive  as  well  as  of  judicial  officers  fairly  and 
freely  to  administer  the  laws  of  congress  as  they 
find  them,  whether  they  agree  with  the  policy  or 
purpose  of  such  laws  or  not.  In  the  instant  case 
the  very  law  which  would  entitle  the  applicant  to 
admission  into  this  country  is  regarded  with  such 
hostility  as  to  be  cast  into  the  balance  against 
him.  If  applicant  is  the  son  of  a  resident  Ameri- 

can citizen,  he,  too,  is  a  citizen,  and  entitled  to 
every  right  as  such.  The  question  of  relationship 
should  therefore  be  fairly  investigated,  with  a 
view  to  ascertain  the  tiTith,  and  with  a  perfect 
willingness  to  admit  him  as  a  citizen  under  this 
law,  instead  of  being  investigated  in  a  spirit 
hostile  to  the  law,  which,  lacking  the  power  to 
repeal,  accomplished  the  same  result  by  denying 

to  it  effect.  When  one's  right  as  a  citizen  is 
examined  in  that  sj^irit,  the  hearing  given  him 
appears  to  me  to  be  anything  but  fair. 

The  demurrer  will  therefore  be  overruled,  and 
the  writ  praved  for  will  issue,  returnable  Febru- 

ary 19,  1916,'at  10  o'clock,  a.  m." 

Again  in  the  case  of  Tom  Toy  Tin,  another  decision 

by  Judge  Dooling,  230  Fed.  748,  which  is  as  follows : 

''The  view  that  the  citizenship  of  a  person  of 
the  Chinese  race,  who,  though  born  in  China,  is 
the  son  of  a  natiAT-bom  American  citizen,  is  a 
'technical'  instead  of  a  real  one,  seems  to  have 
originated  in  the  Bureau  at  Washington,  and  to 
have  drifted  downwards  through  the  service  until 
it  has  inoculated  the  examining  inspectors,  so  that 
the  apparent  purpose  of  their  examinations  is, 
not  to  ascertain  the  truth,  but  to  exclude  all 

Chinese  w^ho,  claiming  to  be  citizens  by  virtue  of 
the  citizenship  of  their  fathers,  have  failed  to 
come  to  this  country  during  their  minority.  That 
the  immigration  officers  have  the  sole  power  to 
pass  upon  the  facts  after  a  fair  hearing  is  not 
disputed,  and  has  never  been  disputed,  by  this 
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court.  But  the  court  has  several  times  held  in 
recent  cases  that  a  fair  hearing  is  not  accorded 
when  the  examination,  as  to  relationship,  is  had 
in  a  spirit  hostile  to  that  law  which  provided  that : 

'All  children  heretofore  born  or  hereafter  bom 
out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens 
of  the  United  States'. 

And  whei'e  the  record  itself  discloses  the  fact 
that  the  evidence  is  weighed  in  that  spirit  of 
hostility  to  the  plain  provisions  of  the  statute  the 
court  is  driven  to  the  conclusion  that  the  hearing 
was  unfair. 
******* 

Upon  the  whole  record  the  court  is  of  the  opin- 
ion that  applicant's  right  to  enter  was  not  in- 

quired into  in  that  spirit  described  by  Judge 
Morton  in  the  following  terms: 

'The  essential  thing  is  that  there  shall  have 
been  an  honest  effort  to  arrive  at  the  truth  by 
methods  sufficiently  fair  and  reasonable  to  amount 

to  due  TDrocess  of  law'.  Chin  hoy  Yoti  (D.  C), 
223  Fed^.  833. 

The  demurrer  will  therefore  l^e  overruled,  and 
the  writ  will  issue  as  prayed  for,  returnable  on 

Feb.  19,  1916,  at  10  o'clock  a.  m." 

The  Department  of  I^abor  did  not  appeal  from  any 

of    Judge    Dooling's    decisions,    notwithstanding    the 
severity  of  his  strictures.    They  referred  the  matter  to 

the  Attorney  General,  where  the  Department  of  Labor 

lost  out.     The  Court  of  Appeals  for  the  9th  Circuit, 

however,  in  the  case  of  Qiian  Iling  Sun,  et  al.  v.  White, 

254  Fed.  402,  in  a  decision  written  by  Judge  Morrow, 

referred  to  Judge  Dooling's  decisions  as  follows: 

"We  are  of  the  opinion  that  in  such  an  inquiry 
it  should  distinctly  appear  that  the  department 
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was  not  influenced  in  its  decision  by  considerations 
not  authorized  bv  law.  The  decisions  of  Judge 
Dooling  in  Ex  parte  Wong  Foo  (D.  C),  230  Fed. 
534;  Ex  parte  Leong  Wah  Jam  (D.  C),  230  Fed. 
540;  Ex  parte  Ng  Doo  Wong  (D.  C),  230  Fed. 
751;  Ex  parte  Lee  Dung  Moo  (D.  C),  230  Fed. 
746,  and  Ex  parte  Tom  toy  Tin  (D.  C),  230  Fed. 
747,  we  think  state  a  rule  of  caution  applicable  in 
all  fairness  to  such  a  case.  The  judge  said  (Ex 
parte  Wong  Foo,  supra)  : 

^The  inquiry  of  the  Immigration  Department 
should  be  directed,  of  course,  in  good  faith  to  the 
ascertainment  of  that  fact  (that  the  applicant  is 
the  son  of  an  American  citizen).  The  burden  of 
proving  such  a  relationship  is  entirely  upon  the 
applicant,  but  that  burden  should  not  be  increased 
by  throwing  extraneous  matters  into  the  scale 

against  him'. 
We  are  also  of  the  opinion  that  there  is  but  one 

procedure  applicable  to  such  an  inquiry,  and  that 
is  the  procedure  provided  by  the  immigration 
statute.  Ui3on  the  record  in  this  case  we  do  not 
think  appellant  had  such  a  fair  hearing  before 

the  immigration  department  as  the  law  provides." 

For  examples  where  this  court  has  intervened  you 

are  referred  to  the  case  of  Woo  Ho>o  v.  White,  243 

Fed.  541;  also  to  the  case  of  Chmi  Sing  v.  Nagle,  22 

Fed.  (2d)  673;  also  Go  Lun  v.  NagU,  22  Fed.  (2d) 

246  and  TJ.  S.  v.  Brough,  22  Fed.  (2d)  926;  Johnson 

V.  Ng  Ling  Fong,  17  Fed.  (2d)  11  and  12;  Johnson  v. 

Damon,  16  Fed.  (2d)  Qb.  You  are  also  referred  to  the 

case  of  Whitfield  Hanges,  222  Fed.  745,  and  also  In  re 

Chitng  They  Poy,  13  Fed.  (2d)  262.  As  to  the  neces- 

sity of  a  fair  hearing  for  the  applicant  you  are  re- 
ferred to  the  case  of  Ktvock  Jan  Fat  v.  White,  253  U. 
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S.  454;  40  S.  C.  566;  64  L.  Ed.  1010,  particularly  where 
the  court  held  as  follows  : 

"The  acts  of  congress  give  great  power  to  the 
Seci'etary  of  Labor  over  Chiner^e  immigrants  and 
persons  of  Chinese  descent.  It  is  a  power  to  be 
administered,  not  arbitrarily  and  secretly,  but 
fairly  and  openly,  under  the  restraints  of  the 
tradition  and  principles  of  free  government  ap- 

plicable where  the  fundamental  rights  of  men  are 
involved,  regardless  of  their  origin  or  race.  It 
is  the  province  of  the  courts,  in  proceedings  for 
review,  within  the  limits  amply  defined  in  the 
cases  cited,  to  prevent  abuse  of  this  extraordinary 
power,  and  this  is  possibk^  only  when  a  full  record 
is  preserved  of  the  essentials  on  which  the  exec- 

utive officers  proceed  to  judgment.  For  failure 
to  preserve  such  a  record  for  the  information,  not 
less  of  the  Commissioner  of  InunigTation  and  of 
the  Secretary  of  Lal>or  than  for  the  courts,  the 
judgment  in  this  case  must  be  reversed.  It  is  bet- 

ter that  many  Chinese  immigrants  should  be  im- 
properly admitted  than  that  one  natural  bom 

citizen  of  the  United  States  should  be  permanently 
excluded  from  his  country. 

*465 

*The  practice  indicated  in  Chin  Yow  v.  United 
States,  208  U.  S.  8,  28  Sup.  Ct.  201,  52  L.  Ed.  369, 

is  approved  and  adopted,  the  judgment  of  the  Cir- 
cuit (V^urt  of  Appeals  is  reversed,  and  the  cause 

is  remanded  to  the  District  Court  for  trial  of  the 
merits. 

Ju dgm  en t  reversed . 

Writ  of  habeas  corpus  to  issue." 

We  should  call  attention  primarily  to  the  decision 

of  this  court  in  the  case  of  Go  Lun  v.  Nagle,  fmpra, 

22  Fed.  (2d)  246,  wherein  it  was  held: 

"We  may  say  at  the  outstart  that  discrepancies 
in  testimony,  even  as  to  collateral  and  immigra- 
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tion  matters,  may  be  such  as  to  raise  a  doubt  as 
to  the  credibility  of  the  witnesses  and  warrant  ex- 

clusion; but  this  carniot  be  said  of  every  dis- 
crepancy that  may  arise.  We  do  not  observe  the 

same  things,  or  recall  them  in  the  same  way,  and 
an  American  citizen  cannot  be  excluded,  or  denied 

the  right  of  entry,  because  of  immaterial  and  un- 
impoi'tant  discrepancies  in  testimony  covering  a 
multitude  of  subjects.  The  purpose  of  the  hear- 

ing is  to  inquire  into  the  citizenship  of  the  appli- 
cant, not  to  develop  discrepancies  which  may  sup- 

port an  order  of  exclusion,  regardless  of  the  ques- 
tion of  citizenship." 

Attention  is  also  directed  to  the  case  of  Nagle  v. 

Dong  Ming,  26  Fed.  (2d)  438,  wherein  this  court  held: 

a*  *  *  ̂ ^^  upon  analysis  it  is  found  that  all 
discrepancies  relied  upon  by  the  government  ex- 

cept in  one  or  two  instances,  relate  to  chronology, 

a  subject  with  respect  to  which  we  knew  the  hu- 
man mind  is  frail,  particularly  w^here,  as  here,  a 

period  of  25  to  40  years  has  elapsed.  And  the 
specific  discrepancies  pointed  out  are  not  of  such 
character  as  to  be  unreasonable.  We  have  no  dis- 

position to  depart  from  or  modify  the  rules  fol- 
low^ed  in  such  cases  as  Jeung  Bock  Hong  v.  White, 
258  Fed.  23;  Siu  Say  v.  Nagle,  295  Fed.  676,  and 
Fong  Quong  Hay  v.  Nagle,  17  Fed.  (2d)  231, 
where  the  right  of  the  ad.ministrative  officers  to 
inquire  into  collateral  matters  for  the  purpose  of 
testing  credibility  and  the  strict  limitation  on  the 
power  of  the  courts  to  interfere,  are  recogiiized. 
But  it  must  be  borne  in  mind  that  mere  discrep- 

ancy does  not  necessarily  discredit  testimony.  It 
is  sometimes  urged  upon  us  that  the  testimony 
is  impeached  by  its  discrepancies,  and  sometimes 
by  its  complete  accord.  Both  propositions  are 
valid.  But  to  be  so  and  to  escape  the  charge  of 
inconsistency,  they  must  be  understood  in  the 
light   of  the  reason  upon  which  they  rest,   and 
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applied  only  within   the   range  of  such   reason; 

otherwise  all  testimony  would  be  self-impeaching." 

Attention  is  also  directed  to  the  case  of  Nagle  v. 

Wong  Ngook  Hong,  et  at.,  27  Fed.  Rep.  (2d)  650,  and 

also  to  the  decision  of  Mason  i'.  Tillinghast,  27  Fed. 

(2d)   580;  citing  particularly  the  case  of  Go  Lwn  v. 

Nagle,  supra,  and  also  Tisi  v.  Todd,  264  U.  S.  131 ; 

particular  reference  is  also  made  to  the  case  of  Lew 

Sun  Soon  v.  Tillinghast,  27  Fed.   (2d)   775,  it  being 

an  interesting  decision  by  Judge  Morton  of  Boston. 

See  also  the  case  of  Fong  Tan  Jew  v.  Tillinghast,  24 

Fed.  (2d)  632,  wherein  the  court  held  as  follows: 

"This  record  shows,  as  a  whole,  failure  to  exer- 
cise their  great  power  'under  the  restraints  of  the 

traditions  and  principles  of  free  government  ap- 
plicable \vhere  the  fundamental  rights  of  men  are 

involved,  regardless  of  their  origin  or  race'. 
Kwock  Jan  Fat  v.  White,  253  U.  S.  454,  464;  40 
8.  Ct.  566,  570  (60  L.  Ed.  1010).  The  conclusion 
was  a  fiat — not  a  finding  grounded  on  substantial 
evidence,  or  upon  material  discrepancies.  Chin 
Yow  V.  United  States,  208  U.  S.  8;  28  S.  Ct.  201; 
52  L.  Ed.  369;  Go  Lun  v.  Nagle  (C.  C.  A.),  22 
Fed.  (2d)  246;  United  States  ex  rel.  Laong  Ding 

^  v.  Brough  (C.  (\  A.),  22  Fed.  (2d)  926;  Wliitfield 
V.  Hanges  (C.  C.  A.),  222  Fed.  745;  In  re  Chung 
They  Poy  (D.  C),  13  Fed.  (2d)  262. 

The  result  is  that,  under  the  rule  laid  down  in 
Chin  Yow  v.  United  States,  208  U.  S.  8,  12;  28 
S.  Ct.  201 ;  52  L.  Ed.  369,  the  case  must  stand  for 
trial  on  the  merits  in  the  court  below. 

The  decree  of  the  District  Court  is  reversed, 
and  the  case  is  remanded  to  that  court  for  further 

proceedings  not  inconsistent  with  this  opinion." 
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By  the  citation  of  so  large  a  number  of  cases  where- 
in the  immigration  authorities  have  been  held  to  have 

abused  the  discretion  vested  in  them  it  is  hoped  that 

precedence  will  be  found  for  such  action  in  this  present 

case.  The  Board  of  Special  Inquiry  sitting  in  this  case 

did  not  take  up  the  examination  of  this  case  with  an 

open  mind  and  with  a  freeness  and  willingness  to  land 

the  applicant  if  he  proved  his  claimed  relationship. 

They  simply  set  to  work  to  try  and  develop  discrep- 
ancies upon  which  to  deny  the  applicant  a  landing. 

Having  brought  these  two  uncles  half  way  across  the 

continent  to  testify  and  then  having  brought  the  two 

cousins  across  the  continent  to  testify  they  then  start 
to  fold  fault  and  call  for  the  uncles  to  come  back  here 

again  to  testify.  They  were  here  before  the  immigra- 
tion authorities  and  gave  their  testimony  and  when 

they  were  here  and  present  for  examination  they 

should  have  been  thoroughly  examined  as  to  every 

possible  thing  in  their  case.  The  calling  for  these  two 

cousins  to  be  presented  as  witnesses  was  simply  in  the 

hope  that  if  they  were  presented  some  discrepancy 

would  be  developed. 

We  respectfully  submit  that  such  methods  of  ex- 
amination should  be  stopped  and  when  a  boy  has 

proven  the  existence  of  his  relationship  he  should  not 

be  required  to  go  any  further.  This  boy,  through  the 

indulgence  of  this  court,  has  been  permitted  to  receive 

his  distributive  share  of  his  father's  estate,  and  we 
submit  this  case  firm  in  the  opinion  that  this  court  will 

decree  that  the  immigration  authorities  have  mani- 
festly abused  the  discretion  vested  in  them,  and  that 
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the  hearing  accorded  has  been  unfair  and  that  the 

a];)plicant  should  be  discharged  from  custody. 

Dated,  San  Francisco, 

October  27, 1928. 

Respectfully  submitted, 
George  A.  McGowan, 

Attorney  for  A  ppellmit. 
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BRIEF  FOR  APPELLEE 

May  It  Please  the  Court  : 

As  stated  in  the  brief  for  the  appellant,  the  appeal 
is  from  an  order  sustaining  a  demurrer  to  a  petition 
for  writ  of  habeas  corpus,  and  denying  the  writ,  to 
Wong  Lim,  who  claims  to  be  a  citizen  of  the  United 
States  under  Section  1993  of  the  Revised  Statutes 

by  virtue  of  being  born  abroad  to  a  father  who  is  al- 
leged to  be  a  native  of  our  country. 

The  immigration  records  were  by  stipulation  made 
a  part  of  the  petition. 



The  nativity  of  the  father,  and  his  relationship  to 

the  applicant,  are  in  dispute. 

It  is  claimed  by  the  appellant  that  the  findings  of 
fact  by  the  immigration  officials  are  unsupported  by 
the  evidence.  We  are  well  aware  of  the  decisions  of 

which  the  case  of  Oo  Lun  v.  Nagle,  22  Fed.  (2d)  246 
is  an  outstanding  example,  wherein  the  judiciary  has 
inquired  into  the  sufficiency  of  the  evidence  to  support 
the  findings  of  the  immigration  officials.  We  do  not 

concede  the  power  of  the  judiciary  to  make  that  in- 
quiry. In  another  case  that  will  be  heard  this  term 

(Lim  Tung  Noy  v.  Nagle,  No.  5534)  we  will  present 
fully  to  your  Honors  our  views  upon  that  question.  In 
the  present  case  we  pass  from  it  because  it  is  easy 
for  us  to  show  that  the  evidence  is  sufficient. 

The  witnesses  here  were : 

First.  Wong  Lim,  the  applicant,  born  January  16, 
1909,  who  had  never  been  in  our  country  until  the 

present  arrival  at  Angel  Island.  (Exhibit  A,  page  13) 

Second.  Wong  Quan,  an  alleged  brother  of  the 
applicant,  born  in  1890,  who  arrived  in  the  United 
States  on  June  20,  1908,  and  who  has  been  here  since 

excepting  for  one  visit  to  China,  leaving  here  August 
29, 1914,  and  returning  here  on  June  28, 1915.  (Exhibit 
G,  pages  3,  24;  Exhibit  A,  page  76) 

Third.  Wong  Chue,  an  alleged  brother  of  the  appli- 
cant, born  in  1888,  who  first  arrived  in  the  United 

States  in  the  year  1908,  and  who  has  made  one  visit 

to  China  since,  leaving  here  in  the  year  1921  and  re- 



turning  here  in  the  year  1922.  (Exhibit  C,  pages.  4,  30; 
Exhibit  A,  page,  65) 

Fourth.  Wong  Kie  Ock,  an  alleged  nephew  of  the 
applicant,  the  present  witness  being  a  son  of  another 
witness  Wong  Chue.  Wong  Kie  Ock  was  born  in  the 

year  1908  and  first  arrived  in  this  country  in  the  year 
1922,  and  has  been  here  ever  since.  (Exhibit  F,  page 

28;  Exhibit  A,  pages  32,  97) 

Fifth.  Wong  Kie  Pon,  an  alleged  nephew  (brother 
of  the  next  preceding  witness),  born  in  the  year  1907, 
who  first  arrived  in  this  country  in  the  year  1922  and 

has  been  here  since.  (Exhibit  E,  pages  15,  16;  Ex- 
hibit A,  pages  30,  83) 

Sixth.  Wong  You  Fong,  no  relation  to  the  applicant, 
bom  in  the  year  1897,  first  arrived  in  this  country 

in  the  year  1909  and  has  been  here  ever  since.  (Ex- 
hibit A,  page  52) 

All  the  witnesses  came  from  the  same  village  in 

China,  but  have  lived  in  different  villages  there  at 
different  times. 

The  ease  of  the  applicant,  so  far  as  made  by  the 
petition,  is  made  up  of  legal  conclusions;  and  so  far 
as  made  by  the  brief  on  appeal,  the  facts  relied  upon 
seem  to  be  made  up  by  copy  of  the  argument  of  Mr. 

Roger  O'Donnell  before  the  Secretary  of  Labor  at 
Washington.  A  major  portion  of  that  argument  con- 

sists of  invective  against  and  abuse  of  the  immigra- 
tion officials.  We  decline  to  engage  in  such  a  contro- 

versy.    We  are  only  concerned  with  whether  a  co- 



ordinate  branch  of  the  Government  in  making  a  find- 
ing of  fact  had  any  evidence  before  it  upon  which 

to  make  it. 

We  here  quote  in  full  the  summary  by  the  Board  of 
Special  Inquiry: 

AUGUST  5,  1927. 
Chairman: 

This  case  was  set  for  hearing  this  date  and  the 
applicant  and  his  two  alleged  brothers  Wong  Chue 
and  Wong  Quan  were  briefly  examined,  the  testi- 

mony of  whom  was  stated  by  the  attorney  of  rec- 
ord would  complete  the  showing  to  be  made  in 

applicant's  behalf.  As  the  last  two  mentioned  ex- 
pressed a  desire  that  the  two  alleged  sons  of  Wong 

Chue,  namely  Wong  Kay  Ock  and  Wong  Kay  Pon, 
who  are  now  in  this  country,  be  also  introduced 

as  witnesses  in  applicant's  behalf,  and  as  there 
is  no  death  certificate  filed  concerning  the  alleged 
father  Wong  Fook  Guey,  I  make  a  motion  that 
further  hearing  in  this  case  be  deferred  until  such 
time  as  the  two  additional  witnesses  and  the  death 

certificate  can  be  produced  before  the  board. 
Member  Flenner:  I  second  the  motion. 

Member  Avery:  I  concur.    (Ex.  A-16-17) 

■'  SEPTEMBER  10,  1927. 
Board  Reconvenes. 

By  Chairman: 

As  stated  previously  this  case  was  deferred  on 
August  5,  1927,  for  the  production  of  two  addi- 

tional witnesses,  who,  with  the  others  who  had 
previously  appeared  and  the  applicant,  when  ex- 

^       amined  together  by  the  Board,  would  constitute 



all  of  the  evidence  which  would  be  presented  in 

applicant's  behalf. 
The  case,  after  going  thru  the  usual  formalities, 

was  set  for  September  2, 1927,  at  which  time  it  was 
supposed  that  all  of  the  witnesses  would  appear 
for  hearing.  However,  it  will  be  noted  that,  not- 

withstanding what  the  attorney  of  record  stated 
in  his  various  telephone  messages  with  Inspector 
in  Charge  Phillips  B.  Jones,  on  September  2,  as 

outlined  in  Inspector  Jones'  report  to  the  Board 
at  the  opening  of  the  hearing,  on  the  8th,  they 
failed  to  come  to  the  Island. 

When  the  case  came  before  the  Board  on  the 
8th  instant  it  was  noted  that  just  two  witnesses 
were  available  in  this  District  for  hearing,  the  two 
previously  before  the  Board  on  August  5,  accord- 

ing to  the  two  witnesses  before  us,  having  depart- 
ed from  the  City  of  San  Francisco  about  two  or 

three  weeks  previously. 

Statements  were  taken  from  Wong  Kie  Pon 
and  Wong  Kie  Ock,  two  alleged  nephews  of  the 
applicant,  the  two  witnesses  who  came  to  the 
Island  on  the  8th  instant,  and  it  will  be  noted  from 
them  that  while  these  two,  who  claim  to  be  broth- 

ers and  have  not  seen  one  another  for  a  period  of 
8  months,  have  lived  apart  during  their  present 
sojourn  in  San  Francisco  Bay  District;  secondly, 
that  Wong  Kie  Pon  claimed  that  the  only  pass  he 
ever  had  to  come  to  Angel  Island  was  given  to  him 

by  Wong  You  Fung,  a  villager,  who  was  in  in- 
terpreter, on  the  7th  instant ;  that  he  did  not  know 

how  this  Wong  You  Fung  had  known  he  was  to 
come  to  Angel  Island  to  testify,  except  possibly 
that  this  Wong  You  Fung  was  a  friend  of  his 
father  and  got  the  information  from  the  latter; 
that  this  pass  covered  him  and  his  brother  Wong 
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Kie  Ock;  thirdly,  that  the  8th  instant  was  the 
first  time  he  had  ever  been  to  Angel  Island  for 
any  pui^ose  since  his  arrival  here  in  1922;  and 
fourthly,  he  was  never  approached  by  anyone  in 
San  Francisco  about  coming  to  Angel  Island  until 
the  7th  instant. 

Wong  Kie  Ock,  the  other  witness,  at  first  stated 
he  had  been  to  the  Island  on  September  2  in  order 
to  deliver  a  package  and  gave  quite  a  lengthy 
statement  as  to  just  what  he  and  his  brother  Wong 
Kie  Pon  had  done  on  the  Island  that  day;  then, 
when  told  what  Wong  Kie  Pon  had  stated  about 
the  8th  instant  being  the  first  time  he  had  ever 
been  on  the  Island  since  1922,  after  some  minutes 

of  hard  thinking,  he  confessed  that  he  had  not 
been  to  the  Island  on  the  2nd  instant  and  that  he 

had  made  up  the  story  which  he  had  previously 
told. 

Both  witnesses  appearing  before  the  Board  on 
the  8th  instant  were  very  hesitant  and  nervous 
throughout  the  hearing  and  it  was  quite  evident 
that  they  were  trying  to  give  untrue  testimony. 

It  is  my  opinion  that  this  case  has  the  earmarks 

of  being  fraudulent,  w^hich  is  more  thoroughly 
borne  out  by  the  facts  of  record  in  regard  to  this 
family.  In  the  first  place  Wong  Yuk  Yun,  alias 
Wong  Pook  Yuey,  has  never  been  on  record  of 

having  such  a  son  as  applicant;  secondly,  appli- 
cant testified  on  Aug.  5  that  his  father  was  born 

in  China  and  later  had  established  citizenship  in 

this  country,  of  which  he  was  positive  and  also 
had  this  information  from  his  mother;  thirdly, 
that  the  death  certificate  filed  in  the  present  case 

covers  a  Dong  Wong,  which  name  at  no  time  was 
given  for  the  alleged  father;  fourthly,  that  while 

Dong  Chue,  one  of  the  alleged  brothers  who  ap- 



peared  before  the  Board  on  August  5,  has  brought 
into  this  country  two  sons,  the  manifest  plainl_y 
shows  that  upon  arrival  here  in  1908,  the  essential 

trip,  he  stated  he  was  single  (He  was  not  ques- 
tioned as  to  this  by  the  inspector  at  the  time  of 

examination) — then  again,  one  of  these  should  not 
have  been  landed  even  granting  that  the  marital 
status  was  a  matter  of  record  and  conceded,  as 

their  alleged  father  had  not  been  conceded  a  citi- 
zen at  the  time  of  the  birth.  Then  again,  the  other 

alleged  brother,  Wong  Quan,  who  was  also  a  wit- 
ness before  the  Board  on  August  5,  was  likewise 

single  when  he  first  arrived  here  in  1908,  and  in 

1925  (24607/2-20)  tried  to  bring  in  a  son,  Wong 
Sun  Hor,  claiming  marriage  on  original  entry,  but 
this  boy  was  deported. 

I  believe  it  should  be  insisted  upon  that  Wong 

Chue  and  Wong  Quan,  applicant's  alleged  broth- 
ers, and  Wong  Kie  Pon  and  Wong  Kie  Ock,  appli- 

cant's alleged  nephews,  be  examined  at  the  same 
time,  and  I  make  a  motion  that  further  considera- 

tion be  deferred  pending  such  action. 

Member  Manley:   I  second  the  motion. 

Member  Roberts:  I  concur.  (Ex.  A,  p.  35  to  37) 

OCTOBER  21, 1927. 

By  Chairman: 

As  Wong  You  Pong,  who  wrote  to  this  Office 
on  Sept.  23,  1927,  and  was  examined  Oct.  6,  1927, 

made  reference  to  the  applicant's  alleged  father 
having  an  estate  in  this  country  which  is  unset- 

tled, I  believe  that  he  should  be  further  questioned 

as  to  why  he  was  refused  to  be  allowed  to  be  ad- 
ministrator, as  it  does  not  seem  to  me  that  the  fact 

of  his  not  living  in  Sacramento  would  have  any 
bearing  on  this;  and  he  should  be  further  asked 
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as  to  the  name  of  the  judge  who  advised  him  that 
the  estate  would  have  to  await  the  landing  of  the 
applicant  before  being  distributed. 

This  case  is  now  awaiting  the  results  of  exami- 
nations in  Chicago  and  Calexico,  and  the  matter 

above  mentioned  could  be  straightened  out  dur- 
ing the  interim  that  the  evidence  is  being  for- 

warded to  this  office,  and  I  make  a  motion  that 
the  foregoing  be  done.    (Ex.  A,  p.  64) 

NOVEMBER  9,  1927. 
Chairman: 

Supplementing  my  previous  summary  of  Oct. 
21st,  Sept.  10th  and  Aug.  5th  regarding  this  case : 

It  is  my  opinion  that  to  fully  understand  all  that 
has  transpired  in  this  case  it  would  be  well  to 
briefly  describe  it  as  occurred.  The  case  was  first 

set  for  hearing  August  the  5th,  on  which  date  ap- 

plicant's two  alleged  brothers,  Wong  Quan  and 
Wong  Chue,  who  appeared  before  the  board  at 
that  time  expressed  a  wish  that  the  two  sons  of 
Wong  Chue,  namely  Wong  Kie  Pon  and  Wong 
Kie  Ock,  also  appear  and  be  examined  on  behalf 
of  the  applicant.  For  that  reason  and  also  the  fact 

that  the  applicant's  alleged  father  is  supposed  to 
be  dead  and  the  board  wishing  to  give  applicant 
every  assistance,  the  case  was  deferred  and  again 
set  for  hearing  on  Sept.  2d,  at  which  time  it  was 
expected  all  four  witnesses  would  appear,  but  on 
that  date  no  one  came  to  this  station  to  testify 

in  applicant's  behalf,  this  in  spite  of  what  the  at- 
torney of  record  stated  over  the  'phone  to  Inspec- 

tor in  Charge  Philip  B.  Jones,  and  the  record 
would  seem  to  bear  out  my  belief  that  the  state- 

ment of  the  attorney  of  record  was  for  the  purpose 

of  more  or  less  clouding  the  issue  while  an  en- 



deavor  was  being  made  to  become  more  fully 
posted  on  all  matters  which  might  be  testified  to 
in  this  case  before  a  board  of  special  inquiry.  The 
case  was  again  set  for  hearing,  on  Sept.  8  and  on 
that  date  just  the  two  additional  witnesses  Wong 
Kie  Ock  and  Wong  Kie  Pon  appeared  before  the 
board  and  they  both  stated  that  the  other  two 
witnesses  had  left  San  Francisco  some  two  or  three 

weeks  previous  for  the  east  and  southern  part  of 
the  state.  They,  the  two  witnesses  appearing,  were 

examined  on  that  date  as  to  just  what  had  oc- 
curred since  their  arrival  in  San  Francisco  to  tes- 

tify on  behalf  of  applicant.  Wong  Kie  Pon  stated 
that  Sept.  7th  was  the  first  time  he  got  a  pass  to 
come  to  Angel  Island,  which  he  secured  from  a 
Wong  You  Fung,  a  supposed  villager  of  his,  and 
that  he  had  not  been  on  this  island  since  the  time 

he  was  landed  in  1922.  Wong  Kie  Ock  stated  at 
first  that  he  and  his  brother  had,  and  gave  a  very 
lengthy  story  as  to  just  how  he  and  his  brother 
Wong  Kie  Pon  had  been  to  this  station  on  Sept. 
2d  and  the  numerous  things  they  had  done  at  that 
time,  but  when  he  was  finally  shown  that  he  was 
telling  a  falsehood,  he  admitted  it  and  agreed  with 

Wong  Kie  Pon's  statement  that  Sept.  8th  was  the 
first  time  they  had  been  on  the  island  since  they 
were  landed  in  1922.  The  case  was  again  deferred 
for  the  purpose  of  having  all  witnesses  heard  on 
the  same  date  and  it  was  understood  that  Wong 
Kie  Pon  and  Wong  Kie  Ock  were  to  remain  in  San 
Francisco  for  the  purpose  of  being  examined  with 
the  applicant  at  this  station,  but  it  will  be  noted 
from  information  furnished  by  the  attorney  of 
record  they  very  shortly  left  San  Francisco,  one 
apparently  going  to  Indio,  Calif.,  and  the  other 
going  east  to  Quincey,  111.  It  is  noted  that  Wong 

Chue,  applicant's  alleged  brother,  was  the  only 
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witness  who  returned  to  his  original  place  of  resi- 
dence, notwithstanding  what  the  attorney  of  rec- 

ord stated  in  his  letters  of  Aug.  25th  and  Sept.  8th 

as  to  these  four  witnesses  being  desirous  of  re- 
turning to  their  respective  businesses. 

Under  date  of  Sept.  24th  simultaneous  examina- 
tions were  arranged  so  that  the  case  could  be  heard 

at  Chicago,  Calexico  and  this  office  on  the  same 
date.  This  examination  started  Oct.  14th  but  it 

will  be  noted  at  that  time  witness  Wong  Kie  Ock 

was  not  heard,  it  being  discovered  that  he  re- 
mained in  San  Francisco  and  did  not  return  to 

Calexico  as  this  office  was  previously  informed. 
He  was  examined  this  date  by  this  board. 

The  complete  hearing  in  this  case  could  have 
been  consummated  sometime  early  in  the  month  of 
August  if  the  witnesses  had  remained  in  the  San 

Francisco  District  as  is  always  the  case,  where  ac- 
tion is  deferred  by  Board  of  Special  Inquiry,  pend- 
ing the  examination  of  other  witnesses.  For  my 

own  part  I  have  never  known  of  an  instance  where 

witnesses  before  a  board  of  special  inquiry  scat- 
tered to  all  parts  of  the  United  States  after  once 

being  heard  unless  there  was  some  fraud  in  the 
case. 

Under  date  of  Sept.  26th  this  office  received  a 
letter  dated  Sept.  23d  from  one  W.  Y.  Fong,  2600 

Hillgard  Ave.,  Berkeley,  Calif.,  who  is  the  man  re- 
ferred to  as  ** Interpreter"  and  who  arranged  for 

the  two  witnesses  Wong  Kie  Pon  and  Wong  Kie 
Ock  to  come  to  the  Island  on  Sept.  8th.  In  this 
letter  it  will  be  noted  that  this  party  gives  a  very 
good  description  of  how  he  knows  the  relationship 
exists  in  this  instance  and  how  he  has  tried  to 

assist  the  applicant  who  has  suffered  many  hard- 
ships.   From  the  evidence  it  looks  very  much  like 
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tihis  W.  Y.  Fong  was  responsible  for  the  madeup 
false  statement  of  Wong  Kie  Ock  before  the  Board 

on  Sept.  8th.  This  W.  Y.  Fong  was  examined  by- 
Inspector  Benson  on  Oct.  6th  and  Oct.  28th,  and 
in  the  hearing  of  Oct.  6th  and  also  in  his  letter  this 
witness  speaks  about  administration  matters  of 

applicant's  alleged  father's  estate.  The  evidence 
he  has  given  on  this  matter  of  administration  is  all 

false,  as  I  know  from  experience  that  an  adminis- 
trator does  not  have  to  live  in  the  place  where  the 

estate  is  nor  is  there  anything  in  the  law  that 
states  an  heir  must  come  to  the  place  of  residence 
of  the  deceased  relative  in  order  to  get  his  share  of 
the  estate.  My  experience  in  these  matters  has 
been  in  the  state  of  California.  The  witness  Wong 
Quan  presented  a  receipt  for  $356.97  as  his  share 
of  an  estate  which  receipt  he  signed  and  which  is 
dated  in  pencil  the  year  1920,  the  month  and  day 
being  omitted  and  he  stated  he  received  this  money 
from  Fong  Jong,  who  is  a  university  student  at 
Berkeley,  Calif.,  no  doubt  referring  to  W.  Y.  Fong 
mentioned  above.  The  name  of  Wong  Quan  signed 
on  this  receipt  both  in  English  and  in  Chinese  in 
my  opinion  does  not  agree  with  that  now  signed 
or  previously  written  by  the  witness  Wong  Quan. 
Another  thing  which  would  seem  to  make  this  re- 

ceipt be  of  little  value  is  the  fact  that  the  witness 

Wong  Quan  should  have  a  copy  of  it.  In  the  cir- 
cumstances it  would  seem  to  indicate  there  is  no 

such  a  thing  as  an  estate  of  the  alleged  father  but 
it  is  merely  put  in  the  record  in  order  to  make  it 
look  as  if  the  relationship  no  doubt  exists  and 
that  it  is  imperative  for  the  applicant  to  be  landed 
in  order  to  get  his  share  of  this  estate  under  the 
laws  of  the  State  of  California.  This  I  believe  is 

more  fully  brought  out  by  the  statement  of  Wong 
Quan  in  the  case  of  his  alleged  son  Wong  Sun  Hor 
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(24607/2-20),  wherein  it  is  shown  that  this  Wong 
Quan  stated  Nov.  23,  1925,  that  the  last  time  he 
saw  his  father  was  in  CR  4  (1915) ;  that  a  clansman 
Wong  You  Fong  arranged  to  have  the  remains 

shipped  back  to  China  and  that  he  was  in  Minne- 
sota at  the  time  of  his  father's  death.  He  also 

states  in  the  present  case  that  the  last  time  he 
saw  his  father  was  in  CR  4  (1915).  In  the  present 
case  this  witness  Wong  You  Fong  testified  before 

Inspector  Benson  that  at  the  time  of  the  father's 
death  in  Sacramento,  Wong  Quan,  the  applicant's 
brother,  was  also  there  and  that  he  (Wong  You 

Fong)  made  the  arrangements  with  the  under- 
taker to  take  care  of  the  body.  Another  thing  on 

this  estate  matter  is  that  Wong  Chue,  applicant's 
alleged  brother,  stated  before  the  Calexico  office 
that  they  used  the  money  the  father  had  left  to  pay 

for  shipping  his  remains  back  to  China,  this  state- 
ment being  made  in  the  present  case.  The  appli- 

cant was  examined  about  this  estate  matter  and  he 

testified  that  it  was  necessary  for  him  to  come 
here  as  the  case  was  still  pending  in  court,  which 
would  seem  to  be  in  contradiction  with  the  alleged 
bone  fide  receipt  submitted  by  Wong  Quan  which 
intended  to  convey  the  meaning  that  the  estate 
was  settled  in  1920. 

The  applicant  in  this  case  is  a  very  bright  young 
man  and  well  mannered,  and  has  the  appearance  of 
a  boy  who  has  been  raised  in  city  surroundings 

with  parents  who  were  well  able  to  raise  him  ac- 
cording to  a  high  standard.  The  two  alleged 

brothers  who  appeared  before  the  board  have  the 
appearance  of  having  always  followed  laboring 
pursuits  and  are  more  or  less  of  the  coolie  class  of 
Chinese. 

In  the  examinations  held  by  the  different  of- 
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fices  of  this  service  and  the  board  at  this  station, 

the  most  outstanding  discrepancies  are  cited  be- 
low: 

Wong  Chue,  the  alleged  brother,  stated  in  case 
24607/2-20,  that  of  his  alleged  nephew,  this  his 
mother  and  family  moved  from  the  Jung  Moon 
Leung  Village  to  the  Nom  Young  new  Village  in 
CR  1  (1912),  which  statement  is  agreed  to  in  the 
cases  of  his  two  alleged  sons  Wong  Kie  Ock  and 
Wong  Kie  Pon.  Wong  Quan,  the  other  alleged 
brother,  testified  in  the  present  case  that  during 
the  time  he  was  in  China  (1914-15)  his  mother  was 
living  in  June  Moon  Leung  Village  and  that  he 
guessed  that  his  mother  and  brother  Wong  Lim 

moved  away  after  Wong  Lim's  marriage.  The  ap- 
plicant testified  that  since  he  was  married  (1924) 

that  he  and  his  mother  have  been  living  in  Nom 
Young  village  and  prior  to  that  time  in  June  Moon 
Leung  Village  and  that  when  he  went  to  school  in 
Canton  four  years  ago  he  was  then  living  in  Jung 
Moon  Leung  Village.  The  witness  Wong  Kie  Ock 
testified  before  this  board  today  that  the  appli- 

cant has  been  living  in  Nom  Young  Village  since 
CR  1  (1912). 

The  applicant's  description  of  the  Nom  Young 
Village  does  not  agree  with  the  diagram  submit- 

ted by  the  witnesses  appearing  before  the  Chicago 
and  Calexico  offices,  nor  does  his  description  of 

the  Jung  Moon  Leung  Village  agree  with  the  dia- 
gram drawn  by  Wong  Quan  for  the  Chicago  of- 

fice. 

The  applicant  testified  that  there  is  a  small 
stream  in  front  of  his  village,  which  is  agreed  to 
by  his  brother  Wong  Chue.  Witness  Wong  Kie 
Pon  stated  there  is  no  stream  near  the  village. 
Witness  Wong  Kie  Ock  stated  that  there  is  a  Chuk 
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Suey  Horn  River  about  a  li  north  of  his  village, 
which  has  its  source  at  the  Sai  Hong  Village  3 
or  4  lis  north.  The  applicant  testified  further  on 

the  river  that  it  had  its  soui'ce  from  the  pond  in 
front  of  his  village. 

The  applicant  testified  that  the  villages  near 
his,  the  Nom  Young,  were  Lung  Moon,  south,  and 

Sai  Hong,  northeast,  which  is  agreed  to  by  his  al- 
leged brother,  Wong  Chue,  but  Wong  Kie  Pon, 

his  alleged  nephew,  stated  these  were  Lung  Mon, 
about  2  li  away,  and  Yin  Ben,  near  at  the  south 

of  my  village.  Applicant  in  this  connection  testi- 
fied that  he  never  heard  of  Yin  Ben  village.  Al- 

leged nephew  Wong  Kie  Ock  testified  before  the 
Board  today  that  the  nearest  villages  were  Lung 
Pon,  2  li  south,  Yin  Ben  3  or  4  li  south,  no  others 
on  the  south,  and  Sai  Hong  village  3  or  4  li  north. 

Applicant  testified  there  is  no  other  village  near 
Jung  Moon  Leung  but  the  Sai  Hong  3  li  west.  His 

alleged  brother  Wong  Quan,  the  only  witness  qual- 
ified to  testify  on  this  other  than  applicant,  stated 

the  Jung  Hong  village  is  %  li  east  and  the  Chue 

Gdng  %  li  north. 

Witness  Wong  Kie  Ock  placed  applicant's  al- 
leged brother  Wong  Hong  as  being  in  the  store  in 

Chew  Ging  Market  8  or  9  years,  and  that  he  was 
there  3  or  4  years  before  the  witness  Wong  Kie 
Ock  came  to  United  States  in  1922.  The  other 

witnesses,  testifying  on  this  places  him  there  about 
4  or  5  years  ago. 

The  applicant  at  first  hearing  of  any  conse- 
quence, Oct.  14,  gave  quite  a  lengthy  statement  of 

the  headstone  on  his  alleged  father's  grave,  which 
was  at  variance  with  the  statement  of  the  other 

witnesses,  but  when  examined  today  by  the  Board 
he  retracted  his  former  evidence  in  this  and  claims 
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that  lie  forgot  about  what  his  father's  grave  had 
on  it  when  he  testified  before,  which  in  my  opinion 
shows  that  he  has  been  reached  in  some  manner 

and  told  to  straighten  this  matter  out  to  agree 
with  the  others. 

In  my  summary  of  Sept.  10,  1927,  I  thru  over- 

sight, mentioned  that  the  alleged  father's  death 
certificate  showed  his  name  as  Dong  Wong,  when 
same  is  distinctly  made  out  in  the  name  of  Wong 
Toy;  but  this  in  my  opinion  will  not  in  any  way 
weaken  the  case. 

Taking  into  consideration  the  damaging  evi- 
dence cited  in  my  various  summaries  and  the  fact, 

in  my  opinion,  the  burden  of  proof  has  not  been 
sustained,  as  required  by  Section  23  of  the  Act 
of  1924,  I  am  not  satisfied  that  the  relationship 
claimed  in  this  case  exists,  and  I  therefore  make  a 
motion  that  applicant  be  excluded  and  deported  to 
the  country  whence  he  came. 

Inspector  Davis:  I  second  the  motion. 

Member  Avery:  I  concur.  (Ex.  A,  p.  100  to  103, 
inch) 

We    next   quote    the    summary   by    the    Board    of 

Heview  at  Washington:    (Ex.  A,  page  122,   121). 

March  2,  1928. 

55623/140      San  Francisco 

In  re :  Wong  Lim,  alias  Wong  Jung  Hing,  Aged 
19. 

This  case  comes  before  the  Board  of  Eeview 

on  appeal  from  a  decision  of  a  Board  of  Special 
Inquiry  at  San  Francisco  denying  Wong  Lim  ad- 

mission as  a  citizen,  i.  e.,  as  the  foreign  born  son 
of  a  native  of  the  United  States. 
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Attorney  Roger  O'Donnell  has  filed  a  brief  and 
argued  the  case  orally  before  the  Board  of  Re- 

view. Attorney  A.  Warner  Parker  also  inter- 
ested. Attorney  George  A.  McGowan  represents 

the  applicant  at  San  Francisco. 

Wong  Lim  is  applying  for  admission  as  the 
son  of  Wong  Fook  Gooey,  alias  Wong  Yuk  Yan, 
a  deceased  native  of  the  United  States.  Relation- 

ship is,  therefore,  the  only  issue  in  this  case.  Tes- 
timony on  this  point  has  been  taken  from  the  ap- 
plicant, from  two  of  his  alleged  brothers,  from  two 

sons  of  one  of  these  alleged  brothers,  and  from 
another  Chinese. 

It  is  agreed  by  the  applicant  and  his  alleged  rel- 
atives that  the  applicant  was  born  in  Jung  Moon 

Leung  Village,  Sun  Ning  District,  China,  and  that 
at  the  present  time  his  home  is  in  Nom  Young 
New  Village.  He  at  first  testified  that  he  had  been 

living  in  Canton  City  for  the  past  two  years  at- 
tending school  and  that,  prior  to  that  time,  he 

lived  in  Nom  Young  New  Village,  but  that  he  had 
forgotten  how  many  years  he  had  lived  there. 
Later  he  testified  positively  that  he  and  his  mother 
lived  alone  in  Jung  Moon  Leung  Village  until  his 

marriage;  that  he  was  married  "last  year"  (mean- 
C.  R.  15,  that  is  1926,  inasmuch  as  the  testimony 
was  given  in  1927) ;  that  his  mother  then  moved 
to  Nom  Young  Village  and  lived  with  his  brother 
Wong  Chue ;  and  that  he  and  his  family  moved  to 
Nom  Young  Village  a  little  over  a  year  after  his 
marriage.  His  alleged  brother,  Wong  Quan,  was 
in  China  from  1914  to  1915,  and  testifies  in  the 
present  case  that  the  applicant  and  his  mother 
were  then  living  in  Jung  Moon  Leung  Village, 
and  that  he  does  not  know  just  when  they  moved 
to  Nom  Young  Village,  but  that  he  supposes  that 
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it  was  after  Wong  Lim's  marriage.  Their  alleged 
brother,  Wong  Chue,  however,  testifies  that  his 
mother  and  his  brothers,  Wong  Hong  and  Wong 

Lim,  moved  with  his  (Wong  Chue's)  wife  and 
his  two  sons  to  Nom  Young  Village  in  C.  R.  1-4 
(May  1912).  He  further  said  that  they  were  liv- 

ing with  his  family  when  he  was  last  in  China. 
He  departed  on  his  last  trip  on  April  5,  1921,  and 
was  readmitted  to  the  United  States  on  November 

6,  1922.  His  testimony  as  to  the  time  when  his 
mother  and  Wong  Lim  moved  from  Jung  Moon 
Leung  Village  to  Nom  Young  Village  agrees  with 
the  testimony  of  his  two  sons  given  in  the  present 
case  and  with  the  testimony  presented  in  1922, 
when  they  were  applying  for  admission.  In  the 
present  case,  one  of  them  has  specifically  said  that 

the  applicant  has  been  living  in  Nom  Young  Vil- 
lage since  C.R.  1  (1912).  The  other  stated  that 

his  grandmother  and  his  uncle,  Wong  Lim,  were 
living  in  his  house  in  Nom  Young  Village  when 

he  was  in  China ;  that  they  both  slept  in  the  sleep- 
ing room  on  the  south  side  of  the  house  until 

Wong  Lim's  marriage;  and  that,  when  Wong  Lim 
was  married,  his  grandmother  (Wong  Lim's 
mother)  moved  into  the  sitting  room. 

The  applicant  testified  that  his  father  was  born 

in  China  and  later  established  citizenship  in  the 
United  States,  and  that  he  knew  this  because  his 

mother  had  told  him  so.  The  man  alleged  to  be 
his  father  was  admitted  to  this  country,  as  a 
native. 

The  Chairman  of  the  Board  of  Special  Inquiry 

has  called  attention  to  the  fact  that  the  applicant's 
alleged  relatives  in  this  country  are  apparently  of 
the  coolie  class,  while  this  applicant  is  a  very 
bright  and  well  mannered  young  man  and  that  he 
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has  the  appearance  of  one  who  has  been  raised  in 
city  surroundings  with  parents  able  to  raise  him 
according  to  a  high  standard. 

Both  the  applicant's  alleged  nephews  have  men- 
tioned Yim  Ben  Village,  one  of  them  saying  it  is 

near  his  village  (Nom  Young),  at  the  south,  and 
the  other  saying  that  it  is  three  or  four  lis  south. 
The  applicant  says  that  he  has  never  heard  of 
Yim  Ben  Village. 

The  evidence  does  not  establish  that  Wong  Lim, 
alias  Wong  Jung  Hing,  is  the  son  of  the  man 
alleged  to  be  his  father  or  that  his  father  was 

born  in  this  country.  It  is,  therefore,  recom- 
mended that  his  appeal  be  dismissed. 

L.  Paul  Winings 
Chairman,  Secy  &  Comr. 
Gen'l  Board  of  Review. 

WCW/ws 
So  ordered: 
W.  N.  Smelser 

Assistant  to  the  Secretary. 

We  next  assemble  from  the  original  immigration 

records  (that  are  a  part  of  this  record  on  appeal)  the 

principal  conflicts  or  discrepancies  in  the  testimony  of 
the  various  witnesses,  with  respect  to  substantial 

questions  of  fact: 

DISCREPANCY  I: 

Wong  Lim  testified  as  follows: 

*'Q.  What  are  your  age,  date  and  place  of 
birth'? 
A.  20  years  old;  born  KS  34-12-25  (Jan.  16, 

1909)  in  Jung  Moon  Leung  village,  old  village, 
SND,  China. 
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Q.  What  has  been  your  place  of  residence  for 
the  past  five  years? 

A.  For  the  past  two  years  I  have  lived,  in  Can- 
ton City,  where  I  attended  school.  Prior  to  that 

I  lived  in  Nom  Young  New  village,  for  a  long 

time.  I  have  forgotten  how  many  years".  (Ex- 
hibit A,  p.  13). 

Q.     Have  you  ever  been  married? 

A.  Yes  in  CR  13-8-28  (Sept.  30,  1924)  to  Ong 
Shee;  21  years  old;  now  in  Nom  Young  new  vil- 

lage". (Ex.  A,  p.  14). ****** 

Q.     Have  your  mother  and  you  been  living  in 
the  same  house  with  your  brother  Wong  Chue? 

A.    Yes.' Q.    Where  is  that  in  the  Nom  Young  village? 
A.     1st  house,  1st  row,  counting  from  the  south 

or  head."    (Ex.  A,  p.  60). ****** 

Q.  On  which  side  of  the  house  does  your 
mother  live? 

A.     In  the  parlor. 

Q.     How  long  has  she  been  living  in  the  parlor 
of  that  house? 

A.     Since  last  year  when  I  was  married. 

Q.    Where  did  she  live  previous  to  that? 
A.     She  lived  in  the  Jung  Moon  Leung  village. 

Q.     Did  your  mother  move  from  Jung  Moon 
Leung  village  last  year  to  Nom  Young  village? 

A.    Yes. 

Q.  With  whom  did  your  mother  live  in  the 
Jung  Moon  Leung  village? 

A.     Just  mother  and  I  lived  there. 

Q.     Did  you  move  with  your  mother  to  Nom 
Young  village? 

A.    Yes. 
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Q.  Had  you  ever  lived  in  the  Nom  Young  vil- 
lage prior  to  the  time  you  and  your  mother  moved 

there  ? 
A.    No. 

Q.  Since  your  mother  has  been  living  in  the 
Nom  Young  village  has  she  always  lived  in  the 

parlor  of  Wong  Chue's  house? 
A.    Yes. 

Q.  Have  you  lived  in  "Wong  Chue's  house  since marriage  ? 

A.  No,  not  until  a  little  over  a  year  after  my 

marriage."  (Ex.  A,  p.  61). ****** 

Q.  From  what  place  did  you  go  to  Canton  to 
go  to  school? 

A.  From  Jung  Moon  Leung  village  and  at- 
tended the  Kwong  Foo  Middle  School.  (Ex.  A, 

p.  63). 

Wong  Chue  testified  as  follows : 

Q.  Has  Wong  Quan  who  is  now  residing  in 
Chicago  ever  been  back  to  China,  and  if  so,  when? 
A.  Yes,  he  made  a  trip  to  China  in  1914,  just 

the  one  time. 

Q.  Where  was  the  mother  Ung  Shee  residing 
when  your  brother  Wong  Quan  went  back  to 
China? 

A.    At  the  Nom  Young  New  village. 

Q.     How  soon  after  you  departed  from  China 
in  1908  did  your  mother  move  to  this  village? 

A.     InCRl-4  (May  1912). 

Q.  Give  the  names  of  all  those  that  moved 
with  her? 

A.  My  mother  Ung  Shee,  my  two  brothers 
Wong  Hong  and  Wong  Lim,  and  my  wife  Gee 
Shee  and  mv  two  sons  Wong  Kie  Ock  and  Wong 
KiePon.  (Ex.  A,  p.  68). 
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Q.  How  old  was  the  applicant  Wong  Lim  when 
he  moved  with  his  mother,  one  brother  and  your 
wife  and  two  sons? 

A.    About  four  years  old  at  that  time. 

Q.     How  old  was  your  brother  Wong  Hong  at 
that  time? 

A.    About  ten  years  old. 

Q.  What  are  the  names  of  your  two  sons  who 
were  born  at  this  village  and  how  old  were  they 
when  the  family  moved  to  the  new  village? 
A.  Wong  Kie  Ock  and  Wong  Kie  Pon.  The 

first  was  about  four  years  old  and  the  other  about 
five  years  old. 

Q.  Now  the  name  of  this  new  village  is  Nom 
Young  New  village  and  they  moved  there  in  1912, 
is  that  right? 

A.     Yes.  (Ex.  A.  p.  69). 
****** 

Q.     Now  you  state  that  you  went  back  to  this 
Nom  Young  New  village  in  March  1921? 

A.     Yes.    (Ex.  A,  p.  69). 
****** 

Q.  When  you  were  back  there  in  1922  where 
did  you  and  your  wife  sleep? 
A.  We  slept  in  the  room  in  the  northwest 

corner.    (Ex.  A,  p.  70). 
****** 

Q.  Who  was  sleeping  in  the  other  room  while 
you  were  there? 
A.  My  mother  and  sometimes  Wong  Lim  would 

come  home  from  school  and  sleep  with  my  mother. 
(Ex.  A,  p.  70). 

The  same  witness  testified  November  29,  1922,  as 
follows : 

Q.    When  did  you  move  from  your  native  vil- 
lage to  Nom  Yung  village? 

A.     C.R.  1/4  (1912  May).    (Ex.  E,  p.  20). 
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Q.     How  old  is  your  mother? 
A.    56.     (Ex.  E,  p.  20). 
****** 

Q.    Where  does  she  live? 
A.  Nom  Young  village,  in  the  1st  house,  1st 

row  from  the  tail. 

Q.     Do  you  own  that  house? 
A.    Yes. 

Q.    How  many  brothers  and  sisters  have  you? 
A.     Three  brothers;  no  sister. 

Q.     Their  names  and  whereabouts? 
A.  Wong  Koon,  in  Utah.  Wong  Hong  in  Nom 

Young  village.  Wong  Lim,  in  Nom  Yung  village. 
(Ex.  E,  p.  19). 

Wong  Kie  Ock  testified  as  follows : 

''Q.  Where  has  the  applicant  been  living  in China  ? 

A.  Jung  Moon  Leung  village  and  moved  to 
Nom  Young  village  since  CR  1  (1912). 

Q.     Did  you  go  to  school  with  him  in  China? 

A.    Yes,  in  Lung  Pon  village."     (Exhibit  A, 
p.  97). 

*'Q.  Was  the  applicant  living  in  Nom  Young 
village  in  your  house  at  the  time  you  and  your 
brother  came  to  the  United  States? 

A.    Yes."    (Exhibit  A,  p.  98). 

On  November  29,  1922,  Wong  Kie  Ock  testified  as 
follows : 

"Q.    How  old  is  Wong  Lim? 
A.    15. 

Q.    Where  does  he  live? 

A.  In  my  house,  in  Nom  Young  village."  (Ex- 
hibit E,  p.  10). 
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Wong  Kie  Pon  testified  as  follows: 

'*Q.    What  is  the  name  of  your  paternal  grand- mother ? 

A.     Ong  Shee,  living  at  Nom  Yung  Lee. 

Q.    When  did  she  come  to  Nom  Yung  Lee? 
A.    I  have  forgotten. 
-»  -x-  #  «  »  « 

Q.  On  which  side  of  the  house  does  she  sleep 
when  you  were  in  China  last  I 
A.  She  occupied  the  sleeping  room  on  the 

South  or  small  door  side  of  the  house."  (Exhibit 
A,  p.  85). 

*'Q.  Where  did  your  grandmother  sleep  in  the house  ? 

A.  In  the  sleeping  room  on  the  South  side  of 
the  house  before  I  left  China.  After  my  uncle, 
Wong  Lim,  married,  she  moved  from  there  to  the 
sitting  room. 

Q.  Where  did  Wong  Lim  sleep  at  the  time 
you  were  home? 
A.  Same  place  as  my  grandmother — the  sleep- 

ing room  on  the  South  side  of  the  house."  (Ex- 
hibit A,  page  87). 

On  November  29,  1922,  Wong  Kie  Pon  testified  as 
follows : 

"Q,    Where  does  your  uncle  Wong  Lim  live? 
A.     Li  my  house  in  Nom  Young  village."   (Ex- 

hibit A,  p.  15-14), 

Wong  Quan  testified  as  follows: 

*'Q.    Have  you  ever  been  in  Nom  Young  Lee? 
A.    Yes,  once  in  1914. 

Q.     Was  your  mother  living  there  at  that  time  ? 
A.     No,  she  was  living  in  Jung  Moon  Leung 

village  at  that  time."    (Exhibit  A,  p.  77). 
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**Q.  When  were  you  at  Jung  Moon  Leung  vil- 
lage last? 

A.    In  1915.  (Exhibit  A,  p.  79). 
****** 

Q.    Was  Wong  Lim  born  in  that  house? 
A.    Yes. 

Q.    How  old  was  he  when  he  left  the  village  ? 
A.  I  do  not  know  exactly  when  he  left  the  vil- 

lage, but  I  presiune  it  was  after  he  was  married." 
(Exhibit  A,  p.  80). 

DISCREPANCY  II: 

Wong  Lim  testified  as  follows: 

*'Q.  What  are  the  nearest  villages  to  Nom 
Young  village? 
A.  Lung  Moon,  2  lis  south;  Sai  Hong,  a  little 

over  1  li  northwest. 

Q.    Did  you  ever  hear  of  Yen  Ben  village  ? 
A.    No. 

. .     Q.    Is  there  a  village  about  4  or  5  lis  south 
of  yours? 

A.  Just  Lung  Moon  is  the  only  one."  (Ex- 
hibit A,  p.  61). 

Wong  Kie  Pon  testified  as  follows: 

^'Q.    Which  is  the  nearest  village  to  yours? 
A.  Lung  Mon  Lee  is  located  1  or  2  lis  away; 

also  Yen  Ben  village  is  near,  located  south  of  our 

village."  (Exhibit  A,  p.  88). 

Wong  Kie  Ock  testified  as  follows: 

Q.    Are  there  any  gates  to  Nom  Young  village  ? 
A.    No. 

Q.    What  are  the  nearest  villages  to  that? 
A.  Lung  Pon  village,  2  lis  to  the  south,  Yin 

Ben  village  3  or  4  lis  south ;  Sai  Hing  village  3  or 
4  lis  north  and  that  is  on  the  other  side  of  a  hill; 
that  is  all. 
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Q.    Is  there  any  other  village  on  the  south  of 
yours  beside  Yin  Ben  and  Lung  Pon  village? 

A.    No."  (Exhibit  A,  p.  98). 

DISCREPANCY  III: 

Wong  Lim  testified  as  follows: 

Q.    Are  there  any  rivers  or  streams  near  the 
Jung  Moon  Leung  village? 

A.    No. 

Q.    What  are  the  nearest  villages? 
A.     Sai  Hong  village,  about  3  lis  west  or  south- 

west, that  is  all."  (Exhibit  A,  p.  62). 

Wong  Quan  testified  as  follows: 

Q.     Which  is  the  nearest  village  to  yours? 
A.     Jung  Hong  village,  located  %  li  east  of 

Jung  Moon  Leung  village. 

Q.     Is  there  any  other  village  nearby? 
A.     Chue  Ging  village,  located  %  li  north  of 

the  village."    (Exhibit  A,  p.  81). 

DISCREPANCY  IV: 

Wong  Lim  testified  as  follows: 

"Q.     Did  you  ever  visit  your  father's  grave 
with  your  brother  Wong  Chue? 

A.      No. 

Q.     Is  that  grave  marked  in  any  manner? 
A.    Yes,  by  a  slab  of  stone,  standing  upright. 

Q.     What  color  is  that  slab  of  stone? 
A.     It  is  granite. 

Q.     Is  the  name   of  your   father   written   on 
that  stone? 

A.    Yes. 

Q.  How  high  a  stone  is  it  and  at  what  end  of 
the  grave  is  it  placed  ? 
A.  It  is  about  a  foot  high  and  is  placed  at 

the  foot  of  the  grave."    (Exhibit  A,  p.  60). 
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Wong  Kie  Ock  testified  as  follows: 

''Q.     Is  that  grave  marked  in  any  manner? 
A.    No. 

Q.    Did  you  ever  hear  there  was  a  headstone  on 
the  grave? 

A.    No."  (Exhibit  A,  p.  98). 

On  recall,  Wong  Lim  testified  as  follows : 

^ '  Q.  How  long  has  the  headstone  been  on  your 
father's  grave  in  China'? 
A.  There  is  no  headstone  at  all  on  my  father's 

grave. 

Q.  When  you  were  examined  by  me  on  Octo- 
ber 14th  you  were  asked  about  your  father's  grave 

only  at  that  time  and  you  stated  that  that  grave 
was  marked  by  a  slab  of  granite  stone  with  your 
father's  name  written  on  it  and  that  stone  was 
about  one  foot  high  and  was  placed  at  the  foot  of 
the  grave;  why  do  you  change  now? 

A.    I  was  mistaken  when  I  said  that. 

Q.    How   could   you   be    mistaken;   you   were 
talking  about  your  father's  grave. 

A.     I  forgot  about  it. 

Q.    How  many   times   have  you  visited  that 
grave  ? 

A.    Once  only. 

Q.    When  was  that  ? 

A.  CR  12,  2  or  3  (March  or  April  1923)." 
(Exhibit  A,  p.  99). 

DISCREPANCY  V: 

Wong  Lim  testified  as  follows: 

Q.     Of  what  country  was  your  father  a  citi- 
zen at  the  time  of  his  death? 

A.  A  subject  to  China  but  later  naturalized  as 
an  American. 
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Q.    Where  was  your  father  bom? 

A.  In  China,  but  then  he  came  here  and  es- 
tablished a  birthright  here  later. 

Q.     From  where  did  you  get  this  information? 
A.  I  knew  it ;  why  should  any  one  have  to  tell 

me? 

Q.    Did  you  ever  see  your  father? 
A.    No. 

Q.  Then  there  must  have  been  some  way  in 
which  you  got  the  information  that  your  father 
was  born  in  China  and  later  naturalized  in  this 
country  ? 

A.    My  mother  told  me. 

Q.  Did  she  tell  you  how  your  father  became 
naturalized  in  this  country? 
A.  All  she  told  me  was  he  came  to  the  United 

States  and  became  a  citizen  here. 

Q.  Have  you  any  evidence  at  home  to  show  he 
was  born  in  China? 

A.     I  do  not  know  of  any. 

Q.  Did  your  mother  also  tell  you  your  father 
was  born  in  China? 

A.    Yes.  (Exhibit  A,  p.  14). 

Now,  assuming  for  the  purposes  of  the  present 
appeal  that  the  judiciary  has  power  to  inquire  into  the 

sufficiency  of  the  evidence,  and  looking  into  the  evi- 
dence here  to  determine  if  it  is  sufficient,  we  say  that 

it  is  sufficient.  Upon  such  a  question,  it  is  plain  that 

we  are  dealing  with  a  question  of  fact.  We  there- 
fore deem  it  unnecessary  to  cite  a  string  of  authorities, 

as  in  our  opinion  the  Court  will  not  be  helped  thereby. 
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We  respectfully  submit  that  the  order  refusing  the 
writ  was  right. 

Geo.  J.  Hatfield, 

United  States  Attorney. 

George  M.  Naus, 

Assistant  United  States  Attorney. 
Attorneys  for  Appellee. 
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SHEPPARD,  PHILLIPS  and  RALSTON,  Pub- 
lic Service  Building,  Portland,  Oregon,  and 

RICHARD  SLEIGHT,  Yeon  Building,  Port- 
land, Oregon, 

For  the  Appellant. 

CAREY  and  KERR,  and  OMAR  C.   SPENCER, 

Yeon  Building,  Portland,  Oregon, 

For  the  Appellee^. 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

A.  C.  CALLAN, 
Plaintiff, 

vs. 

UNITED     STATES    SPRUCE     PRODUCTION 

CORPORATION,  a  Corporation, 
Defendant. 

CITATION. 

To  United  States  Spruce  Production  Corporation, 

a  Corporation,  Above-named  Defendant: 

YOU  ARE  HEREBY  CITED  AND  ADMON- 

ISHED to  be  and  appear  before  the  United  States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 

San  Francisco,  CaL,  within  thirty  (30)  days  from 

the  date  hereof,  pursuant  to  a  petition  on  appeal 

filed  in  the  Clerk's  office  of  the  District  Court  of 
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the  United  States  for  the  District  of  Oregon, 

wherein  A.  C.  Callan  is  appellant  and  you  are  ap- 

pellee to  show  cause,  if  any  there  be,  why  the  judg- 
ment in  the  said  cause  should  not  be  corrected  and 

speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

GIVEN  under  my  hand  at  Portland,  in  said  Dis- 
trict, this  26  day  of  June,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  twenty-eight. 
R.  S.  BEAN, 

District  Judge.     [1*] 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  foregoing  citation  by  copy,  as 

prescribed  by  law  is  hereby  admitted,  at  Portland, 

Oregon,  this  26  day  of  June,  1928. 
CAREY  &  KERR, 

Attorneys  for  Appellee. 

[Endorsed]  :  Filed  Jun.  26, 1928.     [2] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

November  Term,  1927. 

BE  IT  REMEMBERED,  That  on  the  7th  day  of 

November,  1927,  there  was  duly  filed  in  the  District 

Court  of  the  United  States  for  the  District  of  Ore- 

gon, a  transcript  of  record  on  removal  from  the 

Circuit  Court  of  the  State  of  Oregon  for  Multno- 

*Page-iiumber  appearing  at  the  foot  of  page  of  original  certified 
Transcript  of  Record. 
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mah  County,  in  words  and  figures  as  follows,  to 
wit:     [3] 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the 

County  of  Multnomah. 

No.  M.-4684. 

A.  C.  CALLAN, 
Plaintiff, 

vs. 

UNITED     STATES    SPRUCE     PRODUCTION 

CORPORATION,  a  Corporation, 
Defendant. 

COMPLAINT. 

The  above-named  plaintiff  for  his  complaint 

against  the  above-named  defendant  alleges  and 
shows  to  the  Court: 

I. 

That  at  all  the  times  hereinafter  mentioned  the 

above-named  defendant  United  States  Spruce  Pro- 
duction Corporation  was  and  now  is  a  corporation 

duly  organized  under  the  laws  of  the  State  of 

Washington,  and  was  and  is  duly  licensed  and  au- 
thorized to  do  business  in  the  State  of  Oregon. 

II. 

That  on  the  5th  day  of  April,  1919,  at  the  city  of 

Portland,  Oregon,  the  plaintiff  and  defendant  en- 

tered into  a  contract  in  writing,  designated  SPC- 
333,  whereby  the  defendant  agreed  to  sell  to  the 

plaintiff  and  the  latter  agreed  to  buy  certain  old 

and  new  steel  rails  and  rail  accessories  aggregating 
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7,120  gross  tons,  which  were  then  owned  by  defend- 
ant, upon  the  following  terms  and  conditions:  The 

defendant  agreed  to  deliver  the  same  to  the  plain- 
tiff from  time  to  time  on  cars  for  shipment,  at  the 

storage  yards  in  Portland,  Oregon,  and  Vancouver, 

Whiskey  Creek,  and  Seattle,  Washington,  where 

the  same  were  then  located,  and  the  plaintiff  agreed 

to  pay  for  the  same  the  sum  of  $60  per  gross  ton 

for  the  old  and  new  rail,  and  the  sum  of  $67.20  per 

gross  ton  for  the  accessories,  [4]  F.  O.  B.  cars 

where  the  same  were  located  as  aforesaid;  said 

payments  to  be  made  in  cash  as  delivery  was  so 

made  from  time  to  time  on  the  cars;  the  purchaser 

to  take  delivery  and  pay  for  the  same  from  time 

to  time  as  aforesaid,  and  the  plaintiff  agreed  to 

take  and  pay  for  at  least  one-third  of  said  material 

on  or  before  July  1st,  1919,  two-thirds  on  or  before 
October  1st,  1919,  and  the  balance  remaining  on  or 

before  December  30th,  1919;  the  plaintiff  to  pay 

all  storage  charges  for  said  material  located  at 

points  other  than  Vancouver  Barracks,  Washing- 

ton, except  that  located  at  Earlington,  Washing- 
ton; the  title  to  be  retained  by  and  remain  in  the 

defendant  and  the  material  to  remain  where  it  was 

then  located  until  deliveries  were  made  from  time 

to  time  and  payments  made  therefor  as  aforesaid, 

or  mitil  final  jDayment  for  all  of  the  material,  it  be- 

ing agreed  that  the  plaintiff  might  make  ship- 
ments therefrom  from  time  to  time  upon  making 

payments  therefor  as  aforesaid  upon  obtaining  per- 
mission of  the  property  officer  of  the  defendant,  but 

that  final  payment  should  be  made  for  all  said  ma- 
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terial  irrespective  of  shipments  on  or  before  De- 
cember 30th,  1919;  the  plaintiff  at  his  own  expense 

to  load    all    the    materials    remaining    undelivered 

December  1st,   1919.     It   v^as   further  agreed   that 

the  said  plaintiff  had  deposited  with  the  defendant 

$5,000  and  that  he  would  further  deposit,  at  the 

time  of  any  deliveries  of  material  under  said  con- 

tract, $5  for  each  and  every  ton  of  relay  rails  de- 
livered to    the    plaintiff,  and    $7.50    for    each  and 

every  ton  of  new  rails  and  accessories  delivered  to 

him,  under  said  contract,  and  it  was  provided  that 

such  deposits  should  not  aggregate  more  than  the 

sum  of  $45,000;  and  it  was  further  provided  that 

said  sum  of  $5,000,  together  with  the  amounts  paid 

by  virtue  of  said  $5  and  $7.50  payments  i3er  ton 

aforesaid  deposited,  should  go  into  a  guaranty  fund 

to  be  retained  by  the  defendant  as  security  for  the 

full  and  faithful  performance  of  all  the  terms  and 

conditions  of   said   contract,  and   that   if   the   said 

purchaser  should  fail  to  take  delivery     [5]     of  and 

pay  for  the  said  material  within  the  time  limits 

set  forth  aforesaid,  or  fail  to  perform  any  of  the 

provisions  or  terms  of  this  contract  that  the  said 

fund  should  be  retained  by  the  defendant  as  dam- 
ages for  any  breach  of  said  contract,  and  that  all 

right,  title    or   interest   of   the   plaintiff  in  and  to 

said  fund  would  be  thereby  forfeited  and  said  con- 
tract should  then    be    deemed    canceled  and  termi- 

nated, and  that  all  rights  of  the  plaintiff  therein 

should  be  determined  as  of  the  date  of  such  can- 

cellation; it  being  agreed  that  said  fund  would  be 

returned  in  toto  to  the  plaintiff  within  thirty  days 
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of  the  termination  of  the  contract  provided  he  was 
not  in  default  as  aforesaid  or  that  said  sums  had 

not  been  forfeited  under  the  terms  of  the  contract. 

III. 

That  on  the  8th  day  of  November,  1919,  the  said 

plaintiff  and  defendant  entered  into  another  con- 

tract in  writing,  known  as  SPC-333  supplemental, 

whereby  the  former  said  contract  333  was  by  mu- 
tual consent  amended  and  modified  as  follows:  It 

was  recited  therein  that  it  was  for  the  best  inter- 

est of  both  parties  to  said  former  contract,  on  ac- 
count of  conditions  that  arose  since  the  execution 

thereof,  to  amend  the  same,  and  it  was  therefore 

agreed  that  paragraph  4  of  said  former  contract 

SPC-333  be  amended  to  read  as  follows: 

'    "4.     The  purchaser  agrees  to  take  delivery 
and  pay  for  said  material  from  time  to  time 

and  guarantees  he  will  have  taken  delivery  and 

paid  for  at  least  one-third  of  said  material  on 

or   before   April   1st,  1920,  and   at   least   two- 
thirds  of  said  material  on  or  before  July  1st, 

1920,  and  the  balance  or  remaining  portion  of 

said  material  on  or  before  October  1st,  1920." 
And  the  plaintiff  therein  further  agreed  to  deposit 

with  the  defendant  an  additional  $5,000  to  be  re- 
tained by    the    defendant    and   placed    in  the  said 

guaranty  fund  created  and  described  by  paragraph 

7  of  [6]  said  contract  SPC-333,  and  it  was 
agreed  that,  as  stated  in  said  former  contract,  the 

same  should  be  retained  by  the  defendant  as  se- 
curity for  the  full  and  faithful  performance  of  all 

the  terms  and  conditions  of  said  contract  SPC-333, 
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including-  the  said  amendment;  and  it  was  therein 
further  agreed  that  except  as  therein  amended  the 
said  former  contract  should  remain  in  full  force. 

IV. 

That  on  the  3d  day  of  February,  1921,  the  plain- 
tiff and  defendant  entered  into  another  contract  in 

writing,  known  as  supplemental  contract  SPC-482, 
still  further  amendatory  of  supplementary  of  said 

contract  SPC-333  as  theretofore  amended,  by 
which  the  time  for  plaintiff  to  take  and  pay  for  the 

remaining  rail  and  material  aforesaid,  was  fur- 
ther extended  to  and  including  the  1st  day  of  June, 

1921,  and  by  the  terms  of  which  it  was  further 

mutually  agreed  as  follows:  The  defendant  to  sell 

to  the  plaintiff,  and  the  latter  to  buy,  the  said  re- 

maining material  at  the  prices  and  on  the  condi- 

tions stated  in  the  two  former  contracts,  the  plain- 

tiff' to  pay  for  the  same  as  delivered  from  time  to 
time  the  same  prices  fixed  by  the  former  contracts, 

the  x^laintiff  further  agreeing  to  save  the  defendant 

harmless  from  any  demurrage  charges  accruing 

from  failure  to  make  payments  before  cars  were  re- 
moved as  therein  provided;  title  to  said  material 

being  reserved  in  the  defendant  imtil  payment 
made  for  same  on  deliveries  thereof  from  time  to 

time,  as  aforesaid,  and  in  any  event  final  payment 

for  all  material  remaining  to  be  made,  irresj^ective 

of  shipments,  on  or  before  the  1st  of  June,  1921; 

and  the  plaintiff  therein  agreed  that  he  would  have 

paid  for  all  said  rail  and  accessories  on  or  before 

June  1st,  1921,  as  aforesaid,  and  that  he  would  have 

removed,  on  or  before  said  time,  all  that  portion 
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of    same    not    previously    removed.     It    was    also 

therein  recited  and  agreed  that  the  plaintiff  had 

deposited  with  the  defendant,  pursuant  to  the  two 

previous  contracts,  the  sum  of  $10,000,  represented 

by  bonds,  and  in  addition  thereto  had     [7]     paid 

into  the  guaranty  fund  the  sum  of  $29,406.76,  up  to 

and  including  the  lOth  day  of  December,  1920,  and 
that  said  bonds  and  said  sum  should  remain  in  the 

possession  of    the    defendant    as    security    for  the 

faithful  performance  of  said  contract,  and  should 

be  augmented  in  the  manner  theretofore  provided, 

by  the  payment  of  $5  per  ton  for  each  ton  of  re- 

laying rails  and  $7.50  per  ton  of  new  rails  and  ac- 

cessories into  the  said  guaranty  fund,  as  said  ma- 

terial was  delivered,  and  that  the  provision  of  con- 

tract SPC-333  for  a  maximum  of  $45,000  for  said 
fund  was  revoked.     It  was  further  provided  that  a 

joint  inventory  and  appraisal  of  the  remaining  rail 

and    accessories   should   be   taken,  on   the    15th  of 

May,  1921;  and  that  on  the  1st  of  June,  1921,  the 

plaintiff  should  pay  the  defendant  for  all  the  re- 

maining rail  and  accessories  undelivered  and  un- 
paid for  according  to  the  inventory  and  appraisal; 

and  that  the  said  sums  paid  into  the  guaranty  fund 

should  be  applied  by  the  defendant  on  the  plain- 

tiff's account  but    only    in   the    event  the  plaintiff 
should  pay  the  remainder  due  by  June  1st,  1921, 

and  that  if  the  plaintiff  failed  to  pay  the  differ- 
ence between  the  amount  due  and  the  sum  so  ac- 

cumulated in    the    guaranty    fund,  on    the  1st  of 

June,  1921,  the  defendant  might  forfeit  said  guar- 
anty fund,  and  that  in  no  event  should  plaintiff  be 
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entitled  to  a  credit  for  said  fund  as  a  payment  for 

a  portion  of  said  material.  The  defendant  agreed 
to  load  on  cars  at  its  own  cost  all  material  which 

had  been  sold  by  the  plaintiff  and  for  which  an  or- 
der for  shipment  had  been  lodged  with  defendant 

prior  to  May  20th,  1921,  but  that  its  obligation  to 
load  on  cars  and  deliver  material  f.  o.  b.  should 

cease  on  August  1st,  1921.  It  was  also  further  pro- 
vided therein  that  in  the  event  the  plaintiff  should 

fail  to  pay  for  all  said  material  on  or  before  June 

1st,  1921,  or  should  fail  or  refuse  to  remove  such 

portions  thereof  from  said  yards  as  therein  pro- 

vided, or  should  fail  or  refuse  to  fully  and  faith- 

fully perform  each  and  every  covenant  and  condi- 
tion in  said  agreement  provided  to  be  kept  [8] 

by  him,  then  all  rights  of  the  plaintiff  under  said 

contract  SPC-333  and  as  extended  in  supplemental 

contract  SPC-333,  and  all  rights  which  might  or 

could  accrue  to  the  plaintiff  under  the  said  con- 

tract 482,  should,  without  notice,  cease,  be  deter- 
mined and  held  for  naught,  and  that  the  plaintiff 

should  be  deemed  to  have  forfeited  all  right,  title 

and  interest  in  or  to  the  said  guaranty  fund,  or 

any  part  thereof,  and  that  the  same,  including  all 

bonds  and  all  moneys,  should  become  the  property 

of  the  defendant  and  should  be  retained  by  the  de- 
fendant as  liquidated  damages  for  the  breach  of 

said  contract,  and  that  the  defendant  should,  without 

notice,  from  and  after  the  date  of  any  breach  of 

any  covenant  in  said  contract  contained  by  plain- 

tiff to  be  kept,  be  released  from  any  and  all  obli- 
gation, either  in  law  or  equity,  to  make  deliveries 
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of  said  rail  or  rail  accessories  thereunder,  and 

miglit  treat  the  said  material  in  all  respects  as  if 

contract  SPC-333,  supplemental  contract  SPC-333 
and  this  said  contract  SPC-482  had  never  been  in 

effect,  and  that  the  defendant  might  proceed  im- 
mediately to  sell  all  of  such  rail  and  accessories  in 

the  open  market ;  but  that  if  the  plaintiff  performed 

each  and  every  covenant  of  said  contract,  including 

the  removal  of  the  portions  of  said  material  men- 

tioned, by  June  1st,  1921,  the  defendant  would  re- 
turn to  the  plaintiff  the  said  bonds  of  the  value  of 

$10,000  so  deposited  by  him  with  defendant.  It 

was  further  provided  that  any  portions  of  contract 

SPC-333  and  supplemental  contract  SPC-333 
which  might  conflict  with  the  said  contract,  known 

as  SPC-482  as  aforesaid,  were  thereby  canceled, 
waived,  abrogated,  superseded  and  held  for  naught. 

V. 

That  on  the  2d  day  of  June,  1921,  at  Portland, 

Oregon,  the  plaintiff  and  defendant  by  mutual  con- 
sent entered  into  another  contract  in  writing  further 

extending  the  time  for  plaintiff  to  purchase,  take 

and  remove  the  remainder  of  said  material  men- 

tioned and  described  in  said  former  contracts,  which 

contract  [9]  was  known  as  SPC-496,  and  after 
reciting  that  there  still  remained  a  quantity  of  said 

material  undelivered,  the  said  contract  provided  that 

in  consideration  of  the  premises  and  the  mutual 

covenants  and  agreements  therein  contained,  it  was 

agreed:  that  the  defendant  should  sell  to  the  plain- 
tiff, and  the  latter  should  buy,  the  said  remaining 

rail  and  accessories,  and  that  the  defendant  would 
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sell  and  deliver  the  same  to  the  plaintiff  upon  the 

latter 's  full  compliance  with  all  the  terms  and  con- 
ditions of  said  contract;  that  plaintiff  should  pay 

for  all  rail,  either  new  or  relaying,  $60  per  gross 

tons,  and  for  all  rail  accessories  $67.20  per  gross 

ton;  all  cars  for  shipping  to  be  ordered  by  the  de- 
fendant only  on  requisition  and  request  for  release 

by  plaintiff,  said  prices  to  be  paid  to  defendant  at 

the  time  of  delivery  of  requisition,  and  no  cars  to  be 

loaded  until  receipt  of  the  purchase  price,  nor  cars 

to  leave  the  yard  until  such  price  was  paid;  pay- 
ments to  be  made  upon  estimated  weights  and  as 

soon  as  such  material  was  weighed  settlements  to 

be  made  covering  the  previous  shipments  on  such 

estimated  weights,  plaintiff  to  save  defendant  harm- 
less on  account  of  any  demurrage  charges  accruing 

from  the  failure  to  make  payments  before  cars  were 

moved  as  aforesaid;  title  to  said  material  to  be  re- 
tained by  and  remain  in  the  defendant,  and  the 

material  to  remain  where  the  same  was  then  located 

until  deliveries  were  made  from  time  to  time  on 

shipments  out  of  said  stock,  and  upon  payments 

made  upon  invoices  as  in  the  contract  provided,  or 

until  final  payment  for  all  of  said  material  and 

accessories  should  have  been  made,  it  being  agreed 

that  the  plaintiff  should  make  shipments  of  such 

material  out  of  stock  from  time  to  time  upon  making 

payment  therefor  as  in  said  contract  provided,  but 

that  authority  for  such  shipments  should  be  first  ob- 
tained in  writing  from  the  property  officer  of  the 

defendant,  and  in  any  event  final  payment  for  all 
material  therein  contracted  for  to  be  sold,  should 
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be  made,  irrespective  of  shipments,  on  or  before  the 

1st  day  [10]  of  August,  1921.  It  was  further 

agreed  that  the  plaintiff  at  the  time  of  delivery  of 

said  rail  or  accessories  should  deposit  with  the  de- 
fendant $5  for  each  ton  of  relay  rail  and  $7.50  for 

each  ton  of  new  rail  and  accessories  delivered  to 

the  purchaser;  and  it  was  therein  recited  that  the 

plaintiff  had  paid  to  the  defendant  on  the  2d  day  of 

June,  1921,  $5,000,  and  agreed  that  hy  plaintiff  that 

he  would  pay  a  further  sum  of  $5,000  on  June  15th, 

1921,  $5,000  on  July  1st  1921,  and  $5,000  on  July 

15th,  1921,  irrespective  of  the  purchase  price  of  $60 

a  gross  ton  for  rail  and  $67.20  a  gross  ton  for  ac- 
cessories; the  said  $5,000  payments,  aggregating 

$20,000,  and  the  said  payments  of  $5  per  ton  for 

relay  rail  and  $7.50  per  ton  for  accessories  and  new 

rail,  to  constitute  what  should  be  known  as  the 

guaranty  fund.  It  was  further  agreed  that  on  or 

before  August  1,  1921,  the  plaintiff  should  pay  the 

defendant  for  all  the  remaining  rail  and  accessories 

undelivered  and  unpaid  for,  wherever  located,  at  the 

rates  and  prices  aforesaid,  and  that  plaintiff  should 

further  have  removed  all  that  portion  of  the  rail  and 

accessories  then  stored  at  Vancouver,  Washington, 

and  Earlington,  Washington,  by  the  1st  of  August, 

1921;  and  that  the  sums  paid  by  the  plaintiff  into 

the  gTiaranty  fund  should  be  applied  by  the  de- 
fendant upon  the  amount  due  from  the  plaintiff 

on  the  1st  day  of  August,  1921,  but  only  in  the  event 

that  plaintiff  should  have  paid  for  the  rest  of  the 

sum  due  on  the  1st  of  August,  1921.  It  was  then 

provided  that  if  the  plaintiff  failed  to  so  pay  the 
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difference  between  the  amount  determined  to  be  due 

and  the  accumulated  sum  in  the  guaranty  fund  on 

the  first  of  August,  1921,  the  defendant  was  em- 
powered and  authorized  to   forfeit  said  guaranty 

fund  in  its  entirety,  and  that  in  no  event  should  the 

plaintiff  be  entitled  to  credit  for  such  guaranty  fund 

as  a  payment  for  a  portion  of  said  material,  and 

defendant  agreed  to  load  on  cars  at  its  own  expense 

all  material  sold  the  plaintiff  for  which  an  actual 

order  of  shipment,  specifying  the  consignee's  name, 
had  been  lodged  with  the  defendant,     [11]     and  that 

the  obligation  of  defendant  to  so  load  and  deliver 
material  f.  o.  b.  cars  should  cease  and  determine  on 

the  1st  of  October,  1921,  but  that  nothing  therein 

contained  should  relieve  the  plaintiff  from  his  obli- 
gation to  pay  for  all  of  said  material  by  the  1st  of 

August,  1921.     It  was  then  further  provided  that 

in  the  event  the  plaintiff  failed,  refused,  or  neglected 

to  pay  for  all  of  said  material  on  or  before  the  1st 

of  August,  1921,  or  should  fail,  refuse,  or  neglect  to 

remove  said  portions  of  said  material  as  were  then 

stored  in  the  yards  at  Vancouver,  Washington,  and 

Earlington,  Washington,  as  therein  provided,  or  in 

the  event  that  plaintiff  should  fail  or  refuse  or  neg- 

lect to  pay  the  said  sums  of  $5,000  semi-monthly  be- 
ginning with  the  15th  of  June,  1921,  on  the  day  on 

which  the  same  became  due,  or  should  fail,  refuse, 

or  neglect  to  pay  the  sum  per  gross  ton  into  the 

guaranty  fund,  as  therein  provided,  then  all  rights 

of  the  plaintiff  under  said  contract  and  all  rights 

which  might  or  could  accrue  to  him  by  reason  of  the 

covenants  therein  contained,  should,  without  notice, 
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cease  and  be  determined  and  held  for  naught,  and 

plaintiff  should  be  deemed  to  have  forfeited  all  his 

rights,  title  and  interest  in  and  to  the  said  guaranty 

fund,  or  any  part  thereof,  and  that  the  defendant 

was  thereby  empowered  and  authorized  to  treat  the 

said  guaranty  fund  as  its  own  property,  free  from 

any  equity  or  claim  of  plaintiff,  and  that  the  same 

should  be  retained  by  the  defendant  as  liquidated 

damages  for  the  breach  of  said  contract,  and  de- 
fendant should  without  notice  from  and  after  the 

date  of  the  breach  of  any  covenant  in  said  contract 

contained  be  released  from  any  and  all  obligation, 

either  in  law  or  equity,  to  repay  any  of  the  said 

sums  so  accumulated  and  paid  to  it,  or  to  make 

deliveries  of  said  rail  or  rail  accessories  thereunder, 

and  that  defendant  might  treat  the  said  material  in 

all  respects  as  if  said  contract  had  never  been  in 

effect,  and  might  proceed  immediately  to  sell  all  of 

the  same  in  the  open  market.  It  was  then  further 

provided  [12]  that  if  the  plaintiff  should 

promptly  and  faithfully  perform  each  and  every 
covenants  and  condition  in  said  contract  contained 

by  him  to  be  kept,  including  the  payments  therein 

provided  to  be  made  by  him,  and  should  have  re- 
moved the  portions  of  said  material  from  the  yards 

at  Vancouver,  Washington,  and  Earlington,  Wash- 
ington, the  defendant  would  credit  the  plaintiff  in 

the  final  settlement  and  payment  for  the  remaining 
amount  of  rail  and  material  on  hand  on  the  1st  of 

August,  1921,  with  the  said  guaranty  fund.  And  the 

defendant  therein  further  agreed  to  credit  the  plain- 
tiff with  the  amount  of  $31,522.22  and  to  deliver  to 
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the  plaintiff  certain  Liberty  bonds  in  the  par  value 

of  $10,000,  recited  as  having  been  theretofore  for- 
feited and  become  the  property  of  the  defendant, 

the  said  credit  to  be  applied  by  the  defendant  on  the 

amount  due  thereunder  on  August  1st,  1921,  but  only 

in  the  event  that  the  plaintiff  should  have  promptly 

and  faithfully  performed  each  and  every  covenant 

therein  contained  by  him  to  be  kept  and  should 
tender  in  cash  the  difference  between  the  amount 

due  on  August  1st,  1921,  as  therein  provided  and  the 

sum  of  $31,522.22;  and  it  was  agreed  that  nothing 

therein  contained  should  in  anywise  be  a  waiver 

of  any  of  the  rights  of  the  defendant  in  and  to  the 

said  sum  of  $31,522.22  or  said  Liberty  bonds,  and 

that  in  the  event  of  the  plaintiff  failing  so  to  comply 

with  said  agreement  nothing  therein  contained 

should  be  deemed  to  have  revived  or  reinstated  any 

rights  which  the  plaintiff  might  have  had  or  claimed 

to  have  had  in  said  sum  or  bonds ;  and  in  considera- 

tion aforesaid  the  plaintiff*  agreed,  by  said  contract, 
to  extend  the  time  of  a  lease  of  lands  to  defendant 

for  yard  purposes  up  to  and  including  December 

15th,  1922,  said  lease  being  known  as  contract 

SPC-457. 
VI. 

That  upon  the  1st  of  July,  1921,  it  became  ap- 
parent to  the  plaintiff  that  he  would  not  be  able 

to  sell  or  dispose  of  all  the  remaining  said  material 

by  August  1st,  1921,  and  he  thereupon  [13]  on 

July  1,  1921,  applied  to  the  defendant  for  a  further 

extension  of  time  for  the  performance  of  said  con- 

tract SPC-496  and  on  the  8th  day  of  July,  1921, 
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an  extension  was  agreed  upon  between  the  plaintiff 

and  defendant  for  the  period  of  six  months,  whereby 

the  time  for  the  performance  by  the  plaintiff  of  the 

covenants  which  were,  by  said  contract  SPC-496, 
to  be  performed  and  completed  on  or  before  August 

1st,  1921,  and  other  times  therein  specified,  were 
extended  for  six  months  from  said  August  1st,  1921, 

and  from  the  other  times  fixed  by  said  contract 

SPC-496,  including  the  time  for  the  payment  of  the 
last  two  sums  of  $5,000  each,  which  by  the  terms  of 

said  contract  SPC-496  were  to  be  paid  on  July  1st 

and  July  15th,  1921,  respectively;  and  plaintiff 

thereupon  continued  to  make  sales  and  the  defend- 
ant continued  to  make  deliveries  and  shipments  as 

under  the  other  original  terms  of  contract  SPC-496, 
and  plaintiff  made  payments  for  such  material  in 

accordance  with  the  terms  of  said  agreement,  includ- 

ing payment  into  the  guaranty  fund  of  the  sums  of 

$5  and  $7.50  per  ton  for  the  material  so  sold  and 

shipped;  and  defendant  made  no  demand  for  the 

payment  of  said  two  sums  of  $5,000  each,  but  con- 
tinued to  make  deliveries  as  aforesaid,  each  party 

acting  on  the  theory  that  the  said  six  months  exten- 
sion was  in  force  as  aforesaid. 

YII. 

That  notwithstanding  the  said  extension  for  six 

months,  agreed  upon  as  aforesaid,  the  local  sales 

manager  of  the  defendant  at  Portland,  Oregon,  de- 
manded of  the  plaintiff  that  he  put  up  collateral 

not  only  for  said  two  sums  of  $5,000  each  but  also 

for  the  undelivered  tonnage  of  said  material  which 

said  sales  manager  said  and  claimed  amounted  to 
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4,000  tons,  although  in  fact  it  amounted  to  not  ex- 
ceeding 1,972  tons,  and  plaintiff  refused  to  accede 

to  said  demand  because  the  same  was  in  violation 

of  the  plan  and  terms  of  the  contract  of  sale,  and 

of  the  extension  of  six  months'  time  [14]  for  per- 
formance of  those  terms,  as  aforesaid.  That  not- 

withstanding such  demand  of  said  sales  manager, 

and  notwithstanding  the  fact  that  the  same  was 

made  on  or  about  July  14,  1921,  and  that  the  said 

plaintiff  did  not  comply  with  the  same,  the  defend- 
ant continued  to  make  deliveries  of  said  rail  and 

accessories  to  the  plaintiff  from  time  to  time  after 

said  July  14th,  1921,  and  up  to  October  30th,  1921, 

and  thereby  waived  the  requirements  of  said  de- 
mand and  acceded  to  the  right  of  plaintiff  to  such 

extension  of  six  months  agreed  upon  as  aforesaid. 
That  said  demand  was  further  unauthorized  because 

it  assumed  a  quantity  of  4,000  tons  of  material  re- 

maining as  subject  to  and  covered  by  the  said  con- 

tract of  purchase  whereas  the  quantity  of  said  ma- 
terial contracted  to  be  purchased  as  aforesaid, 

which  remained  and  had  not  been  previously  de- 
livered to  and  taken  by  the  plaintiff,  did  not  exceed 

1,972  tons. 
VIII. 

That  notwithstanding  the  said  agreement  to  ex- 
tend the  time  of  plaintiff  for  performance  of  said 

contract  for  six  months  longer,  and  notwithstand- 

ing the  fact  that  both  parties  acted  upon  the  as- 
sumption that  the  said  extension  was  in  force  as 

aforesaid,  by  the  plaintiff  continuing  to  take  and 

receive  and  pay   for  material   and   the   defendant 
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continuing  to  deliver  the  same  from  time  to  time 

up  to  the  30th  day  of  October,  1921,  as  aforesaid, 

the  defendant  sent  to  and  served  upon  the  plain- 

tiff, on  the  29th  day  of  September,  1921,  a  notice 

in  writing  dated  on  that  day,  reciting  alleged  viola- 
tions by  the  plaintiff  of  each  of  the  four  contracts 

described  in  this  complaint,  in  that  plaintiff  had 

not  taken  and  paid  for  the  required  quantity  of 

material  within  the  required  times  specified  in  said 

contracts,  and  had  not  made  the  two  payments  of 

$5,000  each  on  July  1st,  1921,  and  July  15th,  1921, 

as  provided  in  contract  SPC-496,  and  had  not  paid 
for  or  tendered  payment  in  cash  on  August  1,  1921, 

for  the  material  then  remaining,  and  therein  and 

thereby  attempted  to  forfeit  the  said  guaranty 

[15]  fund  and  the  said  Liberty  bonds  of  the  value 

of  $10,000  and  the  said  two  payments  of  $5,000 

which  were  made  by  the  plaintiff  on  June  2,  1921, 

and  June  15th,  1921,  respectively,  and  by  said  notice 

the  defendant  declared  that  it  rescinded  and  can- 

celled and  terminated  the  said  contracts  SPC-333, 

supplemental  SPC-333,  supplemental  SPC-482, 

and  contract  SPC-496,  and  that  the  defendant  re- 

tained the  said  Liberty  bonds  and  the  sums  ac- 
cumulated in  the  said  guaranty  fund,  claiming  the 

same  as  liquidated  damages  for  the  said  alleged 

breaches  of  said  contracts  by  plaintiff,  and  declaring 

that  all  the  plaintiff's  rights  in  and  to  the  said 
contracts  were  forfeited  and  held  for  naught. 

IX. 

That  the  plaintiff  duly  performed  all  the  terms 
and  conditions  of  each  and  all  of  the  four  contracts 
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herein  mentioned  and  described,  on  his  part  to  be 

performed,  except  in  the  respects  in  which  perform- 
ance of  the  same  as  to  taking  the  required  quantity 

within  certain  times,  and  making  the  paj^ments  of 
$5,000  each  on  July  1st,  1921,  and  July  15th,  1921, 

and  making  payment  for  the  remaining  material  on 

August  1st,  1921,  were  waived  and  extended  as 

aforesaid,  and  plaintiff  alleges  that  he  relied  upon 

the  extension  of  six  months  given  to  him  as  afore- 
said, and  upon  the  fact  that  defendant  acted  on  the 

theory  that  said  extension  was  in  force  by  deliver- 
ing material  as  aforesaid  until  October  30th,  1921, 

and  that  the  former  requirements  of  the  contract 

as  to  those  matters  had  been  thereby  waived  by  de- 
fendant. 

XL 

That  the  deposits  of  $10,000  in  Liberty  bonds  of 

the  value  of  $10,000,  and  of  the  sums  paid  into  the 

guaranty  fund  by  the  said  payments  of  $5  and 

$7.50  per  ton  for  all  material  delivered  to  the  plain- 
tiff, in  excess  of  the  fixed  purchase  price  of  the 

same,  and  the  payment  and  deposit  of  the  two  sums 

of  $5,000  each  made  June  2d,  1921,  and  June  15th, 

1921,  respectively,  were  all  [16]  made  and  paid 
to  the  defendant,  and  received  by  it,  as  money  had 

and  received  to  the  use  of  the  plaintiff;  and  that 

the  sums  so  deposited  and  paid  were  in  the  follow- 
ing amounts: 

United  States  Liberty  Loan  bonds  of  the 

par  value  of   $10,000.00 

Cash    tonnage    deposits    paid    into    said 

guaranty  fund        33,137 .  43 
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Cash  payments  into  guaranty   fund  on 

June  2,  1921  and  June  15,  1921,  two 

payments  of  $5,000  each      10,000.00 
Total   $53,137.43 

XII. 

That  the  said  declaration  of  forfeiture,  and  said 

rescission  and  termination  of  said  contracts,  by  de- 
fendant as  aforesaid,  were  illegal  and  void  in  that 

the  said  sums  were  held  as  security  for  the  use  of 

the  plaintiff  as  aforesaid  and  the  plaintiff  per- 
formed the  said  contracts  on  his  part,  except  as  the 

performance  thereof  in  the  respects  as  aforesaid 

was  waived  by  the  defendant  as  aforesaid;  and  in 

that  the  provisions  of  the  contracts  permitted  for- 
feiture of  the  entire  gross  sums  and  amounts  for 

the  breach  of  any  single  one  of  the  many  covenants 

and  agreements  therein  to  be  performed  by  the 

plaintiff,  and  that  the  damages,  if  any,  which  might 

or  could  accrue  to  the  defendant  for  the  nonper- 
formance of  several  of  the  said  separate  and  single 

covenants  would  be  only  very  small,  and  entirely 

disproportionate  to  the  large  amount  of  the  entire 

sum  of  said  deposits  in  the  guaranty  fund;  and  in 

that  there  was,  at  the  time  the  said  contracts  were 

made,  and  ever  since  has  been  a  market  and  a 

market  value  at  the  places  for  the  delivery  of  said 

material,  and  at  Portland,  Oregon,  for  all  of  the 

said  material,  and  said  damages  were  always  easily 

ascertainable  and  were,  if  anything  at  all,  grossly 

disproportionate  to  the  gross  amount  of  the  said 

deposits  and  payments  into  the  guaranty  fund,  and 
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would  not,  in  any  event,  exceed  the  sum  of  $5,000. 

[17] 
XIII. 

That  after  the  waiver  on  the  part  of  the  defend- 

ant of  any  alleged  breaches  on  the  part  of  the  plain- 
tiff, as  aforesaid,  by  the  continuance  of  deliveries 

after  the  notice  of  September  29th,  1921,  was  given 

as  aforesaid,  which  continued  to  be  made  until 

October  30th,  1921,  as  aforesaid,  the  said  defendant 

did  not  give  to  the  plaintiff  after  September  29th, 

1921,  at  any  time,  any  other  notice  that  it  would 

cancel,  rescind,  or  terminate  said  contracts,  or  give 

to  the  plaintiff  any  time,  reasonable  or  otherwise, 

after  October  30th,  1921,  for  the  fulfillment  and 

performance  of  said  contract  on  his  part,  or  for 

making  the  payments  claimed  to  be  due  thereunder 

by  defendant,  but  on  said  October  30th,  1921,  the 

said  defendant  discontinued  to  make  any  further 

deliveries  of  said  material  to  plaintiff,  and  refused 
to  do  so. 

XIV. 

That  on  the  5th  day  of  January,  1927,  the  plain- 
tiff demanded  of  the  defendant  that  it  return  and 

pay  to  the  plaintiff*  the  said  sum  of  $53,137.43,  to- 
gether with  interest  thereon  from  the  time  said 

deposits  and  payments  were  made  up  to  the  time  of 

such  demand,  which  interest  then  aggregated  the 

sum  of  $18,480.73,  but  that  the  said  defendant  re- 
fused and  still  refuses  to  pay  the  same  or  any  part 

thereof. 

WHEREFORE  the  plaintiff  demands  judgment 

against  the   defendant   for  the   said   sum   of  $53,- 
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137.43,  with  interest  on  the  sums  so  paid  and  de- 
posited with  the  defendant  from  the  time  of  said 

payments  and  deposits,  together  with  the  costs 
and  disbursements  of  this  action. 

CHESTER  A.  SHEPPAED, 

RICHARD  SLEIGHT, 

Plaintiff's  Attorneys.     [18] 

State  of  Oregon, 

County  of  Multnomah, — ss. 
I,  A.  C.  Callan,  being  first  duly  sworn,  depose 

and  say  that  I  am  the  plaintiff  in  the  above-entitled 
action,  and  that  the  foregoing  complaint  is  true 

as  I  verily  believe. 
A.  C.  CALLAN. 

Subscribed  and  sworn  to  before  me  this  26  day 

of  September,  1927. 

[Notarial  Seal]  WM.  C.  RALSTON, 

Notary  Public  for  the  State  of  Oregon. 

My  commission  expires  January  11,  1929. 

[Endorsed]  :  Filed  Sept.  27,  1927.     [19] 

[Title  of  Court  and  Cause.] 

SUMMONS. 

To  United  States  Spruce  Production  Corporation,  a 

Corporation,  Defendant : 

IN  THE  NAME  OF  THE  STATE  OF  ORE- 

GON, You  are  hereby  required  to  ai)pear  and 

answer  the  complaint  filed  against  you  in  the  above- 
entitled  action  within  ten  days  from  the  date  of 
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service  of  this  summons  upon  you,  if  served  within 

this  county,  or  if  served  within  any  other  county 

of  this  state,  then  within  twenty  days  from  the  date 

of  the  service  of  this  summons  upon  you;  and  if 

you  fail  so  to  answer,  for  want  thereof,  the  plain- 
tiff will  take  judgment  against  you  for  the  sum  of 

$53,137.43,  with  interest  on  the  sums  paid  and  de- 
posited with  the  defendant  from  the  time  of  said 

payments  and  deposits,  together  with  the  costs  and 
disbursements  of  this  action. 

CHESTER  A.  SHEPPARD, 

RICHARD  SLEIGHT, 

Attorney  for  Plaintiff. 

Address:  811  Pittock  Block,  Portland,  Oregon. 

State  of  Oregon, 

County  of  Marion, — ss. 

I  hereby  certify  that  I  served  the  within  sum- 
mons within  said  county  this  1st  day  of  October, 

1927,  on  the  within  named  United  States  Si^ruce 

Production  Corporation,  a  corporation,  by  deliver- 
ing a  true  copy  thereof,  prepared  and  certified  to 

by  C.  A.  Sheppard,  attorney  for  plaintiff  together 

with  a  copy  of  the  complaint  prepared  and  certified 

to  by  C.  A.  Sheppard,  attorney  for  plaintiff  to 

George  E.  Davis  Corporation  Commissioner  for  the 

State  of  Oregon,  personally  and  in  person. 
O.  D.  BOWERS 

Sheriff  of  Marion  County,  Oregon. 

By  S.  O.  BURKHART, 

Deputy.     [20] 
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State  of  Oregon, 

County  of  Multnomah, — ss. 
I,  T.  M.  Hurlburt,  Sheriff  of  Multnomah  County, 

Oregon,  do  hereby  certify  that  I  served  the  within 

summons  within  said  county  and  state  on  the  1st 

day  of  October,  1927,  on  the  within  named  defend- 
ant United  States  Spruce  Production  Corporation, 

a  corporation,  by  personally  delivering  a  copy 

thereof  prepared  and  certified  to  by  Chester  A. 

Sheppard  of  attorneys  for  the  plaintiff,  together  with 

a  copy  of  the  complaint  mentioned  in  the  within 

summons,  prepared  and  certified  to  by  Chester 

A.  Sheppard  of  attorneys  for  the  plaintiff,  to  G.  R. 

Sweetser,  statutory  agent  and  secretary  of  the 

aforesaid  defendant  corporation,  personally  and  in 

person. 
T.  M.  HURiLBURT, 

Sheriff*  of  Multnomah  County  County,  Oregon. 
By  H.  D.  ORIFFITH, 

Deputy. 

Received  Sheriff's  Office,  Multnomah  Co.,  Oregon, 
Sept.  27,  1927,  at  4:05  P.M. 

Received  Sept.  29,  1927. 
O.  D.  BOWER, 

Sheriff  Marion  County,  Oregon, 

By  W.  Richardson, 
Deputy. 

[Endorsed] :  Filed  Oct.  4,  1927.     [21] 
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[Title  of  Court  and  Cause— No.  M.-4684.] 

NOTICE  OF  EEMOVAL. 

To  the  Above-named  Plaintiff  and  to  Messrs.  Ches- 

ter A.  Sheppard  and  Richard  Sleight,  His  At- 
torneys ; 

You  will  please  take  notice  that  the  defendant  in 

the  above-entitled  cause  will  file  on  the  10th  day 

of  October,  1927,  its  petition  and  bond  with  the 

above-named  court,   seeking  to  remove  this  action 
from  this  court  to  the  District  Court  of  the  United 

States  for  the  District  of  Oregon,  and  will  present 

said  petition  and  bond  to  the  above-named  court 
on  the  10th  day  of  October,  1927,  at  the  opening  of 

court  upon  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard. 

Dated  October  5th,  1927. 
CAREY  &  KER(R, 

OMAR  C.  SPENCER, 

Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  within  notice  of  removal  is 

hereby  accepted  at  Portland,  Oregon,  this  5th  day 

of  October,  1927,  by  receiving  a  copy  thereof,  duly 

certified  to  as  such  by  Omar  C.  Spencer  of  attorneys 
for  defendant. 

C.  A.  SHEPPARD, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Oct.  10,  1927.     [22] 
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[Title  of  Court  and  Cause— No.  M.-4684.] 

PETITION  FOR  REMOVAL. 

Now  comes  defendant,  United  States  Spruce  Pro- 
duction Corporation,  a  corporation,  and  makes  tMs, 

its  petition  for  the  removal  of  this  cause  to  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 

Oregon. 

This  action  was  commenced  by  the  filing  of  a  com- 
plaint on  the  27th  day  of  September,  1927,  and 

the  service  of  summons  and  complaint  upon  peti- 
tioner on  the  first  day  of  October,  1927,  and  this 

petition  is  made  and  filed  before  the  expiration 

of  the  time  allowed  to  petitioner  by  the  laws  of  the 

State  of  Oregon  and  the  rules  of  this  court  to 

answer  or  plead  to  the  said  complaint. 

The  said  action  is  a  suit  of  a  civil  nature  at  law 

and  the  matter  in  dispute  therein  exceeds  the  sum 

of  three  thousand  dollars  ($3,000)  exclusive  of  in- 
terest and  costs.  The  action  is  not  one  in  which  any 

special  bail  was  or  is  required. 

Petitioner  at  the  time  of  the  commencement  of 

this  action  w^as  and  still  is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington  and  not 

a  citizen  or  resident  of  the  State  of  Oregon. 

Plaintiff  at  the  time  of  the  commencement  of 

this  action  was  and  is  a  citizen  and  resident  of  the 

State  of  Oregon. 

This  action  is  a  controversy  between  citizens  of 

different  states,  to  wit:  between  plaintiff,  a  citizen 

and  resident     [23]     of  the  State  of  Oregon,  and  the 



United  States  Spruce  Production  Corp.      27 

defendant,  your  petitioner,  a  citizen  and  resident 

of  the  State  of  Washington. 
Petitioner  tiles  and  offers  herein  a  bond  with 

good  and  sufficient  surety  in  the  penal  sum  of 

one  thousand  dollars  ($1,000)  conditioned  as  re- 
quired by  the  acts  of  Congress  in  that  behalf  made 

and  provided  for  entry  in  the  District  Court  of  the 

United  States  for  the  District  of  Oregon  within 

thirty  days  from  and  after  the  date  of  the  tiling 

of  this  petition  of  a  certified  copy  of  the  record  in 

this  action,  and  for  paying  all  costs  that  may  be 

awarded  by  the  said  District  Court,  if  said  District 

Court  shall  hold  that  such  action  was  wrongfully 

or  improperly  removed  thereto. 

Your  petitioner  further  prays  that  the  said  bond 

may  be  accepted  as  good  and  sufficient  and  that  this 
court  make  its  order  for  the  removal  of  this  cause 

into  the  District  Court  of  the  United  States  for  the 

District  of  Oregon,  in  which  district  this  action  is 

pending,  pursuant  to  the  acts  of  Congress  in  such 

case  made  and  provided,  and  cause  the  record  herein 
to  be  removed  into  the  said  District  Court  of  the 

United  States,  and  that  no  further  or  other  pro- 
ceedings may  be  had  in  said  cause  in  this  court. 

CAREY  and  KERR, 

OMAR  C.  SPENCER, 

Attorneys  for  Petitioner.     [24] 

State  of  Oregon, 

County  of  Multnomah, — ss. 
I,  George  R.  Sweetser,  being  first  duly  sworn 

depose  and  say  that  I  am  secretary  of  the  United 

States    Spruce    Production    Corporation,    the    pe- 
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titioner  within  named;  that  I  have  read  the  fore- 
going petition  for  removal  and  the  facts  therein 

stated  are  true,  as  I  verily  believe. 
GEORGE  R.  SWEETSER. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  October  1927. 

[Seal]  DAVID  L.  DAVIES, 

Notary  Public  for  Oregon, 

My  commission  expires  Aug.  28,  1931. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  within  petition  for  removal 

is  hereby  accepted  at  Portland,  Oregon,  this  5th 

day  of  October,  1927,  by  receiving  a  copy  thereof, 

duly  certified  to  as  such  by  Omar  C.  Spencer  of 

attorneys  for  defendant. 

C.  A.  SHEPPARD, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Oct.  10,  1927.     [25] 

BOND  ON  REMOVAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS 

that  the  undersigned,  United  States  Spruce  Pro- 
duction Corporation,  a  corporation  organized  and 

existing  under  the  laws  of  the  state  of  Washington, 

as  principal,  and  National  Surety  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of 

the  state  of  New  York,  having  an  office  in  Portland, 

Oregon,  and  being  duly  authorized  to  transact  busi- 
ness pursuant  to  the  Act  of  Congress  of  August  13, 
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1894,  entitled  "An  Act  relative  to  recognizances, 
stipulations,  bonds  and  undertakings,  and  to  allow 

certain  corporations  to  be  accepted  as  surety 

therein"  within  the  state  of  Oregon,  as  surety, 
are  held  and  firmly  bound  unto  A.  C.  Callan,  in  the 

penal  sum  of  one  thousand  dollars  ($1,000.00) 

for  the  payment  of  which  well  and  truly  to  be  made, 

we  bind  ourselves  and  our  successors,  jointly  and 

severally,  firmly  by  these  presents.  Upon  con- 
dition, nevertheless,  that 

WHEREAS,  the  above-named  A.  C.  Callan  has 
heretofore  brought  an  action  of  a  civil  nature  in  the 

Circuit  Court  of  the  State  of  Oregon,  in  and  for  the 

county  of  Multnomah,  against  United  States  Spruce 

Production  Corporation;  and 

WHEREAS,  the  said  United  States  Spruce  Pro- 
duction Corporation  simultaneously  with  the  filing 

of  this  bond  intends  to  file  its  petition  in  the  said 
action  in  said  court  for  the  removal  of  such  action 

into  the  District  Court  of  the  United  States  for  the 

district  where  such  action  is  pending,  to  wit,  the 
District  Court  of  the  United  States  in  and  for  the 

District  of  Oregon,  according  to  the  provisions  of 

the  Act  of  Congress  in  such  case  made  and  pro- 
vided ; 

NOW,  THEREFORE,  if  the  said  petitioner, 

United  States  Spruce  Production  Corporation, 
shall  enter  in  the  District  Court  of  the  United 

States  for  the  District  of  Oregon,  within  thirty 

days  after  the  date  of  filing  of  said  petition  a  certi- 
fied copy  of  [26]  the  record  in  this  action,  and 

shall  pay  all  costs  that  may  be  awarded  by  the 
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said  District  Court,  if  said  District  Court  shall 
hold  that  this  cause  was  wrongfully  or  improperly 

removed  thereto,  then  the  aboA^e  obligation  shall 
be  void,  but  otherwise  shall  remain  in  full  force  and 
effect. 

WITNESS  our  hands  and  seals  this  5th  day  of 

October,  1927. 
UNITED    STATES    SPRUCE   PRODUC- 

TION CORPORATION. 

By  CAREY  and  KERR, 
OMAR  C.  SPENCER, 

Its  Attorneys. 

NATIONAL  SURETY  COMPANY. 

By  ROBERT  WHYTE, 

[Corporate  Seal]  Resident  Vice-president. 
By  W.  B.  GILHAM, 

Resident  Assistant  Secretary. 

Countersigned : 
CAMPBELL,  SMITH  &  COOK,  INC., 

Resident  Agent. 

By  LLOYD  R.  SMITH, 
Pres. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  within  bond  is  hereby  accepted 

at  Portland,  Oregon,  this  5th  day  of  October,  1927, 

by  receiving  a  copy  thereof,  duly  certified  to  as  such 

by  Omar  C.  Spencer  of  attorneys  for  Defendant. 
C.  A.  SHEPPARD, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Oct.  10,  1927.     [27] 
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BE  IT  REMEMBERED,  that  at  a  regular  term 
of  the  Circuit  Court  of  the  State  of  Oregon,  for  the 
county  of  Multnomah,  begun  and  held  at  the  County 
Courthouse  in  the  city  of  Portland,  in  said  county 

and  state,  on  Monday,  the  3d  day  of  Oct.,  A.  D. 
1927,  the  same  being  the  first  Monday  in  said  month, 
and  the  time  fixed  by  law  for  holding  a  regular  term 
of  said  court.  Present,  Hons.  JACOB  KANZLER, 

ROBERT  G.  MORROW,  ROBERT  TUCKER, 

JOHN  H.  STEVENSON,  LOUIS  P.  HEWITT, 
WALTER  H.  EVANS,  GEORGE  TAZWELL, 
and  W.  A.  EKWALL,  Judges. 

WHEREUPON,  on  this  Monday,  the  10th  day 

of  Oct.,  A.  D.  1927,  the  same  being  the  7th  judicial 
day  of  said  term  of  court,  among  other  proceedings 
the  following  was  had,  to  wit : 

j[Title  of  Court  and  Cause— No.  M.-4684.] 

MINUTES   OF   COURT— OCTOBER  10,   1927— 
ORDER  OF  REMOVAL. 

The  defendant.  United  States  Spruce  Production 

Corporation,  having  presented  to  this  court  its  peti- 
tion for  the  removal  of  this  cause  to  the  District 

Court  of  the  United  States  for  the  District  of 

Oregon,  and  having  tendered  with  such  petition  a 

bond  with  good  and  sufficient  surety  in  the  penal 

sum  of  one  thousand  dollars  ($1,000.00)  condi- 

tioned upon  the  filing  in  said  District  Court  of  the 

United  States  for  the  District  of  Oregon  within 

thirty  days  from  the  date  of  filing  the  said  petition 

of  a  certified  copy  of  the  record  in  this  cause,  and 
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upon  the  payment  of  any  costs  that  may  be  awarded 

by  the  said  District  Court,  if  it  shall  hold  that  said 

cause  was  wrongfully  or  improperly  removed 
thereto ; 

NOW,  THEREFORE,  this  court  hereby  accepts 

said  petition  and  hereby  approve<i  said  bond  and 

proceeds  no  further  in  this  cause,  and  it  is 
ORDERED  that  the  Clerk  of  this  court  be  and  he 

tis  hereby  directed  to  prepare  and  transmit  to  the 
said  District  Court  of  the  United  States  for  the 

District  of  Oregon,  a  copy  of  the  record  in  this 
cause. 

Dated  October    1927. 

By  the  Court. 
GEORGE  TAZWELL, 

Judge.     [28] 

CERTIFICATE  OF  CLERK  CIRCUIT  COURT 

OF  THE  STATE  OF  OREGON  TO  TRAN- 
SCRIPT OF  RECORD  ON  REMOVAL. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  Jos.  W.  Beveridge,  County  Clerk  and  Ex- 
Officio  Clerk  of  the  Circuit  Court  of  the  State  of 

Oregon  in  and  for  the  County  of  Multnomah,  do 

hereby  certify  that  the  foregoing  copy  of  complaint, 

summons  and  proof  of  service,  notice  of  removal 

and  proof  of  service,  petition  for  removal  and  proof 

of  service,  bond  on  removal  and  proof  of  service 

and  order  of  removal,  constitute  all  the  records 

and   proceedings   had   in   a    cause   entitled   A.    C. 
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Callan,  Plaintiff,  vs.  United  States  Spruce  Produc- 
tion Corporation,  a  Corporation,  Defendant,  have 

been  by  me  compared  with  the  originals  and  that 

they  are  true  and  correct  transcripts  therefrom 

and  from  the  whole  of  such  originals  as  the  same 

appear  of  record  and  on  file  in  my  office  and  in 

my  care  and  custody. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 

set  my  hand  and  af&xed  the  seal  of  said  Court  this 

18th  day  of  October,  A.  D.  1927. 

[Seal]  JOS.  W.  BEVERIDGE, 

County  Clerk. 

By  J.  H.  BUSH, 
Deputy. 

[Endorsed] :  Transcript  of  Record.  Filed  No- 
vember 7,  1927.     [29] 

AND  AFTERWARDS,  to  wit,  on  the  19th  day  of 

December,  1927,  there  was  duly  filed  in  said 

court,  an  answer,  in  words  and  figures  as  fol- 
lows, to  wit:     [30] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

A.  C.  CALLAN, 
Plaintiff, 

vs. 

UNITED    STATES    SPRUCE    PRODUCTION 

CORPORATION,  a  Corporation, 
Defendant. 
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ANSWER. 

Comes  now  the  defendant  and  for  answer  to  the 

complaint  filed  herein,  admits,  denies,  and  alleges 
as  follows: I. 

Defendant  admits  the  allegations  of  paragraph  I 

of  the  complaint. 
II. 

As  to  the  allegations  of  paragraph  II  of  the  com- 
plaint defendant  admits  that  on  April  5,  1919,  at  the 

city  of  Portland,  Oregon,  plaintiff  and  defendant 

entered  into  a  contract  in  writing  designated  SPC- 
333,  and  defendant  hereby  refers  to  said  contract 

for  the  terms  thereof.  Except  as  above  admitted 

defendant  denies  the  allegations  of  paragraph  II  of 

the  complaint. 

III. 

As  to  the  allegations  of  paragraph  III  of  the 

complaint  defendant  admits  that  on  November  8, 

1919,  plaintiff  and  defendant  entered  into  a  con- 

tract in  writing  known  as  SPC-333  supplemental, 

and  defendant  hereby  refers  to  said  contract  for 

the  terms  thereof.  Except  as  above  admitted  de- 

fendant denies  the  allegations  of  paragraph  III 

of  the  complaint.     [31] 
IV. 

As  to  the  allegations  of  paragraph  IV  of  the 

complaint  defendant  admits  that  on  February  3, 

1921,  plaintiff  and  defendant  entered  into  a  con- 

tract in  writing  as  supplemental  contract  SPC-482, 
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and  defendant  hereby  refers  to  said  contract  for  the 

terms  and  provisions  thereof.  Except  as  above 

admitted  defendant  denies  the  allegations  of  para- 
graph IV  of  the  complaint. 

V. 

As  to  the  allegations  of  paragraph  V  of  the  com- 
plaint defendant  admits  that  on  June  2,  1921,  at 

Portland,  Oregon,  plaintiff  and  defendant  entered 

into  a  contract  in  writing,  which  contract  was 

known  as  SPC^96,  and  defendant  hereby  refers 

to  said  contract  for  the  terms  thereof.  Except  as 

above  admitted  defendant  denies  the  allegations  of 

paragraph  V  of  the  complaint. 

VI. 

Defendant  denies  the  allegations  of  paragraph  VI 

of  the  complaint. 

VII. 

Defendant  denies  the  allegations  of  paragraph 

VII  of  the  complaint. 

VIII. 

As  to  the  allegations  of  paragraph  VIII  of  the 

complaint  defendant  admits  that  on  the  29th  day  of 

September,  1921,  it  served  on  plaintiff  a  notice  in 

writing  reciting,  among  other  things,  alleged  vio- 

lations by  the  plaintiff  of  each  of  said  four  con- 
tracts hereinbefore  mentioned,  and  reciting  that 

plaintiff'  had  not  taken  and  paid  for  the  required 
quantity  of  material  within  the  required  times 

specified  in  said  contracts  and  had  not  made  two 

payments  of  $5,000.00  each  on  July  1,  1921,  and 

July  15,  1921,  as  provided  in  contract  SPC-496, 



36  A,  C.  Callan  vs. 

and  had  not  paid  for  or  tendered  payment  in  cash 

on  August  1,  1921,  for  the  material  then     [32]     re- 
maining,  and  admits  that   said  notice  was  given 

for  the  purpose  of  forfeiting  said  guaranty  fund 

and  the  said  Liberty  bonds  of  the  value  of  $10,000 

and  the  said  two  payments  of  $5,000.00  which  had 

been  made  by  plaintiff  on  June  2,  1921,  and  June 

15,  1921,  and  admits  that  by  said  notice  the  de- 
fendant declared  that  it  rescinded  and  cancelled 

and  terminated  the  said  contracts  SPC-333,  sup- 

plemental   SPC-333,    supplemental   SPC-482,   and 

contract  SPC-496,  and  admits  that  the  defendant 
has  retained  the  said  Liberty  bonds  and  the  sums 

accumulated  in  said  gTiaranty  fund,  claiming  the 

same  as  its  own  under  the  terms  and  provisions  of 

said  contracts  and  admits  that  by  said  notice  de- 

fendant declared  that  all  plaintiff's  rights  in  and 
to  said  contracts  were  forfeited  and  held  for  naught. 

Except   as   above   admitted   defendant   denies   the 

allegations  of  paragraph  VIII  of  the  complaint. 
IX. 

Defendant  denies  the  allegations   of  paragraph 

IX  of  the  complaint. 
X. 

Defendant  denies  the  allegations  of  paragraph 

designated  XI  in  the  complaint. 
XI. 

Defendant  denies  the  allegations  of  paragraph 

designated  XII  in  the  complaint. 

XII. 

Defendant  denies  the  allegations  in  paragraph 

designated  XIII  in  the  complaint. 
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XIII. 

Defendant  admits  the  allegations  of  paragraph 

designated  XIV  of  the  complaint. 

WHEREFORE,  having  fully  answered  the  com- 
plaint defendant  [33]  prays  that  the  action  be 

dismissed  and  that  it  recover  from  the  plaintiff  its 
costs  and  disbursements. 

CAREY  and  KERR, 

OMAR  C.  SPENCER, 

Attorneys  for  Defendant.     [34] 

State  of  Oregon, 

County  of  Multnomah, — ss. 
I,  George  R.  Sweetser,  being  first  duly  sworn,  on 

oath  depose  and  say:  That  I  am  the  secretary  of 

United  States  Spruce  Production  Corporation,  the 

defendant  in  the  above-entitled  action,  that  I  have 

read  the  foregoing  answer,  know  the  contents 
thereof  and  the  same  is  true  as  I  verily  believe. 

GEORGE  R.  SWEETSER. 

Subscribed  and  sworn  to  before  me  this  17th  day 

of  December,  1927. 

[Seal]  DAVID  L.  DAVIES, 

Notary  Public  for  Oregon. 

My  commission  expires  Aug.  28,  1931. 

District  of  Oregon, 

County  of  Multnomah, — ^ss. 

Due  service  of  the  within  answer  is  hereby  ac- 

cepted in  Multnomah  County,  Oregon,  this  19th 

day  of  December,  1927,  by  receiving  a  copy  thereof, 
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duly  certified  to  as  such  by  Omar  C.  Spencer,  of  at- 
torneys for  defendant. 

R.  SLEIGHT, 

Of  Attorneys  for  Plaintiff. 

Filed  December  19,  1927.     [35] 

AND  AFTERWARDS,  to  wit,  on  the  2d  day  of 

April,  1928,  there  was  duly  filed  in  said  court, 

an  opinion,  in  words  and  figures  as  follows,  to 
wit:     [36] 

[Title  of  Court  and  Cause.] 

OPINION. 

Portland,  Oregon,  April  2,  1928. 

Memorandum  by  BEAN,  District  Judge : 

This  is  an  action  to  recover  money.  The  facts  are 

that  on  April  9,  1919,  plaintiff  and  defendant  en- 
tered into  a  written  contract  by  the  terms  of  which 

the  defendant  agreed  to  sell  and  the  plaintiff  to 

purchase  approximately  9,300  tons  of  steel  rails, 

together  with  rail  accessories,  at  $60.00  a  ton  for 

rails  and  $67.20  a  ton  for  accessories,  the  plaintiff 

to  take  delivery  and  pay  for  at  least  one-third  of  the 

material  by  July  1,  two-thirds  b}^  October  1,  and 
the  balance  on  or  before  December  30,  1919.  Upon 

entering  into  the  contract,  the  plaintiff  deposited 

with  defendant  $5,000.00  in  bonds,  and  agreed  to 

deposit  five  dollars  per  ton  for  rails  and  $7.50  a  ton 

for  accessories  as  the  material  was  received  and  paid 

for  by  him,  which  sum  together  with  the  $5,000.00 



United  States  Spruce  Production  Corp.      39* 

deposit  '^  shall  go  into  a  guarant}^  fund,  which  guar- 
anty fund  will  be  retained  by  Corporation  as  se- 

curity for  the  full  and  faithful  performance  of  all 

the  terms  and  conditions  of  this  agreement"  by  pur- 

chaser. ^'It  being  understood  that  should  the  pur- 
chaser fail  to  take  delivery  of  and  pay  for  said 

material  within  the  time  limits  as  set  forth"  in 

the  contract,  "or  fail  to  perform  any  of  the  pro- 
visions or  terms  of  this  contract,  said  fund  will  be 

retained  by  the  Corporation  as  damages  for  any 

breach  of  this  contract,  and  all  right,  title  or  interest 

of  Purchaser  in  and  to  said  fund  will  be  thereby  for- 
feited and  said  contract  shall  be  deemed  cancelled 

[37]  and  terminated,  and  all  rights  of  purchaser 
therein  shall  be  determined  as  of  the  date  of  such 

cancellation.  It  being  understood  that  said  sum  will 

be  returned  in  toto  to  Purchaser  within  thirty  days 

of  the  termination  of  this  contract  provided  pur- 
chaser is  not  in  default  as  aforesaid,  or  said  sum  has 

not  been  forfeited  under  the  terms  of  this  contract. 

On  November  8,  1919,  the  time  for  the  perform- 
ance of  the  contract  was  extended  to  April  1,  1920, 

for  delivery  of  one-third  of  the  material,  July  1 

two-thirds,  and  the  balance  on  or  before  October  1st, 
on  condition  that  the  plaintiif  should  deposit  with 

the  Corporation  an  additional  $5,000.00.  Under  the 

contract  of  April,  1919,  and  the  extension  thereof  the 

plaintiff  received  and  paid  for  approximately  3,600 
tons  of  materials  and  defaulted  as  to  the  remainder. 

On  February  3,  1921,  supplemental  contract  was 

entered  into  which,  after  reciting  the  former  con- 

tracts and  conditions  thereof,  and  plaintiff's  default 
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in  performance,  and  that  he  had  deposited  with  the 

defendant  $10,000.00  in  bonds,  and  paid  into  the 

guaranty  fund  $29,406.76,  and  the  right  of  the  de- 
fendant to  deal  with  such  fund  according  to  the 

terms  of  the  previous  contracts,  it  was  agreed  that 

defendant  would  sell  and  plaintiff  would  purchase 

the  balance  of  the  rails  and  accessories,  estimated  at 

5580  tons,  and  pay  therefor  on  or  before  the  first  day 

of  June,  1921,  at  the  same  rate  as  stipulated  in  the 

former  contracts.  This  contract  then  provides  that 

the  money  in  the  guaranty  fund  shall  remain  in  the 

possession  of  the  defendant  ''as  security  for  the 
faithful  performance  of  this  contract  and  shall  be 

augmented  as  deliveries  are  made  by  the  payment 

by  the  plaintiff  of  $5.00  per  ton  for  relay  rails, 

and  $7.50  a  ton  for  new  rails  and  accessories,  which 

sum  shall  be  applied  by  the  Corporation  upon  the 

amount  due  from  the  purchaser  on  the  first  day  of 

[38]  June,  1921,  but  only  in  the  event  that  plain- 
tiff shall  pay  the  rest  and  remainder  of  the  total  sum 

as  soon  as  due,  and  "should  purchaser  fail  to  so 
pay  the  difference  between  the  amount  due  and  the 

sum  accumulated  in  the  guaranty  fund  on  the  said 

first  day  of  June,  1921,  the  Corporation  may  forfeit 

said  guaranty  fund,  and  in  no  event  shall  purchaser 

be  entitled  to  credit  for  said  guaranty  fund  as  pay- 

ment for  a  portion  of  said  material."  And  "in 
the  event  that  Purchaser  shall  fail  or  refuse  to  pay 

for  all  said  material  on  or  before  the  said  first  day 

of  June,  1921,  or  shall  fail  or  refuse  to  *  *  * 

fully  and  faithfully  perform  each  and  every  cove- 
nant and  condition  in  this  agreement  provided  to  be 
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kept  by  Purchaser,  then  all  rights  of  Purchaser" 

under  former  contracts,  and  ''which  might  or  could 
accrue  to  Purchaser  under  this  memorandum  of 

agreement  shall,  without  notice,  cease,  be  determined 

and  held  for  naught,  and  Purchaser  shall  be  deemed 

to  have  forfeited  all  right,  title  and  interest  in  or 

to  the  said  guaranty  fund  above  mentioned,  or  any 

part  thereof,  and  the  same,  including  all  bonds  and 

all  moneys,  shall  become  the  property  of  Corpora- 

tion and  shall  be  retained  by  Corporation  as  liqui- 
dated damages  for  the  breach  of  this  contract,  and 

Corporation  shall,  without  notice,  from  and  after 

the  date  of  the  breach  of  any  covenant  in  this  mem- 
orandum of  agreement  contained  by  him  to  be  kept, 

be  released  from  any  and  all  obligations,  either  in 

law  or  equity"  and  "may  proceed  immediately  to 
sell  all  of  such  rail  and  accessories  in  the  open 

market.  If,  however.  Purchaser  shall  well  and 

faithfully  perform  each  and  every  covenant  herein 

contained  by  him  to  be  kept  *  *  *  and  shall 

have  paid  for  all  of  said  material  *  *  *  on  or 
before  the  first  day  of  June,  1921,  then  Corporation 

agrees  upon  full  performance  by  Purchaser  to  re- 
turn to  Purchaser  the  bonds  of  the  par  value  of 

$10,000.00  [39]  heretofore  deposited  with  Corpo- 

ration by  Purchaser."  Time  was  made  the  essence 
of  the  contract. 

The  plaintiff  received  and  paid  for  under  this 
contract  about  three  hundred  tons  of  material 

within  the  time  therein  stipulated  and  defaulted  as 

to  the  remainder.  On  June  2,  1921,  another  and 

final  contract  was  entered  into  between  the  parties, 
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which,  after  referring  to  the  former  contracts,  the 

terms  thereof,  and  plaintiff's  default  in  the  per- 
formance, and  that  the  quantity  of  materials  which 

the  plaintiff  received  and  paid  for  under  the  con- 

tract of  February  3d  ''was  negligible,"  and  that 
plaintiff  had  forfeited  his  right  to  the  guaranty  fund 
which  it  was  stated  amounted  at  that  time  to 

$31,522.22  in  cash  and  $10,000.00  in  bonds,  provides 

that  "by  reason  of  the  failure  and  neglect  of  Pur- 
chaser to  comply  with  the  terms  of  the  said  contract 

and  supplements,  and  by  reason  of  his  breach  of  the 

covenants  therein  contained,  all  right,  title  and  in- 

terest of  Purchaser  in  and  to  the  said  sum  of  $31,- 
522.22,  and  the  said  bonds  in  the  sum  of  $10,000.00 

lapsed  and  expired  on  the  1st  day  of  June,  1921, 

and  the  same  became  the  property  of  Corporation 

free  from  any  equities  or  charges  upon  the  same  in 

behalf  of  Purchaser.'* 
Under  this  contract  the  plaintiff  was  to  receive 

and  pay  for  all  remaining  material  on  or  before 

August  1,  1921,  at  the  rate  of  $60.00  per  ton  for 

rails,  and  $67,20  for  accessories,  and  deposit  with 

Corporation  at  the  time  of  the  making  of  the  con- 
tract $5,000.00  in  cash,  and  a  like  amount  on  June 

15th,  July  1st,  and  July  15th,  and  at  the  time  of 

delivery,  tive  dollars  for  each  ton  of  relay  rails 

and  $7.50  for  each  ton  of  new  rails  and  accessories, 

to  constitute  what  is  designated  as  the  guaranty 

fund,  to  be  applied  upon  the  account  due  from  Pur- 

chaser August  1,  1921,  "but  only  in  the  event  that 
Purchaser  shall  pay  the  rest  and  remainder  of  the 

[40]    total  sum  as  soon  as  due,  namely,  upon  the  1st 
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day   of  August,   1921.     Should  Purchaser  fail   to 

so  pay  the  difference  between   the  amount   deter- 
mined   to    be    due    and    the    sum    accumulated    in 

the  guaranty  fund  on  the  1st  day  of  August,  1921, 

the  Corporation  is  hereby  empowered  and  author- 
ized by  Purchaser  to  forfeit  said  guaranty  fund 

in  its  entirety,   and  in  no   event   shall  Purchaser 

be   entitled  to   credit   for  such   guaranty   fund   as 

a  payment  for  a  portion  of  said  material.     *     *     * 
In  the  event  that  Purchaser  shall  fail,  refuse  or 

neglect    to    pay    for    all    of    said   material    on    or 

before  the  said  1st  day  of  August,  1921,  or  shall 

fail,    refuse    or   neglect    to    remove    said    portions 

of  said  material  as  are  now   stored  in  the  yards 

at  Vancouver,  Washington,  and  Earlington,  Wash- 
ington,   as   provided    in    Paragraph    8,    or   in   the 

event  that  Purchaser  shall  fail,  or  refuse  or  neglect 

to  pay  the  said  sums  of  $5,000.00  semi-monthly  be- 
ginning with  the  15th  day  of  June,  1921,  on  the 

day  on  which  same  shall  become  due,  as  provided  in 

paragraph  7,  or  shall  fail,  refuse  or  neglect  to  pay 

the  sum  per  gross  ton  into  the  guaranty  fund,  pro- 
vided in  paragraph  6,  then  all  rights  of  Purchaser 

under  this  contract  and  all  rights  which  might  or 

could  accrue  to  Purchaser  by  reason  of  the  cove- 
nants herein  contained  shall,  without  notice,  cease 

and  be  determined  and  held  for  naught,  and  Piir- 
chaser  shall  be  deemed  to   have   forfeited  all  his 

right,  title  and  interest  in  and  to  the  said  guaranty 

fund   above   mentioned   or   any   part   thereof,   and 

Corporation  is  hereby  empowered  and  authorized  by 

Purchaser  to  treat  the  said  guaranty  fund  as  its 
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own  property,  free  from  any  equity  or  claim  of 

Purchaser,  and  the  same  shall  be  retained  by  Corpo- 
ration as  liquidated  damages  for  breach  of  this 

contract,  and  Corporation  shall  without  notice  from 

and  after  the  date  of  the  breach  of  any  covenant  in 

this  contract  [41]  contained  be  released  from  any 

and  all  obligation,  either  in  law  or  equity,  to  repay 

any  of  the  said  sums  so  accumulated  and  paid  to 

Corporation.  *  *  *  If,  however.  Purchaser 
shall  promptly  and  faithfully  perform  each  and 

every  covenant  and  condition  herein  contained,  by 

him  to  be  kept,  including  the  payments  herein  pro- 
vided to  be  made  by  him,  and  shall  have  removed 

the  portions  of  said  material  from  the  yards  at 

Vancouver,  Washington,  and  at  Earlington,  Wash- 
ington, then  Corporation  agrees  to  credit  Purchaser 

in  the  final  settlement  and  payment  for  the  remain- 
ing amount  of  rail  and  material  on  hand  on  the  1st 

day  of  August,  1921,  with  the  said  guaranty  fund 

herein  provided  to  be  accumulated,"  and  to  credit 
the  purchaser  with  the  amount  of  the  guaranty  fund 

which  had  accumulated  under  former  contracts, 

which  it  was  declared  had  been  forfeited  and  be- 

come the  property  of  Corporation,  to  be  applied  "on 
the  amount  due  hereunder  on  August  1,  1921,  but 

only  in  the  event  that  Purchaser  shall  have  promptly 

and  faithfully  performed  each  and  every  covenant 

herein  contained  by  him  to  be  kept,  and  shall  tender 

in  cash  the  difference  betw^een  the  amount  so  due 

on  August  1,  1921,  as  herein  provided  and  the  said 

sum  of  $31,522.22,"  it  being  '^expressly  agreed  be- 
tween the  parties  hereto  that  nothing  in  this  para- 
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graph  contained  shall  in  any  wise  be  deemed  to 

be  a  waiver  of  any  of  the  rights  of  Corporation  in 

and  to  the  said  sum  of  $31,522.22  or  the  said  Liberty; 

bonds"  in  the  par  value  of  $10,000." 
The  plaintiff  failed  and  neglected  to  make  the 

deposits  of  July  1st  and  July  15th  as  agreed,  and  re- 
ceived and  paid  for  only  a  few  hundred  tons  of 

material  under  the  contract  and  defaulted  as  to  the 

balance.  The  defendant  thereupon  notified  plain- 
tiff in  writing  of  the  [42]  cancellation  of  the 

contract  and  its  election  to  terminate  the  same  and 

keep  and  retain  the  guaranty  fund.  The  plaintiff 

received  and  paid  for  under  the  contract  approxi- 

mately 5,000  tons  of  rail  and  accessories.  The  de- 

fendant sold  the  balance,  amounting  to  approxi- 
mately 4,000  tons  in  the  open  market,  receiving 

therefor  about  $42.50  a  ton,  without  deduction  for 

expenses. 

The  plaintiff  thereafter  brought  this  action  to  re- 

cover the  amount  in  the  guaranty  fund,  not  only  that 

accumulating  subsequent  to  the  making  of  the  con- 

tract of  June  2,  1921,  but  also  that  accruing  prior 

to  that  time,  and  which  by  voluntary  agreement  of 
the  plaintiff  had  been  forfeited  to  the  defendant. 

This  case  would  present  no  difficulties  if  the  rights 

of  the  parties  are  to  be  determined  according  to  their 

intent  as  plainly  expressed  in  the  contracts  which 

they  voluntarily  entered  into.  The  contracts  are 

plain  and  unambiguous,  and  it  is  evident,  not  only 

from  the  language  used  but  from  the  practical 

interpretation  put  thereon  by  the  parties  when  they 

entered  into  the  contract  of  June  1,  1921,  that  it  was 
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their  intention  that  the  guaranty  fund  should  be- 

come the  property  of  the  defendant  if  plaintiff  de- 
faulted in  the  performance  of  his  contract.  The 

plaintiff  argues,  however,  that  the  court,  instead 

of  giving  effect  to  the  contracts  as  made,  should 

treat  the  guaranty  fund  as  a  security  for  the  pay- 
ment of  such  damages  as  the  defendant  may  be 

able  to  show  it  sustained  from  the  breach  of  the 

contract. 

There  are  innumerable  cases  to  be  found  in  the 

books,  many  of  which  have  been  cited  by  the  plain- 
tiff, discussing  the  meaning  of  the  language  of  a 

contract  relating  to  compensation  to  be  paid  by  a 

party   defaulting   in    its   performance.     They   are, 

however,    all    directed    to    ascertaining    the    inten- 

tion  of  the   parties   as   expressed   in   their   agree- 
ment.    Many  of  the     [43]     courts  seem  unwilling, 

however,  to  admit  that  there  can  be  a  valid  contract 

providing  for  liquidated  damages.     Their  tendency 

is  to  construe  the  language,  however  plain  and  un- 

ambiguous, and  however  clearly  it  expressed  the  in- 
tention of  the  parties,  as  a  penalty  so  that  nothing 

but  actual  damages  can  be  recovered  by  the  party 

aggrieved.     It  is  not  necessary  to  refer  to   these 

cases.     The  Supreme  Court  has  settled  the  law  for 

this  court  by  declaring  that  a  court  should  not  dis- 

regard the  plain  provisions  of  a  contract  and  sub- 
stitute its  own  conception  of  what  the  parties  should 

have  done  for  that  which  they  did  plainly  do,  but 

should  allow  parties  to  make  their  own  contracts 
and   enforce  them   as  made   when   their  intent   is 

clearly  expressed,  even  when  it  would  result  in  the 
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recovery  of  an  amount  as  liquidated  damages  with- 

out proof  of  actual  damages  sustained.  This  ques- 
tion was  elaborately  and  comprehensively  discussed 

by  the  Supreme  Court  in  the  case  of  Sun  Printing 

Co.  vs.  Moore  (183  U.  S.  642).  That  was  an  action 

to  recover  damages  for  failure  of  the  charterer  of 

a  yacht  to  return  it  as  agreed  upon.  The  charter- 

party  provided  that  "for  the  purpose  of  this 
charter  the  value  of  the  yacht  shall  be  considered 

and  taken  at  the  sum  of  $75,000.00,  and  said  hirer 

shall  procure  security  or  guarantee  to  and  for  the 

owner  in  the  sum  of  $75,000,  to  secure  any  and  all 

losses  and  damages  which  may  occur  to  said  boat 

or  its  belongings,  which  may  be  sustained  by  the 

owner  by  reason  of  such  loss  or  damage,  and  by 

reason  of  the  breach  of  any  of  the  terms  or  condi- 

tions of  this  contract."  Upon  the  trial,  the  defend- 
ant offered  to  show  the  actual  value  of  the  vessel, 

claiming  such  to  be  the  measure  of  the  damages,  but 
the  court  held  that  the  effect  of  such  an  offer  was 

to  nullify  the  stipulation  of  the  parties  by  mere 

proof,  not  that  they  [44]  did  not  intend  to  fix  the 

value,  but  that  it  was  imprudent  and  unwise  to  make 

such  an  agreement.  And  in  this  case,  Chief  Justice 

White,  speaking  for  the  court  said : 

''The  decisions  of  this  court  on  the  doctrine 

of  liquidated  damages  and  penalties  lend  no 

support  to  the  contention  that  parties  may  not 

hona  fide,  in  a  case  where  the  damages  are  of 
an  uncertain  nature,  estimate  and  agree  upon 

the  measure  of  damages  which  may  be  sus- 
tained from  the  breach  of  an  agreement.     On 
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the  contrary,  this  court  has  consistently  main- 
tained the  principle  that  the  intention  of  the 

parties  is  to  be  arrived  at  by  a  proper  construc- 
tion of  the  agreement  made  between  them,  and 

that  whether  a  particular  stipulation  to  pay  a 

sum  of  money  is  to  be  treated  as  a  penalty,  or 

as  an  agreed  ascertainment  of  damages,  is  to 

be  determined  by  the  contract,  fairly  construed, 

it  being  the  duty  of  the  court  always,  where  the 

damages  are  uncertain  and  have  been  liquidated 

by  an  agreement,  to  enforce  the  contract." 
And  in  Wise  vs.  U.  S.  (249  U.  S.  365),  Mr.  Jus- 

tice Clarke  says  that  the  rule  is  that : 

*' Courts  will  endeavor  by  a  construction  of 
the  agreement  which  the  parties  have  made,  to 

ascertain  what  their  intention  was  when  they 

inserted  such  a  stipulation  for  payment,  of  a 

designated  sum  or  upon  a  designated  basis,  for 

a  breach  of  a  covenant  of  their  contract,  pre- 
cisely as  they  seek  for  the  intention  of  the 

parties  in  other  respects.  When  that  intention 

is  clearly  ascertainable  from  the  writing,  effect 

will  be  given  to  the  provision  as  freely  as  to 

any  other,  where  the  damages  are  uncertain  in 

nature  or  amount  or  are  difficult  of  ascertain- 

ment or  where  the  amount  stipulated  for  is  not 

so  extravagant,  or  disproportionate  to  the 

amount  of  property  loss,  as  to  show  that  com- 
pensation was  not  the  object  aimed  at  or  as  to 

imply  fraud,  mistake,  circumvention  or  oppres- 
sion. There  is  no  sound  reason  why  persons 

competent  and  free  to  contract  may  not  agree 
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upon  this  subject  as  fully  as  upon  any  other, 

or  why  their  agreement,  when  fairly  and  under- 

standingiy  entered  into  with  a  view  to  just  com- 
pensation for  the  anticipated  loss  should  not  be 

enforced. ' ' 
And  in  Hathaway  &  Co.  vs.  U.  S.  (249  U.  S.  460), 

Mr.  Justice  Brandeis  says : 

"There  is  no  reason  why  parties  competent 
to  contract  may  not  agree  that  certain  elements 

of  damage  difficult  to  estimate  shall  be  covered 

by  a  provision  for  liquidated  damages  and  that 
other  elements  shall  be  ascertained  in  the  usual 

manner.     Provisions  of  a  contract  clearly  ex- 

pressed do  not  cease  to  be  binding  upon  the 

parties,  because  they  relate  to  the  measure  of 

damages."     [45] 
Whether  a  party  shall  be  relieved  from  a  plain 

stipulation  for  liquidated  damages  upon  the  ground 

that  a  penalty  was  really  intended  will  depend  upon 
the  face  of  the  contract  and  the  intention  of  the 

parties  as  therein  expressed. 

Courts  will  interpret  contracts  as  made,  and  not 

make  new  contracts,  nor  can  a  court  of  law  relieve 

a  party  from  his  contract  on  the  ground  that  it  is 

oppressive  when  the  parties  were  of  full  age  and 

dealing  at  arms'  length. 
It  is  the  duty  of  the  court  to  give  effect  to  the 

intention  of  the  parties  as  expressed  in  their  con- 
tract. 

In  the  case  at  bar  the  damages  to  defendant  which 

would  result  from  plaintiff's  failure  to  comply  with 
his  contract  and  take  and  pay  for  the  material  at 
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the  time  agreed  upon  were  more  or  less  uncertain 

and  unliquidated. 

The  defendant  is  not  an  ordinary  commercial 

corporation  engaged  in  the  business  of  buying  and 

selling  merchandise.  It  was  organized  by  the  Gov- 

ernment for  a  special  purpose  and  to  meet  an  emer- 

gency, to  be  dissolved  and  its  affairs  liquidated  when 

the  emergency  no  longer  existed.  (40  Stat.  888.) 

Default  by  the  plaintiff  in  the  performance  of  the 

contract  would  necessarily  require  the  corporation 

to  maintain  its  organization  in  order  to  dispose  of 
the  material  which  he  did  not  take.  It  is  therefore 

reasonable  to  suppose  that  in  entering  into  the 

contract  it  was  contemplated  by  the  parties  that  the 

damages  resulting  to  the  Corporation  from  a  breach 

would  not  be  compensated  by  the  mere  difference 
between  the  market  value  of  the  material  and  the 

contract  price  at  the  time  of  the  breach.  In  any 

event  it  is  apparent  that  the  intention  of  the  parties 

was  to  avoid  any  controversy  on  that  question  by 

fixing  the  amount  of  such  damages  in  advance.  It 

may  have  been  imprudent  and  unwise  for  the  plain- 
tiff to  make  such  an  arrangement  but  having  done 

so  the  court  cannot  relieve  him  therefrom. 

It  follows  that  the  defendant  is  entitled  to  judg- 
ment and  findings  and  conclusions  may  be  prepared 

accordingly. 

Filed  April  2,  1928.     [46]  ; 
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AND  AFTEEWARDS,  to  wit,  on  the  4th  day  of 

April,  1928,  there  was  duly  filed  in  said  court 

the  findings  of  the  Court,  in  words  and  figures 

as  follows,  to  wit:     [47] 

[Title  of  Court  and  Cause.] 

FINDING  FOR  DEFENDANT. 

This  cause  having  come  on  for  trial  before  the 

Court  the  parties  having  signed  and  filed  prior 

to  the  date  of  trial  a  written  stipulation  that  the 

action  might  be  tried  before  the  Court  without  a 

jury  and  the  parties  having  by  said  stipulation 

so  filed  waived  a  jury,  the  plaintiff  appearing  in 

person  and  by  his  attorneys,  Mr.  Chester  A.  Shep- 
pard  and  Mr.  Richard  Sleight,  and  the  defendant 

appearing  by  its  attorneys,  Messrs.  Carey  &  Kerr 

and  Mr.  Omar  C.  Spencer,  and  the  Court  having 

heard  the  testimony  offered  by  the  plaintiff  and 

defendant  and  having  considered  the  exhibits  of- 

fered by  the  respective  parties  and  after  the  argu- 
ment of  counsel  the  cause  having  been  submitted 

to  the  Court  and  the  Court  being  advised  in  the 

premises  find  the  issues  both  as  to  the  facts  and 

the  law  in  favor  of  defendant  and  that  the  plain- 
tiff shall  take  nothing  herein. 

Dated   April   4,    1928. 
R.   S.  BEAN, 

District  Judge. 
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Service  of  the  foregoing  finding  for  the  defend- 
ant by  receipt  of  a  copy  is  hereby  admitted  this 

4th  day  of  April,  1928. 
R.  SLEIGHT, 

Of  Attorneys  for  Plaintiff. 

Filed  April  4,  1928.     [48] 

AND  AFTERWARDS,  to  wit,  on  Wednesday,  the 

4th  day  of  April,  1928,  the  same  being  the  27th 

judicial  day  of  the  regular  March  term  of 

said  court, — Present,  the  Honorable  ROBERT 

S.  BEAN,  United  States  District  Judge,  pre- 

siding,— the  following  proceedings  were  had 
in  said  cause,  to  wit:     [49] 

In  the  District  Court  of  the  United  States  for  the 

District  of   Oregon. 

No.  L.-10,239. 

A.  C.  CALLAN, 
Plaintiff, 

vs. 

UNITED     STATES     SPRUCE     PRODUCTION 

CORPORATION,    a    Corporation, 
Defendant. 

MINUTES     OF     COURT  — APRIL    4,     1928  — 
JUDGMENT. 

This  cause  having  come  on  for  trial  before  the 

Court  the  parties  having  signed  and  filed  prior  to 
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the  date  of  trial  a  wiitten  stipulation  that  the 

action  be  tried  before  the  Court  without  a  juiy 

and  the  parties  having  by  such  stipulation  so  tiled 

waived  a  jury,  the  plaintiff  appearing  in  person 

and  by  his  attorneys,  Mr.  Chester  A.  Sheppard 

and  Mr.  Richard  Sleight,  and  the  defendant  ap- 
pearing by  its  attorneys,  Messrs.  Carey  and  Kerr 

and  Mr.  Omar  C.  Spencer,  and  the  Court  having 

heard  the  testimony  offered  by  the  plaintiff  and 

defendant  and  having  considered  the  exhibits  of- 

fered by  the  respective  parties,  and  after  the  argu- 
ment of  counsel  the  cause  having  been  submitted 

to  the  Court  and  the  Court  having  made  and  filed 

herein  its  finding  in  favor  of  defendant  and 

against  plaintiff;  now  therefore  it  is 

ORDERED  and  ADJUDGED  that  plaintiff 

take  nothing  in  this  action  and  that  said  cause  be 

and  the  same  is  hereby  dismissed.  It  is  further 

ORDERED  and  ADJUDGED  that  the  defend- 

ant have  a  judgment  against  the  plaintiff  for  its 

costs  and  disbursements  to  ])e  taxed  and  that  exe- 
cution issue  thereon. 

Dated  April  4,  1928. 
R.  S.  BEAN, 

District  Judge. 

Filed  April  4,  1928. 

Service  of  the  foregoing  judgment  by  receipt  of 

a  copy  is  hereby  admitted  this  4th  day  of  April, 
1928. 

R.  SLEIGHT, 

Of  Attorneys  for  Plaintiff.     [50] 
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AND  AFTERWARDS,  to  wit,  on  the  10th  day  of 

April,  1928,  there  was  duly  filed  in  said  court 

a  motion  for  new  trial,  in  words  and  figures 

as  follows,  to  wit:     [51] 

[Title  of  Court  and  Cause— No.  M.-4684.] 

MOTION  FOR  NEW  TRIAL. 

Now  comes  the  above-named  plaintiff  and  moves 
the  Court  upon  the  minutes  of  the  court  and  upon 

all  the  proceedings  had  herein,  that  the  findings 

and  judgment  herein  be  set  aside  and  a  new  trial 

be  granted  upon  the  following  grounds  and  for 

the  following  reasons: 

1.  That  the  Court  erred  in  finding  the  issues 

and  rendering  judgment  for  the  defendant,  in  that 

the  undisputed  evidence  showed  that  the  guaranty 

fund  for  the  recovery  of  which  this  action  was 

brought  constituted  a  penalty  and  not  liquidated 

damages,  because  the  damages  for  the  breaches  for 

which  the  defendant  attempted  to  cancel  the  con- 
tracts and  to  forfeit  said  fund  were  easily  and 

readily  ascertainable,  and  said  breaches  only  con- 
sisted in  failure  to  perform  at  most  two  of  the 

many  covenants  to  be  performed  by  the  plaintiff. 

2.  That  the  Court  erred  in  not  finding  and  ren- 
dering judgment  for  the  plaintiff  for  the  amount 

claimed  by  him,  the  undisputed  evidence  showing 

that  there  was  no  damage  to  the  defendant  by  the 

failure  of  the  plaintiff  to  take  and  pay  for  the 

material  remaining  on  August  1st,  1921,  as  re- 
quired by  the  contracts,  for  the  overwhelming  and 
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practically  undisputed  evidence  showed  that  at  that 

time  and  place,  as  well  as  when  the  notice  of  can- 
cellation was  given  by  the  defendant  on  September 

29th,  1921,  there  was  a  market  for  the  said  material 
and  that  the  market  value  of  the  same  there  was 

equal  to  if  it  did  not  exceed  the  contract  price  of 
the  same.     [52] 

3.  The  'Court  erred  in  not  finding  for  the  plain- 
tiff and  rendering  judgTnent  in  his  favor  for  the 

amount  claimed,  upon  the  ground  that  if  there 

was  any  breach  by  him  of  the  contracts  it  was 

only  in  the  failure  to  pay  the  $5,000  payable  on 

July  1st  and  July  15th,  1921,  respectively,  and  in 

failing  to  take  and  pay  for  on  August  1st,  1921, 
the  balance  of  the  material  remaining  at  that  time, 

and  that  the  undisputed  evidence  shows  that  after 

those  dates,  as  well  as  after  September  29th,  1921, 

when  the  defendant  gave  notice  of  its  cancellation 

of  the  contracts  and  of  its  forfeiture  of  the  guar- 

anty fund,  the  defendant  continued  to  make  de- 

liveries of  material  to  the  plaintiff  under  the  con- 

tracts, and  to  accept  payment  therefor  up  to  Oc- 

tober 30th,  1921,  and  never  gave  any  new  notice 

of  forfeiture  or  further  opportunity  to  the  plain- 

tiff to  pay  up  and  continue  under  the  contracts; 

and  that  thereby  the  defendant  waived  the  prior 

breaches  of  the  contracts  by  plaintiff. 

4.  The  Court  erred  in  permitting  the  defend- 

ant's witnesses,  against  plaintiff's  objections,  to 

testify  to  the  market  value  of  the  remaining  ma- 

terial at  times  for  two  years  after  the  breaches 

of  the  contract  by  plaintiff,  the  law  limiting  such 
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testimony  to  the  market  value  at  the  time  of  the 
breach. 

CHESTER  A.  SHEPPARD  and 

R.  SLEIGHT, 

Plaintiff's  Attorneys. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  copy  of  the  within,  admitted 

at  Portland,  Oregon,  this  9th  day  of  Apr.,  1928. 
CAREY  and  KERR  and 
OMAR  C.  SPENCER, 

Attorneys  for  Deft. 

Filed  April  10,  1928.     [53] 

AND  AFTERWARDS,  to  wit,  on  Monday,  the 

16th  day  of  April,  1928,  the  same  being  the 

37th  judicial  day  of  the  regular  March  term 

of  said  court, — Present,  the  Honorable  ROB- 
ERT S.  BEAN,  United  States  District  Judge, 

presiding, — the  following  proceedings  w^ere 
had  in  said  cause,  to  wit:     [54] 

[Title  of  Court  and  Cause— No.  L.-10,239.] 

MINUTES  OF  COURT— APRIL  16,  1928— OR- 
DER DENYING  MOTION  FOR  NEW 

TRIAL. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Rich- 
ard Sleight,  of  counsel,  and  the  defendant  by  Mr. 

Omar  C.  Spencer,  of  counsel,  whereupon  the  mo- 
tion  of  plaintiff  for   a  new  trial   is   submitted  to 
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the  Court  without  argument.     And  the   Court  be- 
ing fully  advised  in  the  premises, 

IT  IS  ORDERED  that  said  motion  be  and  the 

same  is  hereby  denied.     [55] 

AND  AFTERWARDS,  to  wit,  on  the  14th  day  of 

June,  1928,  there  was  duly  filed  in  said  court 

a  bill  of  exceptions,  in  words  and  figures  as 

follows,  to  wit:     [56] 

[Title  of  Court  and  Cause— No.  M.-4684.] 

BILL  OF  EXCEPTIONS. 

BE  IT  REMEMBERED  that  on  the  21st  day 

of  March,  1928,  the  issues  in  the  above-entitled 
cause  came  on  to  be  tried  before  the  said  court, 

Hon.  Robert  S.  Bean,  District  Judge,  without  a 

jury,  a  trial  by  jury  having  been  waived  by  written 

stipulation  of  the  parties,  duly  made  and  filed, 

and  the  parties  having  appeared  by  their  attor- 
neys, namely,  Chester  A.  Sheppard  and  Richard 

Sleight  representing  the  plaintiff,  and  Omar  C. 

Spencer  representing  the  defendant,  the  following 

proceedings  were  had,  and  the  following  evidence 

and  testimony  was  introduced  by  the  respective 

parties : 
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TESTIMONY    OF    A.    C.    CALLAN,    IN    HIS 
OWN   BEHALF. 

A.  C.  CALLAN,  the  plaintiff,  called  as  a  witness 

on  his  o^vn  behalf,  testified  as  follows: 

Direct  Examination  by  Mr.    SHEPPARD. 

I  lived  in  Portland,  Oregon,  about  thirty  years. 

My  principal  business  has  been  iron  and  steel; 

buying  and  selling  it;  also  manufacture  of  it,  at 

one  time  operating  a  rolling  mill.  I  have,  at 

various  times,  had  some  other  business  supple- 
mental to  it,  such  as  valuations  and  appraisals 

of  property  of  that  character. 

I  had  some  dealings  with  the  United  States 

Spruce  Corporation  in  the  early  part  of  1919; 

bid  on  some  material  they  had.  I  based  my  bid 

on  the  catalogue  they  issued,  which  I  have  here, 

and  my  contract  of  April  5,  1919,  covered  the 

material  shown  in  that  catalogue;  [57]  that  was 

furnished  me  by  the  defendant,  given  to  me  by 

Capt,  Wolf.  This  material  was  located  in  what 

is  known  as  the  Callan  yeard  at  Portland,  Oregon, 

and  at  Vancouver,  Washington,  at  Whiskey  Creek; 

and  at  Eariington,  a  suburb  of  Seattle.  This  ma- 
terials was  rails  and  accessories.  According  to 

their  catalogue  they  had,  approximately,  13,000 

tons,  on  which  they  made  certain  exceptions,  and 

advised  that  the  671/2  pomid  rails  were  included. 
We  made  some  new  tenders  in  which  we  took  into 

consideration  that  the  67%  pound  rails  were  to  be 

eliminated,   and  they   gave   us   that   tonnage   5,030 
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(Testimony  of  A.  C.  Callan.) 

tons  of  Eussian  Rails;  that  was  to  be  eliminated 

together  with  850  tons  of  80-pound  rails  sold  to  the 

port  of  Seattle.  There  was  approximately  671/2 
tons  of  671/2-pound  rails,  all  Russian  rails,  at 
Whiskey  Creek.  At  Seattle  they  showed  1,114  tons 

of  80-pound  new  rails,  that  was  at  Earlington; 

Earlington  and  Seattle  are  the  same.  At  Van- 
couver there  was  approximately  7,584  tons,  also 

8,339  tons  at  my  yard.  That  is  what  I  bid  on, 
rail  located  at  Vancouver,  at  Portland,  at  Whiskey 

Creek  and  at  Earlingion.  We  got  part  of  the  80- 
pound  rails  at  Earlington,  approximately  754  tons. 

We  got  no  other  rail  under  my  contract  up  there. 
We  took  memorandum  when  we  entered  into  this 

contract,  we  were  advised  that  67i/2-pound  rail 

and  80-pound  rail  could  not  be  determined,  it  was 

all  mixed  up,  no  segregation  made  yet.  We  only 

got  under  my  contract  754  tons  from  Earlington 

or  Seattle.  What  happened  to  that  rail  up  there, 

the  67%-pound  rail  belonged  to  the  United  States 

Engineering  Department,  and  it  was  learned  that 

the  Spruce  Corporation  had  no  title  to  it.  My 

contract  of  April  5th,  1919,  excludes  2,800  gross 

tons  of  671/2-pound  rail,  also  850  tons  of  80-pound 

rail  at  Earlington.  I  got,  of  other  rail,  between 

200  and  300  tons  of  20-pound  rail  that  it  developed 

was  owned  by  the  Clyde  Equipment  Company;  it 

was  20-pound  rail  brought  in  from  Nogales,  New 

Mexico;  also  some  rail,  sold  in  Seattle  to  A.  L. 
Tichnor. 

Before  I  made  the  bid  I  inspected  the  rail  and 
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accessories,  both  [58]  new  and  relaying;  all  ex- 
cept at  Whiskey  Creek,  the  amount  there  was  so 

small  and  being  advised  later  that  the  GTi/o-poimd 
rail  would  not  be  available  we  were  not  interested 

in  it. 

After  deducting  from  the  13,000  tons  the  rail 

both  new  and  old  which  was  not  available  to  me, 

namety,  deducting  the  5030  tons  of  67i/2-pound 

rails,  the  850-tons  of  80-pound  rails,  and  the  200 

tons  of  20-pound  rails,  it  left  approximately  7,620 

tons  available  under  my  contract.  They  also  re- 
served some  for  their  own  use,  but  I  never  was  able 

to  learn  how  much  they  did  use ;  it  was  principally, 

I  think,  sixty  and  a  few  eighties.  According  to 

my  figures  my  contract  covered  approximately  7,600 

tons.  Of  that  I  took  and  paid  the  Spruce  Corpora- 

tion for  approximately  5,300  tons;  paid  approxi- 
mately $384,000. 

Contract  SPC-333,  dated  April  5th,  1919,  being 
the  tirst  contract,  was  then  identified  by  the  witness, 
and  was  offered  and  received  in  evidence  and 

marked  Plaintiff's  Exhibit  1,  a  copy  of  the  same 
being  hereto  attached. 
WITNESS  then  continued:  We  made  another 

contract,  in  November,  1919.  It  was  an  extension. 

The  one  you  show  me  is  it. 

Contract  SPC-333  supplemental,  dated  Novem- 

ber 8th,  1919,  being  the  second  contract,  was  identi- 
fied as  above  and  offered  and  received  in  evidence 

and  marked  Plaintiff's  Exhibit  2,  a  copy  of  the 
same  being  hereto  attached. 
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Witness  was  then  handed  the  contract  dated  Feb- 

ruary 3d,  1921.  That  is  the  third  contract  that  we 

entered  into,  and  signed  by  us. 

Contract  SPC-482,  being  the  third  contract,  dated 

February  3d,  1921,  was  offered  and  received  in  evi- 

dence and  marked  Plaintiff's  Exhibit  3,  a  copy  of 
the  same  being  hereto  attached. 

Contract  SPC-496,  being  the  fourth  and  last  con- 
tract, dated  June  2,  1921,  was  then  identified  and 

was  offered  and  received  in  [59]  evidence,  and 

marked  Plaintiff's  Exhibit  4,  a  copy  thereof  being 
hereto  attached. 

IT  WAS  STIPULATED  between  counsel  for 

the  parties  that  the  plaintiff  paid  into  the  guaranty 

fund  the  sum  of  $5,000  under  the  first  contract, 

Plaintiff's  Exhibit  1;  and  $5,000  under  the  second 

contract,  Plaintiff's  Exhibit  2;  and  the  two  pay- 
ments of  $5,000  each,  on  June  1st  and  June  15th, 

1921,  under  the  fourth  contract.  Plaintiff's  Exhibit 
4;  a  total  of  $20,000. 

WITNESS.— (Continued.)  I  did  not  make  the 
two  x^ayiT^ents  of  $5,000  each,  which  were  payable 

in  July,  1921,  under  the  fourth  contract.  I  was 

taking  material  under  that  contract  in  July,  1921, 

and  depositing  money  in  the  guaranty  fund.  I 

deposited  in  the  guaranty  fund  in  August,  1921, 

$196.11,  and  in  October,  1921,  $483.07. 

The  reason  I  did  not  take  and  pay  for  the  bal- 
ance of  the  material  on  this  contract  No.  496 

within  or  prior  to  August  1st,  1921,  was  because  we 

had  a  dispute  as  to  the  amount  of  tonnage  involved, 
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and  also  as  to  the  quality  of  the  rails.  They  were 

insisting  that  I  take  scrap  rail,  which  was  not  a 

part  of  the  contract,  which  amounted  to  something 

like  350  tons;  that  was  prior  to  August  1st.  The 

difference  between  the  amount  they  claimed  I 
should  take  under  the  contract  and  the  amount  I 

claimed  should  take  was  approximately  this:  they 

claimed  I  should  take  4,900  tons,  and  I  claimed  I 

should  only  take  2,000  tons. 

COURT. — That  contract  Mr.  Sheppard  read  re- 

cited that  you  had  made  an  inventory  and  appraise- 

ment of  this  property  before  the  contract  was  en- 
tered into. 

Mr.  SLEIGHT.— If  the  Court  please,  on  that 

phase  of  it,  the  third  contract  is  the  first  time  a  pro- 
vision was  made  for  making  an  inventory,  and 

under  that  contract  it  was  provided  that  an  in- 
ventory of  remaining  rail  at  a  certain  time  should 

be  taken  by  a  person  appointed,  one  by  the  Spruce 

Corporation, —     [60] 

COURT, — The  contract  recites  that  the  inventory 
had  already  been  made. 

Mr.  SLEIGHT.— But  as  a  matter  of  fact  it  never 

was  made.  The  reason  these  quantities  were  never 

inserted  in  that  last  contract  is  because  the  in- 

ventory never  was  made. 

Mr.  SHEPPARD.— I  wish  to  clear  up  this  one 
question.  You  say  there  was  a  difference  of  about 

2,000  tons.  How  did  it  come  that  they  had  this 

difference?  Did  they  get  in  some  new  rails,  or 

claim  you  had  gotten  rails  from  somewhere  else? 
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A.  Shortly  after  the  contract  was  in  effect  rails 

came — 

COURT. — Which  one  are  you  referring  to,  Mr. 
Callan? 

A.  The  first  contract.  Rails  were  coming  in  there 

from  different  places,  different  points,  outside 

points  that  we  had  not  contracted  for.  Coming 

into  both  Vancouver  and  Portland.  We  brought 

it  to  the  attention  of  the  Spruce  Corporation  that 

this  was  not  part  of  the  contract;  that  was  in  May. 

Was  never  intended  as  part  of  the  contract.  Later, 

in  June,  they  shipped  in  what  was  known  as  the 

Murphy  or  Clatsop  rail,  which  entered  into  quite 

a  controversy.  That  was  in  June,  1919.  On  ac- 

count of  the  character;  a  lot  of  these  rails  also  de- 

veloped— turned  out  to  be  scrap,  in  segregating, 
sorting,  and  loading  it  out.  By  scrap,  I  mean  rails 

with  blind  ends,  rails  with  broken  ends,  or  badly 

battered  ends,  and  not  fit  for  relaying  purposes.  I 

never  had  an  opportunity  to  agree  with  them  on  how 

much  I  was  to  take  under  this  last  contract,  be- 
cause the  inventory  was  never  completed.  With 

regard  to  the  recital  in  the  contract  that  we  had 

taken  an  inventory,  the  facts  are  these:  We  were 

notified  by  the  Spruce  Corporation  in  compliance 

with  that  No.  482,  the  third  contract,  to  designate 

someone  to  represent  us.  We  designated  Mr.  Sam- 
mons,  and  they  in  turn  designated  Captain  Farr. 

The  two  of  them  were  to  designate  a  third,  and  they 

were  to  agree  upon  the  tonnage.  That  was  never 

done.     That    provision     [61]     was    never    carried 
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out.     That  is  the  reason  I  didn't  put  in  the  gross 
tonnage  in  the  contract. 

As  to  an  extension  of  this  last  contract,  we  took 

up  that  question  on  June  28th,  1921.  We  took  it 

up  with  the  office  of  the  Spruce  Corporation.  It 

was  either  with  Captain  Walker — usually  our  con- 
versations were  with  Captain  Walker,  sometimes 

Mr.  Farr.  On  June  29th,  which  was  Wednesday, 

the  stenographer  for  the  Spruce  Board  suggested 

a  meeting  for  four  o'clock.  This  was  afterwards 

changed  to  the  following  day  at  ten  o'clock.  On 
June  30th,  which  was  Thursday,  at  ten  A.  M.  we 

had  a  meeting,  Max  Church,  Captain  Walker  and 

Major  Fickel.  Captain  Walker  had  some  proposed 

plan;  he  wanted  to  confer  with  the  banks,  but 

wouldn't  give  any  indication  of  the  details.  In  the 
meantime  when  I  went  back  to  my  office  I  wired 

Senator  McNary  asking  him  to  take  the  matter  up 

with  General  Chas.  P.  Menaher,  Chief  of  Aircraft 

Service.  On  July  2d,  which  was  Saturday,  Major 

Fickel  telephoned  advising  to  let  the  matter  of  the 

contracts  rest  until  Tuesday,  on  account  of  the 

holidays,  that  was  July  4th.  That  was  July  2d, 

1921.  On  July  6th,  1921,  I  received  a  wire  from 

Senator  McNary  advising  that  after  conference 

with  General  Menaher — 

Mr.  SPENCER.— I  don't  see  the  competency  of 
that. 

COURT. — It  is  not  competent. 

WITNESS.— On  the  following  day,  or  July  7th, 

we  sent  a  check  448-449,  by  mail,  to  the  Spruce 
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Corporation.  Captain  Walker  phoned  for  a  con- 

ference 5  P.  M.,  asking  to  change  to  Friday,  nine- 
thirty  was  set  as  a  time.  On  Friday  we  took  up 

with  the  Spruce  Board  the  question  of  extension, 

as  sent  to  us,  as  we  understood  from  Washington. 

Took  up  with  the  directors  of  the  Spruce  Board, 

Captain  Walker,  Major  Fickel,  and  I  think  Max 

Church.  I  don't  know  whether  Colonel  Van  Way 
was  there  or  not.  That  was  July  8th,  1921.  On 

July  14th  I  made  a  quotation  to  Captain  Farr, 

spikes,  bolts,  etc.  [62]  for  the  Port  of  Portland. 

On  July  14th  we  received  a  letter  from  Captain 

Farr  demanding  collateral  in  addition  to  our  con- 
tract. We  continued  sending  them  orders.  The 

collateral  was  for — as  I  understood  it  we  had  an 

extension  and  worked  on  the  supposition  that  that 

extension  was  in  effect.  That  was  not  a  letter,  it 

was  a  phone  from  Captain  Farr  on  July  14th;  and 

he  wanted  me  to  put  up  collateral  to  carry  out,  com- 
plete the  contract.  Captain  Fan  said  over  the 

telephone  we  would  have  to  put  up  collateral  in 

addition  to  the  guaranty  fund,  in  order  to  secure 

payment  of  the  rails.  He  wanted  me  to  put  up  ai^- 
proximately  $250,000,  less  the  guaranty  fund  which 

was  about  $53,000  or  $54,000.  He  wanted  me  to 

put  up  additional  guaranty  of  about  $200,000. 

Nothing  whatever  was  then  said  about  the  exten- 
sion; we  were  working  under  the  assumption  that 

the  extension  was  in  effect.  I  asked  for  it  and  they 

didn't  say  whether  they  would  give  it  or  not  give  it. 
I  continued  to  do  business   with  them:   the  same 



66  A.  C.  Callan  vs. 

(Testimony  of  A.  C.  Callan.) 
manner  as  before.  As  I  said  before,  I  paid  some 

money  into  the  guaranty  fund  in  August,  after  the 

1st,  and  in  October. 

On  September  30th,  1921,  a  notice  of  cancella- 
tion dated  September  29th,  1921,  and  a  letter  dated 

September  30th,  1921,  was  presented  to  me  by  Cap- 
tain Walker  and  Major  Fickel.  They  requested 

me  to  sign  the  latter  which  I  refused  to  do.  Those 

are  the  papers  you  have  there.  The  notice  of  can- 
cellation is  signed  by  Van  Way ;  he  is  the  president 

of  the  SpiTice  Board. 

Marked  Plaintiff's  Exhibit  5  and  offered  and  re- 

ceived in  evidence,  and  copy  of  same  hereto  at- 
tached. 

The  Spruce  Corporation  drew  this  last  contract, 

the  one  dated  June  2,  1921;  I  had  nothing  to  do 

wdth  drawing  of  it. 

I  was  familiar  with  the  market  price  of  relay 

rails  and  new  rails  in  the  in  the  fall,  September, 

October,  and  November  and  December  of  1921;  I 

had  been  dealing  with  that  class  of  material  [63] 

for  years.  The  market  price  on  new  rails  was 

$85.51,  and  on  relay  rails  $55.  That  is  gross  ton. 

That  is  five  dollars  below  the  price  I  agreed  to  pay, 

on  the  relaying  rails.  When  I  say  that  I  was  fa- 

miliar with  the  market  price,  I  mean  in  the  north- 
west and  in  Oregon  and  Washington.  The  prices 

are  usually  uniform ;  they  are  uniform  on  new  rails. 

There  was  some  accessories  in  my  contract;  they 

are  sold  on  a  different  basis;  on  a  spike  basis,  or 

on  bolt  basis;  the  price  of  spikes  at  that  time  was 
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in  the  neighborhood  of  $3.50  to  $3.55  per  hundred; 

the  price  of  bolts  is  higher ;  they  advanced  a  dollar 

or  a  dollar  and  a  half  a  hundred.  When  I  say  that 

I  was  familiar  with  the  price  of  new  rails,  I  refer 

to  what  is  known  as  standard  sections — standard 

section  or  base  sizes.  The  60-pound  rails  were 

standard  or  base  section  rails,  40-pound  rails  took 
an  advance  of  $10  a  ton.  There  was  about  150 

tons  of  40-pound  rails  remaining  to  be  taken  by  me 
under  my  contract.  The  market  price  of  those  in 

Portland  was  $95,  $95.51  to  be  exact. 

I  was  reselling  this  stuff  that  I  bought  from  the 

Spruce  Corporation,  as  a  dealer.  The  price  of  that 

had  been  the  same  as  I  have  testified  to,  during  the 

year  1921 ;  it  didn  't  change  until  October,  the  latter 
part  of  October.  The  change  that  took  place  in 

October  was  on  new  material;  there  was  very  little 

relaying  rail  available  at  that  time.  That  was  on 

account  of  war  conditions,  made  it  impossible  for 

rail  lines  to  obtain  new  rails  for  replacement,  which 

is  necessary  in  order  to  take  up  their  old  rails  which 

we  use  for  relayers.  There  was  a  market  for  this 

material  in  October,  November  and  December,  1921. 

I  demanded  the  return  of  my  guaranty  deposited 

with  the  Spruce  Corporation;  they  did  not  return 

it.  They  never  demanded  of  me  the  payment  of 

the  $5,000  on  July  1,  1921,  or  the  $5,000  on  July 
15th.     [64] 

Cross-examination  by  Mr.   SPENCER. 

As  to  whether  the  $5,000  payment  was  due  on  the 

1st  day  of  July,  and  also  another  payment  of  $5,000 
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on  the  15th  of  July,  that  was  a  matter  of  contro- 
versy; that  was  a  question  of  extension. 

Q.  Contract  496  provided  that  $5,000  should  be 

paid  the  first  of  July  and  $5,000  the  15th  of  July? 

A.  But  we  had  the  matter  under  discussion,  Mr. 

Spencer,  and  Major  Fickel  phoned  to  let  the  matter 

rest  until  after  the  holidays,  the  fourth  of  July, 

and  we  received  information  which  we  thought  was 

direct — or  that  came  direct  to  them — of  an  exten- 

sion; we  thought  we  had  an  extension;  wasn't 
necessary  to  pay  that  $5,000  on  the  first,  nor  that 

$5,000  on  the  15th.  The  officers  of  the  Spruce 

Production  Corporation  here  that  I  dealt  with  were 

Major  Fickel,  Captain  Walker  and  Colonel  Van 

Way,  and  I  am  not  quite  sure  whether  Mr.  Church 

was  present  at  all  of  them  or  not.  Colonel  Van 

Way  went  to  Washington  in  July,  1921.  I  don't 
recall  whether  he  was  here  the  first  part  of  July, 

1921;  he  wasn't  here  the  latter  part  of  July,  he 
was  in  Washington.  It  is  true  I  put  in  my  com- 

plaint in  this  case  that  the  Spruce  Production  Cor- 
poration agreed  to  a  further  extension  of  Contract 

496  July  8th,  1921,  and  I  couldn't  say  w^hether 
Colonel  Van  Way  was  here  on  the  8th  of  July,  but 

Major  Fickel  and  Captain  Walker  were  here.  As 

a  matter  of  fact  Major  Fickel  and  Captain  Walker 

the  other  two  Trustees,  agreed  with  me  on  that  date 

for  an  extension;  we  discussed  it,  and  they  didn't 

dispute  it;  they  didn't  say  they  had  an  extension. 
Referring  back  to  the  matter  of  my  bid,  the  bid 

was    based    on    an    advertisement.     Prior    to    the 
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first  contract,  SPC-333,  executed  on  the  5th  of 
April,  1919,  I  had  made  an  inventory  of  the  rail; 

it  was  made  at  Earlington,  Washington,  at  Van- 
couver, Washington,  and  [65]  at  Portland.  I 

didn't  go  to  Whiskey  Creek,  the  amount  of  tonnage 
was  so  small.  That  inventory  was  made  between 

January  20th  and  January  25th,  1919.  I  knew 

from  that  inventory  how  much  rail  was  there  on 

hand,  as  near  as  I  could  tell. 

Q.  Well,  I  don't  understand  your  claim  now  of 
there  being  approximately  2,000  tons — the  Spruce 
Corporation  claiming  two  thousand  tons  more  rail 

than  you  do,  especially  in  view  of  the  language  in 

your  contract  executed  on  the  5th  of  April,  1919. 

What  is  your  explanation? 

A.  The  figures  on  the  60-pound  rail  and  on  the 

67V2-pound  rail  we  were  dependent  on  the  Spruce 
Board  for  them,  because  they  were  bringing  rails 

still  into  the  yard  at  that  time,  and  that  is  what 

was  known  as  60-iJOund — what  was  know^i  as  Ya- 

kima rail;  671A — what  is  known  as  the  Russian  rail. 

Q.  I  say,  what  kind  of  rail  was  it  in  excess — or 
claimed  to  be  in  excess,  the  Spruce  Corporation  say 

you  bought '? 

A.  Both  new  and  relaying.  I  couldn't  say  how 
much  more  new  rail  they  claim  I  bought.  Well,  the 

contract  SPC-333  recites  that  there  was  a  gross 
amount  of  13,000  tons,  less  850  tons  sold  to  the  port 

of  Seattle,  and  some  2,800  tons  Russian  rail  sold  to 

Helm,  leaving  a  balance  of  about  9,300  tons;  and 

in  addition  to  that,  was  2,100  tons  of  Russian  rail 
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which  they  represented  would  be  deducted  from  that 

13,000;  was  never  to  be  considered  as  a  part.  I 

couldn't  say  where  this  2,100  tons  of  Russian  rail 

was;  they  thought  it  existed;  I  can't  say  if  they 
were  mistaken.  It  is  not  correct  that  all  I  know 

about  it  is  that  I  saw  it  in  some  advertisement.  It 

wasn't  an  idea  that  I  had;  it  was  a  fact.  It  was 
information  that  came  to  all  of  us.  Personally  I 

saw  that  Russian  rail;  I  did  not  check  the  amount; 
I  took  their  account  for  it. 

Q.  And  is  that  the  principal  item  which  makes 

up  this  excess  that  2,000  tons  of  Russian  rail  ?     [66] 

A.  The  Russian  rail,  the  rail  sold  to  the  port  of 

Seattle,  and  was  also — there  was  also  rail  sold 
Tichnor;  they  never  gave  me  a  total  on  it.  A.  L. 

Tichnor  was  someone  in  Seattle;  I  don't  know  if 
he  was  an  employee  of  the  Spruce  Corporation  over 

in  Clallam  County.  I  don't  know  how  much  rail  was 
sold  to  him.  I  don't  know  if  he  was  a  rail  dealer. 

I  don't  know  him  at  all.  You  correctly  under- 
stand me  that  my  claim  is  I  bought  approximately 

7,600  tons  of  rail;  but  not  that  the  large  item  of 

this  excess  that  I  claim  was  asserted  against  me  by 

the  Spruce  Corporation  consists  of  this  Russian 

rail,  nor  that  that  is  the  biggest  single  item  there; 

but  I  claim  that  it  is  a  lot  of  other  rail  shipped  in 

from  other  points.  That  was  relaying  rail;  some 

was  shipped,  as  I  understand,  from  Raymond,  and 

various  other  points.  As  to  how  much  of  that  relay 

rail  was  shipped  from  other  points,  I  had  no  in- 

ventory; didn't  have  access  to  it.     It  was  never 
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considered  as  a  part  of  the  contract.  We  raised 

objection  to  it  and  wrote  and  had  the  matter  up 

with  the  Spruce  Corporation.  It  is  not  part  of 

the  contract.  Our  contention  was  recognized  by 

this  letter  from  David  Whitmer;  he  is  the  General 

Property  Officer  of  the  Spruce  Corporation.  That 
letter  refers  to  both  the  rail  received  at  Callan 

Yard  and  at  Vancouver.  It  doesn't  indicate  from 
what  particular  place  the  rail  came.  I  also  had 

some  controversy  about  the  so-called  Clatsop  rail; 
that  came  in  later,  after  this  letter  was  written. 

I  claimed  the  Clatsop  rail  was  not  included  in  my 

contract.  We  may  have  taken  it  under  the  con- 
tract, but  did  not  know  it  at  the  time.  I  knew  it 

after  delivery  had  been  made  and  our  customer 

refused  to  accept  a  portion  of  it,  and  we  had  to  go 

out  and  segregate  it,  bring  part  of  it  back  and  put 

it  into  stock,  and  it  never  was  taken  out.  I  iden- 
tify the  letter  you  show  me  as  a  photographic  copy 

of  a  letter  I  wrote  to  Mr.  Farr,  but  let  me  explain; 

that  applies  only  to  rail,  relaying  rail;  rail  already 

shipped  out;  we  had  no  control  over  shipments. 

[67] 

Letter  marked  Defendant's  Exhibit  "A,"  offered 
in  evidence,  and  a  copy  of  same  is  hereto  attached. 

WITNESS. — As  I  have  said,  I  deposited  in  the 
guaranty  fund  in  August,  1921,  $196.11.  That  was 

derived  from  rails  that  were  sold  during  the  month 

of  August;  I  think  the  sales  orders  were  given 

in  August;  the  date  of  some  of  the  sales  orders 

were  the  27th  of  July,  some  later;   No.  496  was 
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later,  August  9tli;  that  was  sold  to  the  Hauser 

Construction  Company;  the  quantity  placed  in  the 

guaranty  fund  on  that  sale  was  $2.68,  August  9th 
is  the  date  of  our  remittance  on  that.  We  had  sale 

orders  in  July,  some  of  which  were  not  delivered 

until  August. 

Q.  As  a  matter  of  fact  isn't  it  true  that  both  of 
these  items  that  you  have  mentioned,  $196.11  cred- 

ited to  the  guaranty  fund  in  August,  1921,  and 

$483.07  which  you  say  was  credited  to  the  guar- 
anty fund  in  October,  1921,  were  on  sale  orders 

made  in  July  1921? 

A.  Part  of  the  port  of  Portland  order.  They  re- 
quired ten  additional  rails  to  complete  it.  That 

was  delivered  by  team  calling  at  our  warehouse  on 

the  18th  day  of  August.  I  didn't  get  the  money 
on  that  port  of  Portland  sale  until  November.  The 

check  and  voucher  were  dated  October  31,  and 

credit  to  the  guaranty  fund  based  on  that;  went 

to  the  guaranty  fund  October  31st;  that  was  the 
first  advice  we  had  of  the  actual  amount.  But  the 

sale  was  made  some  weeks  before,  in  July,  1921. 

As  to  my  saying  that  the  reason  I  didn't  take  the 
balance  of  this  rail  by  August  1, 1921  was  because  of 

disputes  as  to  tonnage  and  about  the  scrap  rail,  we 

had  controversy  all  the  way  through;  we  were  hav- 
ing controversies;  never  became  acute  until  it  was 

cancelled.  As  to  your  having  understood  me  cor- 

rectly to  say  that  was  the  reason  I  didn't  take  the 
balance  of  the  rail  by  August  1,  1921,  there  were 

other  reasons  too.     Those  were  partially  on  account 
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of  strikes  which  affected  the  building  industry  in 

New  York,  which  [68]  in  turn  affected  the  him- 
ber  industry;  was  a  marine  strike;  was  also  high 

water  condition.  As  to  the  dispute  I  refer  to  about 

the  amount  of  tonnage  being  acute,  it  had  been  ever 
since  the  first  contract  was  made.  That  was  not  one 

of  the  principal  reasons  why  I  needed  the  extension 

after  August  1st.  That  was  one  of  the  reasons. 

I  wrote  the  letter  you  show  me,  dated  June  28th, 
1921. 

Letter  marked  Defendant's  Exhibit  "B,"  offered 
and  read  in  evidence,  and  copy  of  same  hereto  at- 
tached. 

There  was  a  depressed  condition  generally  in 

the  rail  market  at  that  time,  through  strikes. 

There  was  opportunity  at  that  time  and  later  to 

sell  rail,  in  that  year;  there  is  always  opportunity 

to  sell  rails.  I  didn't  take  the  rail  and  pay  for  it, 
and  receive  the  benefit  of  the  credit  in  the  guaranty 

fund,  because  we  couldn't  agree  to  the  tonnage; 
never  did  agree  to  the  tonnage.  They  were  always 

trying  to  impose  on  me  by  taking  scrap,  which  we 

never  considered  as  i^art  of  the  contract.  That  w^as 

one  of  the  real  reasons  I  didn't  continue  the  con- 
tract. 

Q.  How  much  rail  did  you  take  under  contract 

496?        A.  Approximately  5,200  tons. 

Q.  496? 

A.  496,  yes.  I  couldn't  segregate  them;  I  didn't 

attempt   to   segregate   them.     I   don't   know   as   a 



74  A.  C.  Callan  vs. 

(Testimony  of  A.  C.  Callan.) 
matter  of  fact  that  under  contract  496  I  only  took 

319  tons;  I  couldn't  say  as  to  that. 
Q.  Do  you  know  how  much  rail  you  took  under 

contract  482? 

A.  You  mean  496,  this  one  dated  June  Isf? 

Q.  Yes,  June  2d.  Do  you  know  how  much  ton- 
nage you  took  under  contract  482  which  was  dated 

February  3,  1921? 

A.  I  never  attempted  to  segregate  them,  because 

I  figured  was  all  part  of  the  same  contract;  were 
all  extensions  of  the  same  contract.  As  a  matter  of 

fact  the  large  quantity  of  rails  which  I  took  was 

not  while  supplemental  contract  SPC-333  was  in 
existence;  deliveries  went  along  for  about  two 

years.  The  rail  market  [69]  was  not  necessarily 

better  in  1919  and  1920  than  in  1921  and  there- 
after. 

Q.  How  does  it  come  that  under  your  original 

contract  dated  April  5th,  1919,  which  expired — 
which  required  you  to  take  the  entire  balance  by 

December  30,  1919,  you  took  281  tons  of  rail, 

whereas  under  your  contract  supplemental  SPC- 

333,  which  was  dated  November  8,  1919,  and  re- 

quired you  to  take  the  entire  balance  by  October 

1,  1920,  you  purchased  and  took  delivery  of  3,384 

tons;  and  under  contract  482  you  took  delivery  of 

approximately  330  tons;  and  under  contract  496 

you  took  delivery  of  only  319  tons.  How  do  you 

account  for  the  fact  you  took  such  a  large  quantity 

under  the  contract  existing  during  the  period  from 

November  8,  1919,  to  October  1,  1921? 
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A.  Because  of  that  controversy  that  arose  be- 
tween General  Hines  as  Director-General  of  Rail- 

roads, with  the  Industrial  Board,  the  price  fixing 

permitted  the  Industrial  Board.  At  the  time  the 

contract  was  entered  into  was  agreed  the  fixed  price 

on  rails  and  all  other  accessories;  a  controversy 

arose  between  Hines  which  had  a  tendency  to  up- 
set conditions;  Hines  refused  the  accept  the  price 

made  by  the  Industrial  Board.  Later,  through  a 

ruling  of  the  Attorney-General  it  was  declared  null 
and  void,  as  to  the  price  fixing  and  price  agreement. 

Also  the  Government  put  an  embargo  upon  cables 

and  censorship  upon  cable  to  Japan  and  the  Orient, 

which  at  that  time  was  our  principal  market  for 

rails.  I  sold  some  of  this  rail  in  Japan;  some  were 

sold  direct  and  some  indirect.  I  presume  that  we 

sold  direct  —  possibly  500  tons  of  it  direct;  I 

couldn't  say  how  much  of  it  we  sold  indirect, 
through  other  dealers.  It  is  not  a  fact  that  begin- 

ning with  about  the  first  of  the  year  1921  the 

market  on  this  rail  began  to  go  off,  and  that  was 

not  the  reason  I  didn't  take  any  more  deliveries 
than  I  did.     The  market  price  was  good.     [70] 

COURT. — Mr.  Callan,  were  you  required  under 
your  contract  to  make  requisition  on  these  people 
for  rails  when  you  wanted  them? 

A.  Yes,  sir. 

COURT. — Did  you  make  requisition  during  the 

time  that  you  say  was  a  dispute  about  the  rails'? 
A.  During  July? 
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COURT. — Did  you  make  requisition  on  them  for 

rails,  and  they  refused  to  deliver? 
A.  Was  no  rails  refused  to  be  delivered  until 

after  cancellation.  They  had  been  delivering  right 

along  up  to  time  of  cancellation. 

COURT. — They  complied  with  your  requisition 

every  time? 

A.  Yes,  sir,  with  the  exception  of  rail  to  the 

port  of  Portland.  I  don't  know  whether  you  would 
call  that  requisition  or  not.  But  that  was  brought 

over  by  Captain  Farr,  and  Avhich  we  accepted.  It 

was  just  reversed. 

COURT.— What  date  was  that? 

A.  That  was  July  20,  1921.  As  a  matter  of  fact 

the  port  of  Portland  went  to  the  Spruce  Corpora- 
tion people  for  that  rail  in  the  first  place;  lots  of 

people  did  that  all  through  the  contract;  that  oc- 
curred quite  frequently. 

I  claim  there  remained  under  my  contract  un- 
purchased by  me  at  the  time  of  the  cancellation, 

approximately  2,000  tons;  two  thousand  to  twenty- 
two  hundred  fifty  tons ;  may  vary  one  hundred  tons. 

I  mean  just  rails;  very  little  accessories  left.  I 

say  approximately  2,000  tons. 

COURT. — I  think  you  testified  this  morning 
2,320? 

A.  I  didn't  deduct  from  that  about  350  tons  of 

scrap.  I  didn't  take  delivery  of  any  large  amount 
of  rail  after  the  first  of  July  1921;  the  largest 

amount,  I  guess,  was  that  port  of  Portland  order, 
and  I  think  there  were  three  or  four  other  cars 
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[71]  after  the  first  of  July.  I  can  tell  you,  if 

you'd  like  to  know.  More  than  I  thought,  Mr, 
Spencer,  July  12th,  frogs  and  switches;  July 

12th,  switch  points;  guard-rails,  and  frogs.  If  you 

just  want  the  quantity,  here  is  one  order  of  19,- 
992  pounds.  As  to  giving  you  some  idea  of  the 

approximate  number  of  tons  I  took  in  July,  1921, 

I  haven't  attempted  to  compile  it.  I  wouldn't  say 
as  to  whether  it  would  be  as  much  as  350  tons.  I 

recognize  the  paper  you  hand  me  as  my  telegram 

to  Senator  McNary;  I  prepared  that. 

Telegram  offered  in  evidence  for  the  purpose  of 

showing  what  Mr.  Callan  had  in  mind  as  to  the 

exact  tonnage  which  remained  to  be  taken  under 

his  contract  of  June  30,  1921.  Marked  Defend- 

ant's Exhibit  "C." 

Under  ruling  of  the  Court,  the  following  portion 

only,  of  the  telegram,  was  read  in  evidence  by  de- 

fendant's counsel: 
Telegram  dated  June  30,  1921,  sent  to  Honorable 

Charles  L.  McNary,  Washington,  D.  C. — "Approxi- 
mate amount  of  tonnage  on  hand  at  present  time 

about  forty-five  hundred  tons;  local  officers  Spruce 
Board  will  declare  this  forfeited  July  first  unless 

you  can  intercede  our  behalf  for  extension." 

WITNESS.— (Continued.)  On  my  direct  exam- 
ination I  said  that  no  joint  inventory  was  made  of 

that  rail  in  accordance  with  the  provision  in  con- 
tract 482.  We  made  inventories  several  times.  I 

appointed  a  man  to  make  an  inventory,  so  far  as 
I  was  concerned.     His  name  was  J.  S.  Sammons. 
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As  to  Ills  joining  with  Mr.  McGregor  in  an  inven- 
tory, we  never  agreed  on  that.  Each  of  them  made 

one. 

If  May  25th,  1927,  was  the  date,  as  you  ask,  I 

recall  having  a  conference  with  Mr.  Switzer  extend- 

ing from  two  o  'clock  clear  until  I  guess  nearly  five ; 

I  wouldn't  attempt  to  say  what  we  discussed,  but 
assume  we  discussed  the  matter  of  this  remaining 

tonnage  to  be  taken  by  me.  I  do  not  remember  tell- 
ing Mr.  Switzer  at  that  conversation  that  the 

amount  of  tonnage  at  that  [72]  time,  May  25, 

1927,  remaining  to  be  purchased  by  me  under  the 

contract  was  approximately  five  thousand  tons.  No, 

I  didn't  say  that;  I  recall  the  conversation  now;  I 
said  there  was  approximately  five  thousand  tons 

there,  as  shown  by  the  inventory  made  by  Mr.  Sam- 
mons,  by  which  a  portion  of  that  was  scrap;  there 

was  approximately  330  tons  of  that  scrap  alto- 

gether. 
COURT.— That  would  leave  about  4700  tons  out 

of  the  5,000 '^ 
A.  On  hand. 

Redirect  Examination  by  Mr.  SHEPPARD. 

Of  this  4,700  tons,  not  to  exceed  approximately 

2,000  or  2,200  was  under  my  contract.  I  don't 

know  where  the  rest  of  it  came  from,  but  it  didn't 
come  from  any  tons  I  bought — that  were  covered 
by  my  contract;  I  know  that. 

These  Clatsop  County  rails,  referred  to  in  the 

letter  offered  by  the  defendant  here,  were  substi- 
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tuted  on  an  order,  in  place  of  rails  which  I  was  un- 
able to  get  under  my  contract.  Our  understanding 

was,  they  were  not  tonnage  in  addition  to  our  con- 
tract, but  were  substitutes  in  place  of  rail  covered 

by  my  contract.  The  representative  of  the  Spruce 

Board,  as  testified  to  by  me  on  my  direct  examina- 
tion, agreed  with  me  that  that  material  was  not 

under  my  contract. 

Recross-examination   by   Mr.    SPENCER. 

According  to  the  notice  that  they  sent  me,  there 

was  of  this  Clatsop  rail  approximately  fifteen  or 

sixteen  cars ;  we  had  no  knowledge  as  to  the  weight ; 

I  don't  know  anything  about  their  settlement  with 
Murphy;  I  should  judge  the  average  car  will  go 

anywhere  from  forty  to  fifty  tons  per  car;  it  Avould 

not  be  about  450  tons  in  fifteen  cars ;  I  have  no  way 

of  telling  except  to  take  an  average  car,  and  made 

practice  of  loading  to  capacity,  or  at  least  [73] 

or  at  least  ten  per  cent  above  capacity. 

Redirect  Examination  by  Mr.  SHEPPARD. 

The  Spruce  Production  Board  was  storing  these 

Clatsop  rails  and  other  rails  at  my  yard.  They 

were  supposed  to  keep  the  rails  that  were  not  under 

my  contract  separate  from  the  ones  that  were  under 

my  contract,  but  they  didn't  do  so;  they  dumped 
them  all  together;  so  that  it  was  pretty  hard  to 

identify  any  individual  rail,  when  they  all  got  in 
there. 

COURT. — Am  I  correct  in  my  understanding 
that  you  say  there  was  about  2,000  tons  of  rail 
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under  your  contract  that  you  did  not  accept  or  pay 
for? 

A.  Yes. 

COURT.— About  2,000  tons.  Did  you  ever  make 

any  requisition  on  the  Spruce  Production  Corpora- 
tion for  this  2,000  tons  of  rail? 

A.  Nothing,  with  the  exception  that  I  offered 

with  Captain  Walker  to  take  tonnage — 

COURT. — Never  give  any  written  order  for  that  ? 
A.  The  2,000  tons,  no. 

TESTIMONY  OF  M.  F.  BEADY,  FOR  PLAIN- 
TIFF. 

M.  F.  BRADY,  a  witness  on  behalf  of  plaintiff, 
testified  as  follows: 

Direct  Examination  by  Mr.  SHEPPARD. 

I  am  in  the  railroad  supply  business,  railroad 

equipment,  and  have  been  in  that  business  about 

twenty  years.  I  have  been  buying  and  selling  rail- 
road equipment  during  that  time,  and  in  the  years 

1920  and  1921;  including  new  rails;  not  relaying 

rails  so  much.  A  relaying  rail  is  one  that  has  been 

used  in  service  for  some  time,  and  then  taken  up 

again  and  reused.  Scrap  is  something  that  is  used 

for  rolling  mill  purjDoses;  can't  be  used  in  logging 
railroad.  I  was  familiar  with  the  market  price 

in  this  [74]  vicinity  and  in  Washington,  for  re- 
laying rails  and  accessories  in  the  simimer  of  1921. 

The  market  price  of  relaying  rail  was  around  sixty 

to    sixty-five    dollars.     There   was     a   market     for 
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them ;  it  was  falling  off  tliongh  at  that  time :  I  mean 

in  that  year,  1921.  I  think  it  was  in  the  fall  of 

1921  that  rails  began  to  drop  a  little ;  you  could  buy 

rails  around  forty  or  forty-five  dollars,  I  think, 
later  in  the  fall.  As  to  when  that  first  started,  on 

October  21st  I  offered  to  buy  1,700  tons  Spruce 

Production  rails,  I  know,  for  sale  for  fifty-three 
dollars  at  that  time,  if  that  is  anything  to  go  on.  I 

had  a  bona  fide  offer  to  buy  1,700  tons  from  the 

Spruce  Production  Board  here  in  Portland;  I 

offered  them,  agreed  to  purchase  1,700  later  at  $55. 

That  is  about  $5  a  ton  less  than  the  Callan  contract 

called  for;  I  understand  his  was  $60.  Accessories 

are  sold  with  the  rails;  count  them  on  the  same 

basis  as  you  would  for  rails;  so  much  a  pound  or 

hundredweight,  same  way  with  the  rail.  Acces- 

sories include  just  the  angle-irons;  don't  count 
bolts,  or  switch  material,  or  anything;  just  angle- 

irons.  The  spikes  and  bolts  would  have  to  be  pur- 
chased independent,  they  would  have  to  be  new. 

In  1922  relaying  rails  went  down  pretty  well ;  went 

around  thirty-seven,  thirty-eight  and  forty  dollars. 
In  all  the  year  1921,  up  until  October,  1921.  Oh, 

I  think  you  could  get  around  fifty-five  and  sixty 
dollars,  in  small  quantities.  This  offer  I  made  was 

October  21,  1921,  for  50,000  tons;  then  I  offered  $55 

a  ton,  I  think,  a  couple  of  weeks  afterwards;  after 

October  21st.  That  was  for  rails  that  were  cov- 

ered by  the  Callan  contract  before  it  was  cancelled ; 

it  was  60-pound  rail.  They  did  not  accept  the 
offer;  they  turned  down  my  first  offer,  and  then 
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when  I  offered  the  second  time  I  brought  over  a 

check,  certified  check  for  $5,000,  and  requisition  for 

the  rail,  and  it  fell  down  afterwards.     [75] 

Cross-examination  by  Mr.  SPENCER. 

They  didn't  take  my  offer  that  day.  I  didn't 
change  my  mind  by  the  next  Monday.  If  you  like 

I  will  tell  you  how  the  thing  fell  down.  I  was 

sent  out  to  buy  this  rail;  I  had  the  rail  sold,  and 

when  I  brought  the  certified  check  and  requisition 

for  the  rail,  they  specified  that  $5,000  would  apply 
on  the  last  car  or  two  of  the  rails  when  it  left  the 

yard,  and  we  agreed  to  pay  for  the  rails  as  they 

came  from  the  yard,  and  they  says  we'll  fix  up  an 
agreement;  well,  they  fixed  up  an  agreement,  about 

twelve  pages,  and  the  parties  whom  I  represented 

— we  were  disgusted  with  the  way  the  thing  was  put 
up  to  them,  they  threw  the  thing  in  the  waste  basket 

and  I  went  out  elsewhere  and  bought  the  rails. 

Q.  As  I  understand,  the  price  then  went  down  in 
the  fall  of  1921? 

A.  Yes,  kept  dropping  back  along  in  1922,  and  I 

think  in  1922  rails  were  down  around  thirty-seven 
dollars,  if  I  remember. 

TESTIMONY     OF     R.     S.     STEWART,     FOR 
PLAINTIFF. 

R.  S.  STEWART,  a  witness  on  behalf  of  plain- 
tiff, testified  as  follows: 

Direct  Examination  by  Mr.  SHEPPARD. 

I  have  lived  in  Portland  since  1902.     My  business 
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is  railroad  and  logging  supplies,  mostly  second 

hand.  I  was  dealing  in  second-hand  rails  or  re- 

laying rails  with  accessories  in  '19,  '20,  and  '21, 
buying  and  selling.  I  was  familiar  with  the  market 

price  in  this  vicinity  and  in  Washington  in  Sep- 
tember and  October,  1921,  in  this  territory  and  the 

southern  part  of  Washington;  I  don't  go  up  in 
the  northern  part  of  Washington.  The  market 

price  of  relaying  rails  in  September  and  October 

1921  was  about  sixty  dollars.  I  made  some  deals 

during  that  time  on  various  quantities  of  relaying 

[76]  rails.  I  was  chiefly  dealing  with  logging 

companies.  I  made  some  deals  around  that  month. 

As  to  the  market,  at  that  time  of  year  the  logging 

camps  generally  taper  off  in  buying,  on  account 

of  the  shut-down  in  December. 

TESTIMONY   OF    O.    M.    ASH,    FOR   PLAIN- 
TIFF. 

0.  M.  ASH,  a  witness  on  behalf  of  plaintiff  testi- 
jfied  as  follows: 

Direct  Examination  by  Mr.  SHEPPARD. 

I  am  sales  agent  for  United  States  Steel  Products 

Company,  and  have  been  for  twenty-four  and  three- 
quarters  years.  Have  been  in  Portland  ever  since 

1900.  At  present  my  place  of  business  is  777 

Nicolai  Street.  I  sell  new  material;  deal  in  every- 

thing produced  by  the  United  States  Steel  Cor- 

poration. I  don't  remember  now,  the  market  price 
of  new  rails  in  1921  in  this  vicinity,  but  I  have  it 
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here  in  such  form  as  can't  be  questioned;  this  is 
Metal  Statistics  of  1927,  and  here  I  can  give  you  the 

price  of  new  rails  at  the  mill  for  any  year  back  to 

1847 ;  I  knew  the  price  at  that  time,  1921,  certainly ; 

may  I  refer  to  my  notes  ?     The  mill  w^as  in  Chicago, 
in  our  case.     The  market  price  there  differs  from 

the  market  price  here  by  the  amount  of  freight  paid 

between  the  mill  and  the  delivery  point.     I  don't 
know  the  freight  between  here  and  Chicago  at  that 

time,  that,  however,  is  a  matter  that  is  easily  es- 

tablished, as  easily  as  this.     I  don't  know  what  the 

market  price  was  here  on  new  rails,  because  I  don't 
remember  the  freight  rate.     In  August  and  Septem- 

ber, 1921,  in  Chicago  the  price  was  $45  per  gross 

ton  f.  o.  b.  cars  Chicago.     That  was  standard  sec- 
tion,   fifty   pounds    per   yard    and    heavier.     That 

would  be  from  fifty  up  to  one  hundred  and  forty. 

Forty-five  pound  rail  is  an  entirely  different  thing. 
There  is  no  base  price  on  rails  lighter  than  fifty 

pounds  per  yard;  that  depends  upon  the  market 

condition.     They   are    used   more    largely    in    coal 

mines   than   any   other   field,   and     [77]     that   de- 
pends entirely  upon  the  law  of  supply  and  demand. 

We  didn't  sell  very  many  standard  rails  during — 
following  the  war  until  after  192,  for  the  reason 

that  it  was  very  hard  to  get  them,  and  due  to  the 

fact  that  the  Spruce  Corporation  had  a  large  quan- 

tity here  which  enabled  them  to  sell  rails  cheaper 

than  we  could  deliver  them  here.     Now,  you  asked 

me  a  few  minutes  ago  if  I  remembered  the  freight 

rate  between  Chicago  and  here.     I  don't  remember 
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it  exactly,  but  it  was  in  the  vicinity  of  $37  a  ton,  I 

think.  Thirty-seven  and  forty-five  would  be  eighty- 

two  dollars  a  ton  at  least,  and  these  Spruce  Produc- 

tion rails  were  being  sold  around  seventy-five  and 

eighty  dollars.  We  didn't  stand  any  show  at  all 
of  getting  any  business. 

Plaintiff  rested. 

TESTIMONY  OF  HENRY  E.  WALKER,  FOR 
DEFENDANT. 

HENRY  E.  WALKER,  a  witness  on  behalf  of 

defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  live  in  Portland,  and  was  connected  with  the 

United  States  Spruce  Production  Corporation  in 

1921.  I  was  one  of  three  trustees,  and  was  comp- 

troller and  treasurer  up  until  about — I  think 
sometime  in  May,  1921.  I  remember  the  matter  of 

a  requested  extension  on  Mr.  Callan's  last  contract, 
contract  496,  came  up.  It  was  some  time  after  the 

payment  made  in  the  middle  of  June ;  between  that 

and  the  latter  part  of  June.  We  had  some  little 

trouble  about  a  check  there,  and  the  matter  of  ex- 
tension came  up  the  latter  part  of  June  in  a  letter. 

No  agreement  was  made  in  any  conversations  had 

between  myself  and  Mr.  Callan  in  July  or  any 

other  time  subsequent  to  that  time,  on  any  exten- 

sion of  this  496.  Mr.  Callan  first  suggested  this 

idea  of  a  note  secured  by  some  outside  [78]  col- 

lateral.    That   was   when  we   were   discussing   the 
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matter  of  his  inability  to  meet  these  payments  due 

July  1st  and  July  15th.  In  these  conferences  that 

followed,  as  a  result  of  his  letter  of  June  28th,  we 

told  him  that  we  didn't  think  any  extension  would 
do  him  any  good,  and  he,  of  his  own  free  will,  said 

that  as  far  as  these  payments  were  concerned  he 

would  be  glad  to  put  up  notes  secured  by  collateral 

security,  and  I  believe  he  mentioned  that  he  had 

some  rails  or  something  he  could  put  up  to  secure 

these  notes,  but  just  what  they  were  or  where  it  was 

I  couldn't  say.  He  had  some  other  rail.  That  is 
the  nearest  I  come  to  any  specific  security,  any  in- 

formation about  what  the  nature  of  it  would  be. 

There  were  conferences  there  in  July,  following 

July  8,  1921.  As  to  my  having  any  talk  with  Mr. 

Callan  about  his  taking  material  through  July 

pending  the  matter  of  these  conferences,  he  sug- 
gested putting  up  this  collateral  security  to  protect 

these  two  pajonents  due  in  July  in  which  event 

there  was  hopes  of  our  getting  together  on  an 

extension,  and  of  course  while  he  was  rustling 

around  for  this  we  told  him,  as  a  matter  of  courtesy, 

that  every  rail  he  would  pay  for  we  would  deliver. 

I  don't  know  about  how  those  items  of  $196,  and 
$483.07  credited  to  the  guaranty  fund  in  August 

and  October  1921,  to  which  you  refer,  happened  to 

be  made  at  those  late  dates;  I  don't  know  about 
those  specific  items;  but  any  deliveries  that  were 

made  during  that  time  were  merely  matters  of 

courtesy,  while  he  was  getting  up  this  collateral.     I 
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had  nothing  to  do  with  the  final  disposition  of  the 
rail  after  the  termination  of  the  contract. 

Cross-examination  by  Mr,  SHEPPARD. 
General  Meneher  was  Chief  of  Air  Service  at  that 

time.  As  to  our  receiving  instructions  from  him  to 

give  an  extension  of  from  three  to  six  months,  de- 

pending upon  which  we  thought  best  out  here  [79] 

we  got  a  wire  from  him  asking  us  to  give  favor- 

able consideration  to  such  extension.  He  didn't 
tell  us  that  it  had  been  arranged,  three  to  six  months 

extension,  depending  upon  what  the  local  Board 

thought  was  best,  he  had  no  authority;  he  was  not 

my  superior;  I  took  suggestions  from  him.  We  in- 
tended to  grant  the  extension  if  Mr.  Callan  put  up 

security  on  this  promise  to  pay  $5,000  July  1st 

and  $5,000  July  15th  into  this  guaranty  fund. 

That  was  the  only  reason  we  didn't  grant  an  ex- 

tension, because  he  didn't  give  us  additional  se- 

curity, to  pay  into  this  security  fund  or  g-uaranty 
fund  these  two  payments;  that  was  the  precedent 

for  the  whole  thing,  yes.  No,  I  never  thought  that 

would  be  worked  out  all  right  anyway ;  he  offered  to 

put  up  the  security;  I  didn't  think  he  would  put 
it  up  when  he  offered  it. 

My  business,  before  I  went  to  work  for  the  Spruce 

Production  Board,  was  contracting,  down  in  middle 

California ;  I  was  in  Los  Angeles  one  time,  yes.  I 

held  various  positions  with  the  Spruce  Production 

Board  as  time  went  on.  I  started  in  as  First  Lieu- 

tenant, then  Captain;  when  they  changed  to  a  cor- 
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poration   I  was  successively  Assistant   Treasurer, 

then  Comptroller,  and  Treasurer  and  Trustee. 

TESTIMONY  OF  MAJOR  JACOB  E.  FICKEL, 
FOR  DEFENDANT. 

Major  JACOB  E.  FICKEL,  a  witness  on  behalf 

of  defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  live  at  Fort  Wright  Field,  Dayton,  Ohio.  I 

was  in  Portland,  in  1921.  I  was  a  Trustee  of  the 

Spruce  Production  Corporation,  also  comptroller- 
treasurer  after  May  of  that  year.  Colonel  Van 

Way  was  the  president  at  that  time.  I  think  he 

was  not  here  in  the  fore  part  of  July,  1921;  as  I 

remember  it  he  was  visiting  in  California.  We 

had  conference  with  Mr.  Callan  in  the  early  part 

of  July,  1921,  on  his  request  for  extension  of  this 

Contract  496.  There  was  [80]  not  any  agree- 
ment ever  made  with  Mr.  Callan  that  the  contract 

was  extended  for  six  months,  or  any  other  time. 

Cross-examination   by   Mr.    SHEPPARD. 

I  don't  remember  any  talk  with  Mr.  Callan  once 
or  twice,  telling  him  to  let  the  matter  ride  along 

pending  some  negotiations.  I  was  not  the  man  in 

charge.  I  was  comptroller-treasurer  at  this  time. 

Mr.  Walker  was  in  charge.  He  had  been  left  in 

charge  by  the  President  of  the  Corporation  when  he 
went  to  California.  As  to  whether  I  was  one  of 

the  moving  spirits  in  the  cancellation  of  this  con- 
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tract,  I  was  in  on  it,  yes,  sir ;  very  closely  connected 
with  it.  The  Board  of  Directors  or  Trustees  held 

no  formal  meeting  on  that;  it  wasn't  necessary 
under  the  by-laws;  the  president  and  secretary  had 
authority  to  sign  contracts,  without  making  any 

record  of  it,  under  the  by-laws.  My  duties  as 
Comptroller  were,  I  had  charge  of  the  funds  of  the 

Corporation  and  saw  to  it  that  contracts  were 

executed ;  had  charge  of  property  over  the  Property 

Officer.  I  was  not  here  during  the  whole  of  the 

year  1921.  We  came  here  in  March,  1921 ;  I  left  in 

June,  1922.     I  was  here  the  latter  part  of  the  year. 

TESTIMONY  OF  W.  H.  O 'KELLY,  FOR  DE- 
FENDANT. 

W.  H.  O 'KELLY,  a  witness  on  behalf  of  de- 
fendant, testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  have  been  accountant  and  bookkeeper  for  the 

Spruce  Corporation  since  1920.  As  to  my  com- 
piling some  figures  and  data  undertaking  to  analyze 

this  question  of  amount  of  rail  and  accessories 

which  the  Spruce  Corporation  had  in  various  yards 

mentioned  in  these  contracts,  in  1919,  and  the 

amount  purchased  by  Mr.  Callan  under  his  re- 

spective contracts  down  to  the  final  date,  I  haven't 
the  rail  at  various  places  but  I  have  the  total  of  all 

the  rail  that  the  corporation  ever  owned,  and  I  also 

have  the  amount  Mr.  [81]  Callan  sold,  and  the 

Spruce    Production    Corporation    had    after    the 
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termination  of  this  contract,  and  the  amount  he 
took  under  each  of  his  contracts.  I  am  not  able 

to  segregate  the  location  or  places — the  places  where 
the  rail  was  located,  but  I  can  give  you  whom  it 

was  sold  to.  The  corporation  has  no  rail  left.  My 

classification  of  who  it  was  sold  to  includes  only 

four  in  number.  Franklin  Helm,  which  is  the 

671/2-pound,  that  is  the  Russian  rail ;  over  in  Seattle, 

A.  C.  Callan,  and  what  was  left  after  the  termina- 

tion of  his  contract.  Sold  to  Franklin  Helm  2,- 

634.06  tons;  I  mean  by  that  this  67i/2-pound  Rus- 
sian rail;  that  is  all  we  ever  owned.  That  was  not 

bought  by  Callan,  that  was  eliminated  from  the 
contract. 

Mr.  SHEPPARD. — There  is  reserved  in  the  con- 

tract 2,800  tons. 

A.  Figured  out  actual  weight  2,634  tons. 

The  rail  sold  to  Helm  mentioned  in  this  contract 

is  the  Russian  rail  sold  to  Helm.  And  the  port 

of  Seattle  practically  759  tons,  is  also  mentioned  in 

this  first  contract  SPC-333;  they  refer  to  it  as  850 
tons,  but  that  was  850  net  tons,  so  I  reduced  it  down 

to  gross  tons,  made  758  to  Port  of  Seattle.  My 

records  show  sold  to  Mr.  Callan  4,323  tons.  After 

the  termination  of  the  contract  the  Spruce  Cor- 
poration sold  5,093  tons.  There  were  530  tons  of 

accessories  sold  to  this  man  Helm,  to  whom  the 

Russian  rail  were  sold  and  also  the  port  of  Seattle, 

167  tons;  and  742  tons  to  Callan,  and  was  205  sold 

by  the  corporation,  after  we  got  through. 
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COURT.— You  say  was  4,323  sold  to  Callan'? 
A.  Yes,  sir,  sold  to  Callan. 

Mr.  SHEPPARD.— That  would  make  5,065  tons 

according  to  his  testimony,  with  the  accessories. 

According  to  our  records,  and  according  to  us 

bought  5,300  tons — not  left  over  but  sold  to  Callan 
and  delivered  to  him. 

Mr.  SPENCER. — Total  of  accessories  and  rails? 

Mr.    SHEPPARD.— Yes.     [82] 

COURT. — I  understand  the  witness  to  say  but 
that  record  shows  Callan  4,323  tons. 

Mr.  SHEPPARD.— That  means  sold  and  de- 

livered, that  we  took  under  the  contract,  and  add 

to  that  accessories  743,  makes  5,065. 

Mr.  SPENCER.— That  is  right. 

Mr.  SHEPPARD.— Only  difference  probably  a 
couple  of  hundred  tons  in  our  favor. 

WITNESS. — As  to  the  percentage  of  rail  sold 

Callan  of  the  different  weights,  the  56-pound  relay, 

60-pound  new  and  relay,  and  the  new  80-pound, 
comprise  72%  of  all  the  rails  he  bought.  From  my 

analysis  of  the  sales  orders  sold  Callan,  I  don't 
think  I  could  qualify  so  as  to  say  whether  the  rail 

I  have  just  mentioned,  constituting  72%,  is  what 

might  be  called  the  highest  price  rail  in  the  quantity 

covered  by  his  contract;  I  understand  it  is  the 

most  desirable  rail ;  that  was  60  and  80  pound. 

As  to  an  analysis  of  the  amount  of  rail  tonnage 

he  took  under  contract  SPC-333  which  began  April 

5,,  1919,  and  the  termination  date  of  that  contract 

which  was  December  30,  1919,  and  as  to  how  much 
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rail  he  had  during  that  period  from  the  Spruce 
Corporation,  the  second  contract  was  drawn  in 

November,  and  I  fig-ured  that  ran  down  to  Novem- 
ber 10th,  and  he  took  89.38  gross  tons  of  rails,  of 

new  rails,  and  192,23  relays.  That  added  together 

is  281.68.  That  is  the  rail  bought  under  the  first 

contract.  The  amount  of  rail  taken  from  Novem- 

ber 8,  1919,  to  the  expiration  date,  that  is  October 

1,  1920,  is  3,384.87,  gross  tons.  After  the  expira- 

tion date  in  contract  333-supplemental,  which  was 
October  1,  1920,  down  to  February  3,  1921,  the  date 

the  next  contract  was  executed,  he  took  218.75  gross 

tons.  The  tonnage  of  rail  demanded  by  him  from 

February  3,  1921,  to  June  1,  1921,  which  is  the  time 

when  contract  496  began,  was  118.5.  I  am  not 

including  accessories  in  that;  that  is  only  rails. 

The  figures  as  to  tomiage  covering  [83]  rail  pur- 

chased by  Callan  under  contract  SPC-496,  which 

began  June  1, 1921,  and  continued  until  the  termina- 

tion, are  319.6  gross  tons.  The  total  of  all  these 

items  makes  4,323  gross  tons  of  rails. 

I  have  analyzed  the  sales  orders  to  determine 

from  what  source  this  credit  of  $196  made  in  Au- 

gust, 1921,  to  the  guaranty  fmid  came  from;  I  think 

I  have  this  here;  the  sales  orders  themselves. 

However,  that  $196  you  speak  of  did  not  all  go  into 

the  guaranty  fund,  part  of  it  was  payment  for  ma- 

terial, and  about  $15.68  went  into  the  guaranty 

fund;  the  balance  was  paid  for  material.  As  to 

the  $483  that  was  said  to  have  been  paid  into  the 

guaranty  fund  in  October,  1921,  that  was  material 
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sold  to  the  port  of  Portland  in  July,  and  was  a  charge 

account,  and  we  did  not  make  settlement;  Mr. 

Callan  had  some  of  his  own  stock  in  this,  and  as 

soon  as  we  received  payment  from  the  port  of 
Portland  we  received  it  and  settled  with  Mr. 

Callan.  The  sale  was  made  in  July  according  to 

the  records  of  our  offices  in  this  transfer;  in  the 

month  of  July. 
The  total  amount  received  from  Mr.  Callan  for 

rail  was  $259,375.67;  and  for  accessories  $9,960.70. 

And  of  the  total  amount  $33,044.91  was  deposited 

in  the  gTiaranty  fund  at  the  rate  of  $5  for  relay 

rail  and  $7.50  for  new  rail  and  accessories.  That 

is  the  total  amount  from  April  5th,  1919,  down  to 

the  final  termination.  That  is  not  including  $10,- 
000  Liberty  bonds.  The  total  amount  credited  on 

Liberty  bonds  and  these  $5,000  payments  is:  I 

credited  them  on  the  books  with  $10,000  for  Liberty 

bonds,  $562.33,  which  is  interest  coupons  from  the 

Liberty  bonds,  and  two  $5,000  payments.  The 

grand  total  of  these  various  items  is  $53,607.24. 

Oh,  you  mean  the  total  of  all  items  paid  by 

Mr.  Callan  to  the  Spruce  Corporation;  that  is 

$562,943.63.  No,  I  am  $200,000  out;  it  is  $362,- 
943.63.  The  total  amount  of  the  tonnage  of  ac- 

cessories covered  by  Callan 's  contracts  is  947  tons. 
Of  that  he  took  and  paid  for  742  tons.     [84] 

Q.  Have  you  compiled  the  figures  showing  how 

much  the  corporation  realized  from  the  rail  which 

it  sold,  the  remaining  rail  after  the  termination  of 

the  Callan  contract — ^how  much  money  it  realized'.^ 
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Mr.  SHEPPARD.— I  object  to  that  as  incompe- 

tent, irrelevant  and  immaterial,  if  you  offer  it  as  a 
measure  of  damages. 

Mr.  SPENCER.— I  am  not  claiming  that. 
Mr.  SHEPPARD.— There  is  just  one  object  for 

your  Honor  to  consider — how  much  been  damaged 
if  you  come  to  the  conclusion  this  is  a  penalty. 

If  you  can  show  either  that  they  couldn't  sell  it 
when  the  contract  was  cancelled,  or  that  there  was 

no  market,  or  that  they  did  sell  within  a  reasonable 

time  after  the  contract  was  cancelled,  then  if  ma- 

terial we  would  be  bound  by  it,  but  as  I  under- 

stand it  they  didn't  offer  this  stuff  for  sale  or  didn't 
sell  it  for  a  couple  of  years  afterwards. 

Mr.  SPENCER. — No,  began  to  sell  it  right  away. 
COURT.— Find  out  about  that. 

Mr.  SHEPPARD.— What  you  have  on  your 
books  is  not  competent  anyway ;  it  is  whether  or  not 

you  got  market  value  on  it. 
Mr.  SPENCER. — I  will  furnish  the  witness  who 

handled  the  matter. 

Q.  Have  you  made  a  statement  showing  when 

that  remaining  rail  was  sold"? 
A.  Yes,  sir,  the  sale  started  September  12,  1921, 

Q.  And  how  long  did  it  continue  ? 

Mr.  SHEPPARD. — Lets  have  how  much  sold  in 

September,  what  you  sold  it  for? 

A.  Now,  I  have  three  typewritten  sheets  on  the 

different  dates,  for  each  sale  order.  The  sales  run 

down  in  September,  October,  November  and  De- 

cember,    1921.     Start    with    January,     February, 
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April,   May   and   June,   1922,   and   right   on   down 

through.     The  last  sale  was  made  on  May  25,  1923. 

[85] 

Mr.  SPENCER.— I  think  we  will  offer  that  state- 

ment in  evidence,  prepared  by  the  witness. 

Mr.  SHEPPARD.— I  object  to  it. 
COURT. — Put  it  in  for  whatever  it  is  worth. 

You  can  check  up  afterwards,  if  any  value  in  it. 

Mr.  SHEPPARD.— Do  these  sheets  offered  here 

have  a  list  of  all  the  rails  owned  by  the  United 

States  Spruce  Production  Corporation  in  Septem- 

ber"? 
A.  No,  sir,  that  shows  all  the  rail  that  we  had 

and  sold  after  the  termination  of  Mr.  Callan's  con- 
tract. 

Mr.  SHEPPARD. — All  the  rails  and  accessories 

you  had  from  every  source? 

A.  Yes,  sir,  that  is  all  that  was  left  to  be  sold, 
and  sold. 

Mr.  SHEPPARD. — You  are  not  testifying  here 
than  that  this  is  a  list  of  material  covered  by  the 

Callan  contract  alone,  that  is,  material  that  was  left 

over  from  the  Callan  contract  alone? 

A.  Well,  that  material  was  left  over  from  the 

Callan  contract,  whatever  of  that  material  was  at 

Vancouver  and  the  Callan  yard. 

Mr.  SHEPPARD.— What  about  this  stuff  you 

got  from  the  Murphy  Timber  Company? 

A.  We  didn't  get  any  from — who  do  you  mean? 

Mr.  SHEPPARD. — You  had  a  lot  of  Clatsop 

County  rails  there,  didn't  you? 
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A.  I  understood  part  of  them  had  been  sold.  I 

couldn't   segregate.     I   don't   know. 
Mr.  SHEPPARD.— Whether  this  material  that 

you  have  on  this  exhibit  was  within  the  terms  of  the 

Callan  contract  or  whether  that  was  just  matter 

that  the  United  States  Spruce  Production  Corpora- 
tion had  on  hand  in  September?     [86] 

A.  It  was  the  understanding  at  all  times — 

Mr.  SHEPPARD. — Never  mind  your  under- 
standing.    What  do  you  know  about  it  I 

A.  That  is  all  that  I  can  say. 

Mr.  SHEPPARD.— This  goes  from  9/12/21  ap- 
parently to  5/25/23  and  covers  all  material,  from 

his  testimony,  owned  by  the  United  States  Spruce 

Production   Corporation. 

Mr.  SPENCER.— In  those  two  yards,  in  Callan 's 
yard  and  Vancouver. 

Mr.  SHEPPARD.— I  don't  know  about  that. 
There  was  only  a  small  portion,  apparently,  that  is 

of  this  material  sold  during  the  year  1921.  There 

are  twelve  or  thirteen  items  here,  the  price  at  which 

sold  is  not  on  here  in  most  instances;  this  price  he 

doesn't  show  and  doesn't  show  where  it  came  from; 
but  it  does  show  to  whom  it  went;  the  only  item  in 

here  that  I  can  see  might  have  any  bearing  is  the 

item  sold  in  December,  1,890  tons  of  new  rails.  It 

doesn't  show  what  weight  they  were,  so  you  can  tell 
whether  within  this  contract  or  not. 

A.  Don't  it  say  over  in  description  what  it  was 
there — there — way  to  your  right? 
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Mr.  SHEPPARD.— Do  you  know  anything 

about  whether  there  was  scrap  included  in  this 
item  of  1980? 

A.  I  couldn't  tell  until  I  looked  at  it. 

Mr.  SHEPPARD.— You  say  above  there  that 
it  is  new.  But  I  wonder  if  you  knew  anything 
about   it? 

A.  From  the  records  in  the  office ;  this  was  taken 
from  our  sales  orders. 

Mr.  SHEPPARD. — Where  are  your  sales  or- 
ders? Do  you  know  whether  you  had  1,980  tons 

of  new  rail,  60-pound  rail  on  hand? 
A.  I  know  we  had  the  money  for  them.     [87] 

Mr.  SHEPPARD.— Haven't  you  sold  for  thirty- 
nine  dollars  or  something  a  ton?  The  testimony 
in  this  case  is  new  rails  around  $80. 

A.  That  is  not  the  sale  price;  that  is  the  total 

price  received  for  them;  no  sale  price  on  there; 

the  total  amount  of  money  received. 

Mr.  SHEPPARD.— Isn't  that  $39.00? 
A.  That  is  the  total  amount  received  for  each 

shipment. 

Mr.  SHEPPARD.— You  say  1,980? 
A.  That  is  pounds. 

Mr.  SHEPPARD.— Pounds  or  tons? 

A.  Pounds;  at  the  bottom  it  is  reduced  to  gross 
tons. 

Mr.  SHEPPARD.— You  don't  say  that  here. 
Then  all  this  in  the  left-hand  column  is  pounds? 

A.  Pounds  of  new^  rail,  and  in  the  middle  col- 
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limn   is   poimds    of   relay,    and    the    other    column 

pounds  of  scrap. 

Mr.  SHEPPARD.— You  claim  $39.60  from 

1,980  pounds? 

A.  Yes,  sir. 

Mr.  SHEPPARD.— I  can't  understand  it  un- 

less explained.  I  don't  think  it  is  competent  at 
all  because  it  needs  explanation  to  be  intelligible, 

and  most  of  the  items  they  waited  beyond  any 

reasonable  time  that  they  would  have,  as  I  under- 
stand the  law,  to  sell. 

COURT. — I  suppose  that  would  depend  upon 
the  condition  of  the  market  and  their  ability  to 
sell  them. 

Mr.    SPENCER.— Absolutely. 

Mr.  SHEPPARD. — Of  course  the  testimony  so 
far  shows  there  was  a  market. 

The  statement  was  marked  Defendant's  Exhibit 
*'C." 

WITNESS. — (Continued,  on  Direct  Examina- 

tion.) The  statement  marked  Defendant's  Exhibit 
"C"  contains  a  list  of  what  was  done  [88]  with 
all  of  the  rails  which  the  corporation  had  after 

the  termination  of  the  Callan  contract,  in  Callan 's 
yard  or  the  Vancouver  yard.  This  rail  was  in 

the  Callan  yard  until  the  last  part  of  October,  No- 

vember and  December,  and  was  shipped  to  Van- 
couver. As  to  how  much  rails,  how  many  tons 

of  rails,  were  shipped  into  Callan 's  yard  or  the 
Vancouver  yard  after  April  5th,  1919,  the  only 
records  that  we  could  find  in  our  office  of  anv  rail 
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going-  into  Callan's  yard  or  Vancouver  after  that 
date  was  67.8  tons  into  Vancouver  and  398  tons, 

gross  tons,  into  the  Callan  yard,  Portland,  which 

has  been  termed  the  Murphy  or  Clatsop  rail. 
With  this  51  tons  of  accessories.  So  that  the 

figures  I  have  already  given  you  there,  for  ex- 
ample, analysis  of  the  total  amount  of  rail  left 

on  hand  after  the  termination  of  the  Callan  con- 

tract, would  only  be  influenced  by  the  amount  of 

three  hundred  and  some  odd  tons  I  have  men- 

tioned, classified  as  Mui'phy  rail;  that,  together 
with  what  went  to  Vancouver.  You  asked  me  a 

moment  ago  about  what  our  records  show  as  to 

the  G2i/2-pound  Russian  rail;  we  sold  2,634  tons 
of  that  Russian  rail.  We  have  none  left  now.  In 

the  figures  I  have  given  I  have  covered  all  the 

rail  the  corporation  has  owned  since  October,  1919; 

went  down  through  every  sales  order  from  that 

first  shipment  of  rail,  down  to  the  termination  of 

the  selling  of  them. 

Cross-examination  by  Mr.  SHEPPARD. 

I  don't  know  how  much  rail  we  had  up  at  Earl- 

ington;  I  didn't  figure  that  up.  My  books  do  not 
show  that.  Nor  do  they  show  how  much  we  had 

at  Whiskey  Creek.  The  Property  Officer's  books 
possibly  sow  that.  I  know  now  from  the  record, 

that  we  only  had  on  hand  when  this  contract  was 

made,  12,980  tons,  including  everything.  And 

2,800  was  reserved  from  that,  out  of  10,000.  And 

that  turns  out  to  be,  according  to  my  list,   2,634, 
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instead  of  2,800,  and  then  was  850  tons  reserved, 

that  turns  out  to  be  756  gross  tons;  we  [89]  said 

850  tons;  it  was  850  tons,  but  we  show  net  tons, 

and  all  this  stuff  is  figured  in  gross  tons;  I  re- 
duced that  out.  I  never  heard  of  2,100  tons  we 

did  not  have  title  to  up  in  Earlington.  I  never 

heard  of  that  before;  we  had  title  to  all  the  rail 
that  was  there. 

Q.  Do  you  know  that  the  Spruce  Division — the 
United  States  Engineers  had  some  2,100  tons  of 

rails  and  accessories  that  the  Spruce  Corporation 

thought  they  owned,  and  they  didn't  get,  that  you 
thought  was  under  this  contract  at  the  time  the 
contract  was  made? 

A.  Unless  the  engineers  had  some  rail  there,  but 

any  rail  we  got  from  the  United  States  Engineers 

we  paid  for.  Some  of  this  came  from  the  United 

States  Engineers.  I  couldn't  tell  you  how  much  we 

got  from  Earlington.  I  don't  know  how  much  we 
had  in  April,  before  this  contract  was  signed.  The 

Property  Officer's  records  show  that.  I  don't  know 

how  much  we  had  in  Callan 's  yard.  I  got  this 
information  from  the  sales  orders;  come  to  the 

accounting  department  when  the  rail  is  sold.  In 

other  words,  the  record  I  gave  in  court  here  is  not 

the  record  of  the  property  we  had  on  hand  but  it 

is  property  described  by  sales  orders  from  1919  to 

1923  or  '22 ;  property  sold  on  sales  orders  for  which 
we  received  money;  rails,  designated  as  rails.  It 

only  represents  this  property  we  had  on  hand  in 

April,  1919,  by  deduction.     I  couldn't  say  whether 
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the  Spruce  Production  Corporation,  in  the  latter 

part  of  1919  and  even  '20,  was  getting  rails  from 
Yakima,  Portland,  Clatsop  County,  and  even  as  far 

east  and  south  as  Arizona,  and  storing  them  in  the 

Callan  yard;  I  never  heard  of  such  a  thing.  I 

will  say  the  records  don't  show  they  got  rails  or 
accessories  from  Arizona.  I  never  had  anything 

to  do  with  making  up  these  records.  I  kept  the 

records  of  the  sales  orders;  they  were  made  out  by 

the  Property  Department;  I  didn't  make  them  out. 
I  never  took  an  [90]  inventory  at  any  yard  to 
see  what  we  had  on  hand. 

The  voucher  and  photostatic  copy  you  show  me 

was  made  up  by  the  Property  Department;  the 

voucher  so  states.  It  is  voucher  accompanying  this 

check  of  October  31,  1921,  given  by  Callan  to  the 

United  States  Spruce  Production  CorjDoration ;  it 

states  we  put  in  the  guaranty  fund  $192.75.  I 

didn't  tell  the  Court  a  little  while  ago  that  we  put 
in  $15.  There  was  $15  came  back  from  this  other 

sales  order.  I  didn't  tell  the  Court  we  put  in  $15 
of  this  $192.75.  No,  $196.  Mr.  Spencer  asked  me 
about.  The  total  amomit  of  the  sales  order  was 

$1,560.92;  that  is  October  31,  1921;  that  was  sale 

order  3,980  for  $1,560.92,  and  we  put  into  the 

guaranty  fund  $192.75.  The  total  amount  of  that 

sale  was  $1,753.67.  On  the  same  date  we  had  sales 

order  3,979  for  $2,335.41,  and  we  put  into  the  guar- 
anty fund  on  that  date  $290.32,  and  the  total 

amount  of  that  sale  was  $2,625.73.  So  on  October 

31st  Callan  paid,  or  had  it  paid  to  us,  $4,379.40  on 
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one  of  these  sales ;  the  port  of  Portland  sale ;  it  was 

ordered  in  July,  and  was  filled  under  this  contract 

and  we  accepted  the  money  on  October  31,  1921,  as 

soon  as  we  were  paid  for  it.  I  have  a  balance  here, 

on  the  photostatic  copy,  of  $577.98;  that  went  to 

Mr.  Callan.  That  represents  material  that  be- 
longed to  Mr.  Callan  personally. 

Redirect  Examination  by  Mr.  SPENCER. 

Defendant's  Exhibit  "C,"  which  I  identified  a 
while  ago,  has  a  final  result;  the  items  are  added 

together  on  that  sheet;  down  here,  that  comes  in 

the  total  down  here,  in  that  sale  column  gives  the 

total  amount  of  money.  In  dollars  and  cents  this 

statement  shows  $159,300.01  received  on  account  of 

sales  of  rail,  and  $10,405.58  of  accessories — a  total 
of  $169,705.69.  That  was  the  total  amount  realized 

from  rails  and  accessories.  That  is  the  gross 
amount  received  from  the  sales.  There  had  not 

been  deducted  [91]  any  selling  expense  from 
that. 

Mr.  SHEPPARD.— I  object  to  that  as  incom- 
petent, irrelevant,  and  immaterial.  They  took  it 

over. 

Mr.  SPENCER.— All  I  want  to  show  is,  we  didn't 
take  over  this  rail  and  make  a  great  big  profit  out 
of  it. 

COURT. — He  may  answer. 

A.  This  shows  we  had  pay-roll  at  Vancouver 
from  October,  1921,  up  to  and  including  March, 

1923,  and  including  the  manager  of  sales  who 

handled  this,  $32,467.11. 
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COURT. — You  mean  you  charged  up  this  ex- 

pense ? 

A.  No,  sir,  but  those  are  expenses  we  just  figured 

in,  and  only  80%  of  that  went  to  charge  against  this 

rail.  There  wouldn't  have  been  any  other  occasion 
for  having  this  pay-roll  at  Vancouver  at  that  time 
unless  this  rail  had  been  on  our  hands  to  handle. 

A  little  other  stuff  there,  and  we  allowed  twenty 

per  cent  for  that;  we  could  have  moved  that  out, 

but  the  force  would  have  been  cut  down  a  long  time 

before.  There  were  very  little  other  substantial 

materials  of  any  kind  there  for  sale.  There  was 

other  expense  in  handling  that  rail — moving  3,328 

tons  from  Callan's  yards  to  Vancouver. 
Mr.  SHEPPARD.— I  object  to  that.  They  un- 

dertake to  move  this  stuff  at  this  man's  expense  to 
Vancouver  where  the  army  was. 

COURT. — If  they  sold,  would  have  to  move  it 
back.  There  was  unloading  expense  25  cents  a  ton, 

$832.16,  and  loading  expense  of  5,093  tons,  which 

includes  what  we  had  at  Vancouver,  $1,027.95. 

COURT. — If  Callan  had  taken  the  goods  you 

would  have  had  to  load,  or  wouldn't  you?  The 
contract  was  f.o.b. 

A.  We  paid  the  loading-out  for  them.     [92] 

Recross-examination  by  Mr.  SHEPPARD. 

We  didn't  have  to  have  men  over  there  to  sell 
this  five  thousand  tons;  we  had  to  have  men  over 

there  to  load  it.  As  to  how  this  $32,000  was  made 

up,  that  was  over  two  years.  I  couldn't  tell  how 
many  men  we  had  working  there. 
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COURT. — Eim  over  two  years? 
A.  From  October,  1921,  to  March,  1923,  a  year 

and  a  half.  I  couldn't  tell  how  many  men  we  had. 

I  couldn't  tell  how  many  men  we  had  drawing 
salary  looking  after  this  junk  as  you  call  it.  I  was 

the  bookkeeper  but  I  haven't  those  figures  here.  I 

didn't  bring  them.  I  was  in  Portland.  That  is 
not  charged  up  as  a  part  of  this  selling  expense, 

not  mine.  Nor  Mr.  Walker  or  Mr.  Fickel  here,  not 

the  pay-roll.  The  laborers  at  Vancouver  and  one 

man — 
Q.  You  want  the  Court  to  understand,  to  watch 

this  five  thousand  tons  of  junk,  you  spent  $32,000? 

A.  No,  sir.  Moving  it  out  and  having  men 
there  to  handle  it. 

Mr.  SPENCER. — They  were  undertaking  to  sell 
it  during  this  period? 

A.  Sure,  undertaking  to  sell  it. 

Q.  Cost  $32,000.  I  thought  we  had  the  whole 

army  and  navy  over  there. 

TESTIMONY  OF  J.  H.  McGREGOR,  FOR 
DEFENDANT. 

J.  H.  McGregor,  a  witness  on  behalf  of  the 

defendant,  testified  as  follow: 

Direct  Examination  by  Mr.  SPENCER. 

I  am  an  inspector  of  relaying  rail  and  logger's 

equipment,  railway  equipment.  I  made  an  inspec- 

tion of  the  rail  belonging  to  the  Spruce  Corpora- 

tion in  Callan 's  yard  at  Portland,  and  Vancouver 
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cut-up  plant;  tlie  first  one  in  1919,  and  the  last  one 
in  May,  1921.  The  paper  you  hand  me  is  a  copy 

of  my  inspection  report.  [93]  That  was  made 

June  2,  1921.  That  is  when  the  report  is  made ;  the 

inspection  was  made  the  latter  part  of  May,  1921.  I 

also  made  an  inspection  in  1919;  this  report  is  the 

last  one.  Mr.  Sanmions  was  present  when  we  made 

inventory  in  Mr.  Callan's  yard,  but  not  in  Van- 
couver. About  4,000  tons  of  this  material  was  in 

the  Callan  yard  and  1,700  tons  in  Vancouver.  He 

was  present  when  the  inspection  was  made  in  the 

Callan  yard,  but  not  at  Vancouver.  That  was  in 

May,  1921.  I  don't  know  anything  about  that  rail 
coming  into  Vancouver ;  I  know  there  was  some  rail 

coming  into  the  Callan  yard.  Approximately  fifteen 

cars  came  into  the  Callan  yard.  That  was  Murphy 

or  Clatsop  rail.  I  think  that  was  in  March,  1919. 

I  don't  know  of  any  other  rail  that  came  into  the 
Callan  yard  from  outside  sources  other  than  the 

Spruce  Corporation.  Mr.  Sammons  was  present  at 

the  Callan  yard  when  I  made  this  inspection  in  May, 

1921.  I  know  of  no  dispute  or  differences  between  us 

on  the  matter,  not  there  in  the  yard.  I  had  no 
words  with  him.  I  have  been  in  the  business  of 

inspecting  rails  for  a  good  many  years.  The  part 
I  had  towards  loading  out  the  rail  that  Callan  sold 

under  his  contract  from  time  to  time,  was  that  I 

had  a  contract  with  the  Spruce  Division  to  load  out 

the  rails  from  Callan's  yard.  I  think  that  began 

the  very  start  of  the  Callan  contract,  and  it  con- 

tinued down  through  to  the  termination.     I  don't 
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know  exactly  as  to  what  material  Callan  sold  during 

the  years  covered  by  his  contract,  with  reference  to 

quality  and  price,  as  to  whether  he  sold  the  best  of 

the  rail  or  the  poor  grade,  or  what  was  done  in  that 

respect.  I  think  he  sold  more  forty-five  pound  new 
rail  than  any,  I  am  not  sure  of  that.  My  report 

would  show  it,  however. 

Cross-examination  by  Mr.  SHEPPARD. 

Q.  Mr.  McGregor,  in  this  contract  which  is 

marked  Plaintiff's  Exhibit  3,  which  is  the  third 
contract,  looking  at  paragraph  [94]  8 — this  has 

not  been  called  to  your  Honor's  attention — it  says: 

^'On  the  15th  of  May,  1921,  a  joint  inventory  and 
appraisement  shall  be  taken  of  all  the  balance  of 

said  rail  and  accessories  remaining  undelivered  to 

Purchaser  at  the  various  yards  hereinbefore  men- 

tioned. Such  inventory  shall  be  made  by  a  rep- 

resentative of  Purchaser,  a  representative  of  Cor- 
poration, and  a  third  party  who  shall  be  chosen  by 

the  said  two  representatives  and  shall  be  satisfac- 
tory to  both.  The  three  persons  designated  as 

above  shall  determine  by  estimate  or  otherwise,  and 

in  the  manner  to  be  decided  upon  by  them,  the 

amount  of  rail,  both  new  and  relaying,  as  well  as 
the  amount  of  accessories  herein  contracted  to 

be  bought  and  sold  which  has  not  been  delivered 

to  Purchaser  and  paid  for,  and  they  shall  further 

certify  to  both  Purchaser  and  Corporation  in  writ- 
ing the  result  of  such  inventory.  In  case  a  dispute 

shall  arise  as  to  the  amount  of  material  remaining, 
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a  decision  of  the  majority  of  the  appraisers  shall 

govern  and  be  binding  upon  both  parties."    Was 

that  done  in  that  manner,  as  far  as  you  know*? 

A.  Of  course,  I  don't  know  anything  about  this. 
I  was  appointed  at  that  time  to  inventory  the  rail, 

and  Mr.  Callan  had  Sammons  down  there,  a  man 

employed  by  him.  We  both  worked  on  the  rail  in 

Callan 's  yard,  but  when  it  came  to  inventory  the 

rail  over  in  Vancouver,  Mr.  Sammons  didn't  go 

over  there.  He  told  me  he  didn't  have  time,  I  be- 
lieve. 

Q.  Did  you  two  appoint  a  third  man  to  take  the 

inventory  with  you? 

A.  There  was  no  necessity  of — 

Q.  Will  you  answer  my  question?  Did  you  ap- 
point a  third  man? 

A.  I  had  nothing  to  do  with  any  appointment. 

No,  there  was  [95]  no  third  man  appointed.  I 

certified  to  the  Corporation  and  to  Mr.  Callan  these 

appraisals  or  inventories  of  how  much  was  there; 

and  included  in  my  inventory  all  the  rails  and  ac- 
cessories that  was  there  on  hand  in  the  Vancouver 

yard  and  Callan 's  yard  that  belonged  to  the  Spruce 

Board,  No,  I  don't  think  I  took  any  account  of 

scrap.  I  don't  think  there  was  much  scrap.  There 
wasn't  much  scrap  in  the  Callan  yard  I  know — as  I 
remember  it.  Scrap  is  rail  that  is  of  no  further 

use  to  loggers — you  can't  use  it  in  service  as  rail. 

I  would  call  rail  that  didn't  have  any  holes  in  it — 

no,  if  it  was  straight  rail  I  wouldn't  call  it  scrap. 

If  the  end  was  banged  up  so  you  couldn't  put  it 
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next  to  another  rail,  if  straight  rail  and  could  be 

made  into  a  salable  rail  I  wouldn't  call  it  scrap. 
I  would  call  it  relay  No.  2.  If  bought  as  No.  2, 

with  that  understanding,  I  would  ship  it  to  a  cus- 
tomer in  that  way. 

Q.  Under  the  contract  here  was  no  No.  2  rail; 
it  was  all  No.  1  rail. 

A.  I  don't  know  anything  about  the  contract. 
Supposing  the  contract  just  said  relaying  rails,  I 

would  say  that  would  cover  both  No.  1  and  No.  2 

rail;  no  matter  what  condition  in,  if  came  within 
the  classification  No.  1  or  No.  2  rail.  It  would  have 

to  be  usable;  scrap  is  usable.  But  I  wouldn't 
call  it  relaying  rail. 

Redirect  Examination  by  Mr.  SPENCER. 

Q.  Counsel  has  been  asking  you  about  the  inven- 

tory that  is  referred  to  in  contract  SPC-482  dated 
February  3,  1921.  The  inventory  that  you  made 

was  in  May,  1921  ?        A.  Yes. 

Mr.  SPENCER. — I  don't  think  the  witness  can 

elucidate,  but  I  call  your  Honor's  attention  to  the 
fact  that  the  inventory  the  witness  made  is  the  one 

referred  to  in  letter  attached  to  Contract  [96] 

No.  496,  where  it  is  understood  that  the  contract 

will  be  further  completed  "under  terms  of  said  con- 
tract SPC-496." 
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WILLIAM  E.  FARR,  a  witness  on  behalf  of  the 

defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  was  sales  manager  for  the  Spruce  Production 

Corporation  in   1921.     I  was  located  in  Portland 

and  Vancouver.     I  had  been   such   sales  manager 
since  January,  1920. 

Q.  Will  you  state,  if  you  know,  whether  there 

were  any  outside  rails  shipped  into  the  Callan  yard 

or  the  Vancouver  yard  after  you  went  there  % 

A.  Just  with  the  exception  of  the  Clatsop  rail; 

that  came  in  after.  As  I  recall  it,  there  was  about 

350  tons  of  the  Clatsop  rail.  No  other  rail  shipped 

into  the  Callan  yard  or  the  Vancouver  yard  while 
I  was  there.  The  rail  that  was  there  at  the  time 

this  last  contract  was  terminated,  that  rail  was 

there  on  June  2,  1921,  when  the  last  contract  was 

executed,  at  the  Callan  yard  and  the  Vancouver 

yard.  I  had  something  to  do  with  undertaking  to 
sell  the  balance  of  this  rail  after  the  termination  of 

the  Callan  contract,  for  a  short  time  in  the  fall  of 

that  year  1921;  until  January,  1922.  My  efforts 

consisted  in  doing  just  what  any  salesman  would 

do;  tried  to  find  a  market  for  the  rail  that  was 
left.  I  left  in  January,  1922.  In  the  fall  of  1921, 

after  the  termination  of  that  contract,  the  price  of 

rails  was  $47,  base  Pittsburg.  The  efforts  I  used, 

I  went  to  the  people  who  were  in  the  market  for 
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rail  and  endeavored  to  interest  them  in  the  rail. 

As  to  our  turning  down  an  offer  of  $55  a  ton,  I 
think  there  was  an  offer  made  of  $55  a  ton  was 

turned  down  because  we  didn't  consider  it  was 

right;  I  don't  recall  all  the  details  of  it,  but  I  [97] 
know  at  the  time  it  was  turned  down  for  cause. 

Cross-examination  by  Mr.   SHEPPARD. 

That  was  the  bid  of  Mr.  Brady.  It  wasn't  that 

we  didn't  think  the  price  was  high  enough,  there 

were  some  other  things  there,  I  don't  recall  just 
exactly  what  they  were.  The  freight  rate  from 

Pittsburg  here  depends  on  which  way  it  comes; 

water  freight  it  was  shipped  for  $11  a  ton  as  I 

recall.  By  rail  it  would  run  around  $35  or  $40. 

That  would  make  the  price  here  about  $80  if  it 

came  by  rail.  The  price  wouldn't  be  the  same  no 
matter  how  it  came;  not  as  far  as  the  market  price 

here  is  concerned.  I  have  bought  and  sold  some 

rails.  Before  I  went  to  work  for  the  Spruce  Pro- 
duction Corporation  I  was  in  the  army,  over  in  the 

Spruce  Division.  Prior  to  that  I  was  a  builder, 

contractor.  My  business  at  the  present  time  is 

buying  or  selling  relaying  rails  or  new  rails.  As 

to  when  I  started  that,  I  have  been  selling  ma- 
chinery for  ten  years;  most  of  the  time  in  the 

northwest  here;  all  kinds  of  equipment;  the  last 

ten  years ;  that  would  be  1918 ;  would  be  during  the 

time  I  was  in  the  army,  the  Spruce  Division;  since 

then;  I  was  selling  equipment  at  Vancouver,  and 

have  been  selling  it  ever  since.     My  office  for  the 
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Spruce  Production  Corporation  was  located  in  the 

Couch  Building.  Mr.  Callan's  yard  was  at  25th 

and — down  here  in  the  north  end;  I  don't  know 
what  other  street  down  there — 25th  and  Nicolai — 

no,  this  side  of  Nicolai.  I  can  go  there  with  my 

eyes  shut,  but  I  don't  know  the  name  of  the  street. 
I  went  out  there  sometimes  two  or  three  times  a 

week,  or  ten  days  I  wouldn't  go  there.  I  lived  at 
Vancouver  Barracks  in  1921.  I  was  property  offi- 

cer and  sales  manager  there  of  the  Spruce  Cor- 
poration. What  the  Spruce  Corporation  had  to 

sell  after  everything  they  had  was  under  the  Callan 

contract,  we  have  had  at  different  times  various 

things  [98]  to  sell.  As  to  whether  we  had  any- 
thing in  1921,  most  of  it  had  already  been  disposed 

of  by  that  time.  We  didn't  have  quite  a  lot  of 
rails  and  stuff  coming  in  from  different  parts  of 

the  country  most  every  month.  We  didn't  have 

anything  come  in  from  Yakima  in  1921.  I  don't 
recall  the  exact  date  these  Clatsop  County  rails 

came  in.  I  don't  think  one  car  came  in  in  April 
and  the  balance  in  June  and  July  of  1921;  I 

wouldn't  swear  it  was  in  1920  or  in  1919,  or  as  to 
just  when  it  came  in,  not  within  any  time.  I  am 

sure  it  came  in  while  I  was  working  for  the  Spruce 

Production  Corporation;  I  left  there  in  January, 

1922.  I  took  the  job  of  sales  manager  January, 

1920.  As  to  my  knowing  what  was  on  hand  in 

April,  1919,  I  was  over  at  Vancouver  at  that  time, 

but  not  as  sales  manager.  I  did  not  know,  en- 

tirely, what  was  on  hand  of  those  rails. 
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TESTIMONY  OF  FRANK  R.  PETERSON,  FOR 
DEFENDANT. 

FRANK  R.  PETERSON,  a  witness  on  behalf  of 

the  defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  am  District  Supervisor  for  the  Spruce  Cor- 

poration at  Toledo,  Oregon;  Lincoln  County  repre- 
sentative, in  other  words.  I  was  here  in  Portland 

in  1922.  I  had  something  to  do  with  the  selling  of 

this  rail  that  was  dumped  back  after  the  Callan 

contract  terminated.  I  succeeded  Captain  Farr  on 

the  15th  of  January,  1922.  I  stayed  with  it  until 

the  30th  of  May,  1923.  I  didn't  entirely  clean  it 
up;  were  a  few  small  items,  switch  material,  re- 

maining. When  I  went  there,  in  January,  1922, 

there  was  something  in  excess  of  3,000  tons,  and 

possibly  60  7o  of  that — probably  70% — I  would  say 

70%  was  45  new  and  45  relay;  the  balance  was  60- 
pound  new ;  we  sold  56  and  60  pound  relay.  That 

45-pound  rail  does  not  command  a  ready  market  as 
much  as  the  60  and  56  pound.  The  reason  is,  [99] 

it  is  too  light  for  Coast  logging  operation,  and  too 

heavy  for  what  might  be  termed  construction  pur- 
poses; it  is  suitable  in  some  instances  for  export, 

but  not  considered  in  the  class  with  50,  52,  56  and 

60  pound  rail  for  Coast  logging  operations.  What 

I  did  towards  selling  this  rail  after  I  went  there,  I 

immediately  got  in  touch  with  all  the  different 

companies  handling  rails  here;  I  made  a  canvass 

of  the  logging  companies  who  were  operating  and 
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using  56  and  60  pound  rails ;  took  up  with  the 

Long-Bell  people.  Made  several  trips  to  Seattle, 
Tacoma,  around  endeavoring  to  find  a  market  for 

the  rail.  I  was  at  the  Callan  yard  once  or  twice 

about  the  time  the  Callan  contract  was  terminated, 
that  is  all.  I  was  in  Vancouver  all  of  the  time 

from  February  3,  1919,  until  May  23,  1923.  I 

don't  know  of  any  outside  rail  that  came  into  Van- 
couver after  April,  1919;  may  have  been  a  small 

amount  during  Captain  Farr's  charge — while  he 
had  charge  of  the  rail — but  it  was  very  small 
amount.  I  was  more  familiar  with  the  rail  in 

the  Vancouver  yard  than  with  that  at  the  Callan 

yard;  not  very  familiar  with  that  at  the  Callan 

yard  because  it  was  entirely  out  of  my  work.  As 

to  whether  1  know  the  rail  that  was  in  the  Van- 

couver yard  at  the  time  of  the  termination  of  the 
Callan  contract  was  rail  that  was  under  the  Callan 

contract,  identified  as  such,  we  had  been  given  to 

understand  Mr.  Callan  had  purchased  all  the  Cor- 
poration rails.  We  had  several  inquiries  for  rail 

and  had  been  instructed  to  say  that  we  had  none 

for  sale ;  it  was  all  covered  by  contract  with  Callan. 

The  base  price  for  rail  in  the  fall  of  1921  was  some- 

where between  $47  and  $40.  The  price  at  the  be- 

ginning of  1921  was  $47,  and  dropped  to  $40  dur- 
ing the  latter  end  of  the  year  1921;  that  was  the 

base  price,  sold  at  Pittsburg.  As  to  the  local  price 

of  relay  rails,  that  depends;  railroads  were  ottering 

it  for  anywhere  from  $35  to  $40,  delivered  any- 

where on  their  line,  which  was  a  decided  advantage 
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over  [100]  any  one  particular  place;  some  relay 
sold  for  as  low  as  $32  and  $33  in  1921,  all  the  year. 

In  the  early  part  of  1921  quotations  were  being 

made  on  Belgian  rail  and  German  rail;  it  started 

in  with  quotation  of  $36  but  dropped  to  $33.  We 

had  that  to  contend  with  in  trying  to  sell  our  new 

60-pound  rail.  The  market  conditions  did  not  par- 
ticularly improve  any  in  1922,  not  to  the  extent 

we  noticed  it  any.  We  didn't  receive  any  more 
inquiries. 

Cross-examination  by  Mr.  SHEPPARD. 

I  couldn't  say  whether  these  Belgian  rails  were 
open-hearth  or  Bessemer  process,  because  I  am  not 
an  authority  on  rails ;  the  rails  conformed  to  A.  S.  C. 

standard  60-pound  rails.  I  never  heard  whether 

they  were  rails  we  couldn't  use  on  extreme  height 
or  extreme  weather  conditions — extreme  tempera- 

ture. I  have  never  been  a  railroad  man.  I  have 

never  been  in  the  business  of  buying  and  selling  rail- 
road equipment,  outside  of  a  little  brief  experience 

selling  this  junk  over  here;  no,  haven't  been  in  the 
railroad  equipment,  but  been  identified  with  the 

logging  industry  for  about  twenty  years  and  know 

something  about  the  business — logging  and  lumber 

industry.  I  was  with  the  Danaher  Lumber  Com- 
pany, Tacoma ;  I  was  in  the  yard ;  that  is,  I  was  yard 

delivery  man,  and  then  car  man;  prior  to  that  I 

worked  with  the  purchasing  agent.  I  purchased 

everything  necessary  for  sawmill  operation.  Pur- 
chased what  the  manager  told  me  to.     I  never  held 
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a  job  where  I  entirely  used  my  own  judgment  in 

purchasing  what  was  necessary  for  a  big  mill,  was 

not  altogether  just  an  employee  doing  what  some 

higher-up  told  me  to  do.  When  I  testified  that  the 

best  price  was  from  $40  to  $47  a  ton  in  1921,  I  didn't 
say  it  was  $40  to  $47  here,  no.  I  said  that  was  the 

Pittsburg  price.  Pittsburg,  Colorado  Fuel  &  Iron 

at  their  sawmill  Colorado.  The  freight  would  have 

to  be  added  to  get  the  market  price  here,  delivery 

price.  I  don't  know  that  Mr.  Brady  offered  for 
relaying  [101]  60-pound  rails  $55  a  ton  in  Oc- 

tober, 1921.  As  to  weight  of  the  rails  I  referred  to 

when  I  said  that  during  1921  they  were  selling  for 

$30  and  $35,  I  had  reference  to  the  rails  which  the 

railroad  companies  took  up  from  their  sidings  and 

subsidiary  rail  lines.  I  got  that  information  from 

different  dealers;  from  the  Consolidated  Railway 

Equipment  Company,  and  from  the  Western  Rail- 
way Equipment  Company,  and  from  the  Clyde 

Equipment  Company.  None  of  those  are  Railroad 

Companies,  but  they  are  buying  rails  all  the  time 

from  the  railroad  companies.  I  was  not  trying  to 

buy  some  rails;  was  trying  to  find  out  something 

about  the  market.  I  didn't  have  any  occasion  to 
make  any  inquiry  in  1921 ;  I  was  not  running  it  then. 

Well,  I  made  some  inquiries  in  the  fall  of  1921; 

being  over  at  Vancouver  I  was  supposed  to  help 

Captain  Farr  whenever  inquiry  over  there  for  rail. 

I  was  selling  other  equipment  at  the  same  time. 

I  never  fixed  the  price  of  rails  at  all.  I  didn't  get 
anv  offers  for  these  rails  and  accessories  in  the  fall 
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of  1921;  I  had  nothing  to  do  with  it  at  that  time. 

I  said  that  I  succeeded  Captain  Parr  January  19, 

1922 ;  and  then  I  made  these  trips  around  and  made 

inquiries   from   the    different   dealers.     It    isn't    a 
fact  that  the  only  place  I  went  to  was  dealers,  to  sell 

my  wares;  I  said  I  went  to  Long-Bell  Company; 
I  understood  they  were  in  the  market  and  went 

down  there  immediately  to  talk  to  them;  made  a 

trip    to    the    Brooks-Scanlon    Lumber    Company; 

understood  they  were  in  the  market  for  60-pound 

rail;  went  wherever  I  understood  there  was  a  de- 
mand, or  someone  made  inquiry  about  rails.     The 

price  for  relaying  rails  in  1922  was  somewhat  less 

than  it  was  prior  to  that,  yes.     There  was  a  market 

for  56  and  60  pound  relaying  rails.     We  had  very 

little  60-pound  relays  on  hand;  was  new;  I  don't 
think  the  45-pound  rail  brings  $10  a  ton  more  than 

the  60,  because  the  quotation  is  $10  less.     I  say  the 

quotations   for   45-pound   rails    are    less   than   the 
sixties.     [102]     I  had  that  information  from  several 

dealers,  and  verified  it  by  the  "Iron  Age"  which  is 

a  steel  magazine.     I  couldn't  say  whether  it  is  a 

fact  that  the  "Iron  Age"  only  quote  base  prices. 

I  think  it  is  true  that  the  "Iron  Age"  only  quotes 

base  prices  and  doesn't  quote  market  price  at  all. 
I  got  those  figTires  from  sources  of  information  as 

well  as  from  another  steel  magazine.     I  got  part  of 

that  information  the  last  w^eek  or  ten  days,  part  of 
it  prior  to  that. 

Mr.  SPENCER. — I  don't  know  whether  a  mis- 
understanding; I  think  in  your  examination  of  Mr. 
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O 'Kelly  you  asked  him  if  he  didn't  prepare  a  sales 
order   covering  the   two   amounts   covered  in   this 

voucher,  paid  in  the  guaranty  fund  in  October. 

Mr.  SHEPPARD.— No,  I  didn't  ask  him;  all  I 
asked  him,  if  he  put  that  information  on  that 

voucher,  and  if  that  was  correct  when  put  on  there. 
That  is  all  I  asked  him. 

Mr.  SPENCER.— We  all  understand  this  guar- 
anty fund  in  these  two  items  is  part  of  the  Seattle 

matter  and  credited  in  July. 

Mr.  SHEPPARD. — That  is  the  testimony;  order 
was  given  in  July  and  collected  part  in  October  and 

part  after. 

TESTIMONY  OF  HORACE  M.  HALL,  FOR  DE- 
FENDANT. 

HORACE  M.  HALL,  a  witness  on  behalf  of  the 

defendant,  testified  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

I  am  in  the  machinery  business,  located  at  Seattle. 

Have  been  in  that  business  sixteen  years.  I  sold 

a  million  dollars  worth  for  the  Spruce  Division — 
not  rails,  I  mean  machinery.  I  bought  and  sold  lots 
of  rails.  I  am  familiar  with  the  market  conditions 

on  new  and  relay  rails  in  1921.  All  of  1921  w^as 
a  falling  market  [103]  on  rail,  on  new  rail.  The 

relayers  of  course  suffered  with  it.  We  have  sold 

a  good  many  relays.  The  fall  of  1921  the  railroads 

started    quoting   prices    on    relayers    on    deadhead 
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freight — that  is  delivered  to  loggers  on  their  lines, 

at  prices  ranging  from  $33  to  $36  a  ton,  depending — 

Mr.  SHEPPAED.— We  object. 

COURT.— State  what  the  price  was. 
A.  We  had  a  market  price  of  $33  a  ton  in  basing 

quotations  on  relayers.  In  1922  the  market  con- 

tinued falling  in  the  early  part  of  1922;  gradually 

picked  up  the  latter  part  of  1922 ;  '23  may  have  been 
fairly  fixed. 

Cross-examination  by   Mr.    SHEPPARD. 

I  was  called  up  by  the  telephone  and  asked  to 

come  down  here,  by  Mr.  Peterson  talked  to  Colonel 

Van  Way.  I  was  not  representing  the  United 

States  Spruce  Production  Board  up  there.  I 

bought  my  stuff  from  them.  I  didn't  buy  any 
rails  from  them.  I  bought  a  great  quantity  of 

logging  machinery  from  them.  I  buy  logging  ma- 
chinery. I  sold  a  lot  of  rails  for  them  because 

logging  equipment  is  railroad  equipment,  and  log- 
ging rails  work  hand  in  hand  together;  part  of 

my  business.  I  said  I  didn't  buy  rails  from  them, 
I  bought  logging  machines.  How  I  happened  to 

have  rail  to  sell,  we  have  a  stock  of  machinery 

aside  from  the  machineiy  we  had  in  the  Spruce 

Division;  we  bought  and  sold  rails  all  the  time. 

I  sold  lots  of  rail  in  1921,  in  the  Puget  Sound 

District.  To  Sibson  Logging  Company,  Saginaw 

Logging  Company;  can  give  you  plenty  of  them. 

I  sold  them  for  var^i^ng  prices,  I  couldn't  tell 
whether   in   July,   1921,   that  particular  time.     As 
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to  what  I  sold  for  in  August,  1921,  I  couldn't  take 

any  particular  time  at  any  particular  price.  The}' 
were  higher  in  the  early  part  of  1921,  We  sold  up 

$38  a  ton  in  the  early  part  of  1921,  for  relayers. 

[104]  Those  were  largely  56  we  sold  for  $38  in 

the  early  part  of  1921.  That  was  f.  o.  b.  shipping 

point  in  all  cases.  As  to  where  the  shipping  point 

was,  that  would  be  where  we  would  pick  up  the 

rails;  that  is,  if  buying  from  logger;  if  buying 

from  railroad  company  I).  H.  freight.  I  didn't 
buy  any  rails  from  the  Spruce  Production  Cor- 

poration. I  bought  from  the  railroad  during  that 

time.  As  to  whether  it  isn't  a  fact  that  the  rail- 

roads were  not  selling  in  1919,  '20  and  '21  a  foot 
of  rail,  it  was  difficult  to  buy  from  them;  you 

could  buy  from  them. 

Q.  Hadn't  orders  gone  out  that  they  should  not 
sell  them,  but  use  them  for  taking  care  of  their 
own  tracks  because  of  the  condition  of  the  tracks? 

A.  Using  largely  on  spurs.  I  do  admit  relayei^ 
were  scarce.     Hard  to  get;  yes,  sir. 

COURT.— When? 
A.  1921. 

They  were  hard  to  get  in  1921.  They  were  also 

hard  to  get  in  1920.  In  1920  I  was  selling  Spruce 

Division  machinery;  I  was  not  watching  the  rail 

market.  I  didn't  pay  much  attention  to  the  rail 
market  in  1920.  I  did  pay  attention  in  1921.  I 

bought  some  then;  from  Milwaukee  and  O.-W. 

Railroad;  56-pound  rails.  I  paid  $36  a  ton  I  be- 

lieve  in  the   early   part   of   1921;    and   about   $33 
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a  ton  in  the  latter  X3art  of  1921;  just  several  car- 
loads; a  few  hundred  tons;  probably  seven  or 

eight  hundred  tons  in  1921.  That  was  my  total 

acquainted  with  the  market  at  that  time,  in  1921. 

The  rails  I  bought  from  the  Milwaukee  when  I 

bought  them  were,  one  bunch  I  bought  from  the 

Milwaukee;  another  bunch  were  in  Tacoma.  I 

haven't  got  any  of  those  invoices  from  the  Mil- 
waukee showing  the  price  I  paid  for  them. 

Q.  Do  you  know  that  the  Union  Pacific  and  all 

the  other  railroads,  the  0.  R.  &  N.,  were  offering 

relay  rails  for  $55  per  gross  ton  in  July  and  Au- 
gust, 1921?     [105] 

A.  That  is  Hunts  No.  1  inspected  rail.  I  can  tell 

by  the  price.  What  I  referred  to  in  my  testimony 

as  No.  2,  relaying  rails,  I,  in  most  cases,  have 

bought  the  cheapest  rail  I  could  buy  from  the  rail- 
roads fit  for  logging  purposes ;  that  is  what  I  refer 

to,  when  I  gave  those  prices;  the  cheapest  I  could 

buy,  that  would  be  suitable  for  logging  pui^poses. 

Redirect   Examination  by  Mr.   SPENCER. 

The  Spruce  Corporation  undertook  to  sell  some 

rail  to  me,  after  the  Callan  contract  terminated. 

I  believe  that  was  the  first  week  in  April,  1922.  I 

inspected  the  rail  at  Vancouver  Barracks  where 
it  was  located  at  that  time.  We  estimated  at  that 

time  was  3,300  tons  of  rail  there;  1,300  tons  of  it 

new  60-pound  rail;  2,000  tons  was  46-pound  rail 
of  which  75%  was  new;  very  few  accessories  such 

as    switch   points   and   frogs;   was   angle-iron   and 
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fish-plates;  we  offered  them  $28  a  ton  for  it,  lock, 
stock  and  barrel;  that  was  April,  1922. 

Recross-examination  by   Mr.   SHEPPARD. 

By  "we"  I  mean  Union  Machinery  &  Supply 
Company.  No  man  by  the  name  of  Goldberg  in- 

terested in  that;  no  Jews  in  our  company.  I  of- 
fered the  Spruce  Corporation  $28  a  ton  for  both 

the  new  and  relay  rail,  lock,  stock,  and  barrel, 

everything  they  had;  and  they  refused  my  offer. 

TESTIMONY  OF  W.  H.   0 'KELLY,  FOR  DE- 
FENDANT  (RECALLED). 

W.  H.  O 'KELLY,  recalled  as  a  witness  for  de- 
fendant, testified  further  as  follows: 

Direct  Examination  by  Mr.  SPENCER. 

No  orders  were  received  from  Mr.  Callan  by 

the  Spruce  Corporation  for  rail  or  accessories  after 

August  1,  1921. 

There  was  a  credit  paid  into  the  guaranty  fund 

in  August,  1921,  of  $15,  which  was  received  by 
Mr.  Callan  in  June  and  July. 

I  have  already  covered  this  i)oint  about  the  credit 

made  in  October  as  being  on  an  order  received  in 
July. 

Defendant  rested.     [106] 

That  the  foregoing  testimony,  together  with  the 

exhibits  therein  mentioned  and  hereto  attached  and 

made  a  part  hereof,  was  all  of  the  evidence  offered 
and  taken  in  said  cause. 
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Whereupon,  at  the  conclusion  of  the  said  evi- 

dence the  issues  joined  in  said  case,  and  the  ques- 
tions of  law  involved  therein,  were  argued  by  the 

counsel  for  the  respective  parties,  and  thereupon 

the  said  matters  were  taken  under  advisement  by 

the  Court,  and  afterwards,  to  wit,  on  the  4th  day 

of  April,  1928,  the  Court  made  and  filed  with  the 

Clerk  of  said  court  findings  for  defendant  upon 

the  issues  of  law  and  fact,  and  on  the  same  day 

judgment  was  rendered  and  entered  upon  said  find- 
ings, that  the  plaintiff  take  nothing  and  that  said 

cause  be  dismissed. 

Thereafter  and  within  due  time,  to  wit,  on  the 

10th  day  of  April,  1928,  the  plaintiff  served  and 

filed  his  motion  to  set  aside  the  said  judgment  and 

for  a  new  trial,  upon  the  following  grounds,  to  wit : 

1.  That  the  Court  erred  in  finding  the  issues 

and  rendering  judgment  for  the  defendant,  in  that 

the  undisputed  evidence  showed  that  the  guaranty 

fund  for  the  recovery  of  which  this  action  was 

brought  constituted  a  penalty  and  not  liquidated 

damages,  because  the  damages  for  the  breaches  of 

which  the  defendant  attempted  to  cancel  the  con- 
tracts and  to  forfeit  said  fund  were  easily  and 

readily  ascertainable,  and  said  breaches  only  con- 
sisted in  failure  to  perform  at  most  two  of  the 

many  covenants  to  be  performed  by  the  plaintiff. 

2.  That  the  Court  erred  in  not  finding  and  ren- 
dering judgment  for  the  plaintiff  for  the  amount 

claimed  by  him,  the  undisputed  evidence  showing 

that  there  was  no  damage  to  the  defendant  by  the 

failure   of  the   j)laintiff  to   take   and  pay   for  the 
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material  remaining  on  August  1,  1921,  as  required 

by  the  contracts;  for  the  overwhelming  and  practi- 
cally undisputed  evidence  [107]  showed  that  at 

that  time  and  place,  as  well  as  when  the  notice  of 

cancellation  was  given  by  the  defendant  on  Sep- 
tember 29th,  1921,  there  was  a  market  for  the  said 

material  and  that  the  market  value  of  the  same 

was  equal  to  if  it  did  not  exceed  the  contract  price 
of  the  same. 

3.  The  Court  erred  in  not  finding  for  the  plain- 
tiff and  rendering  judgment  in  his  favor  for  the 

amount  claimed,  upon  the  ground  that  if  there  was 

any  breach  by  him  of  the  contracts  it  was  only 

in  the  failure  to  pay  the  $5,000  payable  on  July 

1st  and  July  15th,  1921,  respectively,  and  in  fail- 
ing to  take  and  pay  for,  on  August  1st,  1921,  the 

balance  of  the  material  remaining  at  that  time,  and 

that  the  undisputed  evidence  shows  that  after  those 

dates,  as  well  as  after  September  29th,  1921,  when 

the  defendant  gave  notice  of  its  cancellation  of  the 

contracts  and  of  its  forfeiture  of  the  guaranty 

fund,  the  defendant  continued  to  make  deliveries 

of  material  to  the  plaintiff  under  the  contracts, 

and  to  accept  payment  therefor  up  to  October  30th, 

1921,  and  never  gave  any  new  notice  of  forfeiture 

or  further  opportunity  to  the  plaintiff  to  pay  up 

and  continue  under  the  contracts ;  and  that  th(n*eby 

the  defendant  waived  the  prior  breaches  of  the 

contracts  by  plaintiff*. 
4.  The  Court  erred  in  i)ermitting  the  defend- 

ant's witnesses,  against  plaintiff's  objections  to 

testify  to  the  market  value  of  the  remaining  ma- 
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terial  at  times  for  two  years  after  the  breaches  of 

the  contract  by  plaintiff,  the  law  limiting  such 

testimony  to  the  market  value  at  the  time  of  the 
breach. 

The   Court   overruled   and   denied   the   said   mo- 

tion.    [108] 

PLAINTIFF'S  EXHIBIT  No.   I. 

File  No.  259,333.  Contract  No.  S.  P.  C.-333. 

3/24/19. 

UNITED     STATES     SPEUCE    PEODUCTION 

CORPORATION. 

THIS  AGREEMENT,  made  at  Portland,  Ore- 
gon, this  5th  day  of  April,  1919,  between  the  United 

States  Spruce  Production  Corporation,  a  corpo- 

ration of  the  State  of  Washing-ton,  formed  by  the 
direction  of  the  Director  of  Aircraft  Production 

pursuant  to  an  Act  of  Congress  entitled  "An  Act 
making  appropriation  for  the  support  of  the  Army, 

etc.,"  approved  July  9,  1918,  hereinafter  called 
the  CORPORATION,  and  A.  C.  CALLAN  of 

Portland,  Oregon,  hereinafter  called  the  PUR- 
CHASER, WITNESSETH: 

WHEREAS,  the  Corporation  is  the  owner  of 

a  large  quantity  of  steel  rail  both  new  and  relay- 
ing rail  aggregating  approximately  13,000  gross 

tons,  together  with  rail  accessories  comprising 

spikes,  bolts,  angle  bars,  frogs,  switch  points, 

switch  stands  and  ground  throws,  guard  rails,  rail 

braces,  slide  plates,  straps  and  other  switch  fittings 

and  switch  parts,  together  with  certain  track  tools 
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as  set  forth  in  Exhibit  "A"  attached  hereto  and 

made  a  part  hereof,  a  part  of  which  rail  and  ac- 

cessories are  located  at  the  storage  yards  of  said 

'A.  C.  Callan  in  Portland,  Oregon,  and  other  por- 
tions thereof  are  in  storage  at  Earlington  and 

Whiskey  Creek,  Vancouver  and  Seattle,  all  in  the 

State  of  Washington,  and; 

WHEREAS,  the  purchaser  is  desirous  of  buy- 

ing the  said  steel  rail  and  accessories  and  the  Cor- 

poration has  agreed  to  sell  the  same  upon  the 

terms  and  conditions  following: 

NOW,  THEREFORE,  it  is  agreed  by  and  be- 
tween the  parties  as  follows: 

1.  The  Corporation  agrees  to  sell  and  deliver 

to  the  Purchaser  upon  full  compliance  of  all  the 

terms  and  conditions  of  this  agreement  and  the 

Purchaser  agrees  to  buy  all  the  rails  both  new 

and  relaying,  together  with  accessories  belonging 

to  the  Corporation  and  now  in  storage  as  above 

set  forth,  excepting  only  that  certain  80-pound 
rail  and  angle  bars,  spikes,  bolts  and  splices  now 

stored  at  Earlington,  Washingfon,  approximating 

8o0  gross  tons  heretofore  sold  to  the  Port  of  Seat- 
tle and  all  6iy2-ipound  Russian  rail  and  accessories 

approximating  2,800  gross  tons  heretofore  sold  to 

Franklin  Helm,  and  excepting  also  such  rail 

[109]  accessories  and  tools  which  the  Corpora- 
tion may  require  for  its  own  use  in  connetion  with 

its  operations  at  the  Cut-Up  Plant  storage  yards 
at  Vancouver,  Washington. 

2.  The  Purchaser  agrees  to  pay  for  said  ma- 
terial as  follows: 
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For  all  rails,  both  new  and  relaying  $60.00  per 

gross  ton,  and; 
For  all  rails  accessories,  including  track  tools, 

three  cents  per  pound  or  $67.20  per  gross  ton ; 

The  above  prices  being  f.  o.  b.  cars  Portland, 

Oregon,  Earlingi:on,  Vancouver,  Whiskey  Creek 

and  Seattle,  all  in  the  State  of  Washington,  where 

said  rail  stock  may  be  stored  or  located. 

3.  Pajonents  for  said  material  shall  be  made  in 

cash  as  delivery  thereof  is  made  from  time  to  time 

on  cars  for  shipment  upon  presentation  of  invoices, 

together  with  proper  certificates  of  weights,  the 

weights  to  be  certified  to  by  the  West  Bureau  As- 
sociation, with  usual  tariff  allowance  for  stakes, 

which  weights  it  is  agreed  shall  govern. 

4.  The  Purchaser  agrees  to  take  deliverj^  and 

pay  for  said  material  from  time  to  time  and  guar- 
antees he  mil  have  taken  delivery  and  paid  for 

at  least  one-third  of  said  material  on  or  before 

July  first,  1919,  and  at  least  two-thirds  of  said 
material  on  or  before  October  first,  1919,  and  the 

balance  or  remaining  portion  of  said  material  on 

or  before  December  30,  1919. 

5.  The  Purchaser  shall  pay  all  storage  charges 

for  the  storage  of  said  material  w^hich  may  be 
located  at  points  other  than  Vancouver  Barracks, 

Washington,  which  may  accrue  from  and  after 

April  1,  1919,  except  on  rails  and  material  stored 

at   Earlington,   Washington. 

6.  The  title  to  said  material  is  retained  by  and 

will  remain  in  the  Corporation  and  said  material 

shall  remain  where  it  is  now  located  and  posses- 
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sion  thereof  remain  vested  in  the  Corporation  until 
deliveries  of  said  material  are  made  from  time  to 

time  on  shipments  out  of  said  stock  upon  pay- 
ments made  on  invoices  as  above  set  forth  or  until 

final  payments  for  all  of  said  material  shall  have 

been  made,  it  being  agreed  that  the  Purchaser  may 

make  shipments  therefrom  out  of  stock  from  time 

to  time  upon  making  payments  therefor  as  in 

Paragraph  3  above,  provided  that  permission  shall 

first  be  obtained  from  the  Property  Officer  of  the 

[110]  United  States  Spruce  Production  Corpo- 
ration, but  that  final  payment  for  all  the  material 

covered  hereby  shall  be  made  irrespective  of  ship- 
ments on  or  before  December  30,  1919.  It  l^eing 

understood  that  Purchaser  will  at  his  own  expense 

and  labor,  load  all  materials  remaining  undelivered 

December  1st,  1919. 

7.  The  Purchaser  has  deposited  with  the  Cor- 
poration the  sum  of  Five  Thousand  ($5,000.00) 

Dollars  receipt  whereof  is  hereby  acknowledged. 

The  Purchaser  further  agrees  to  deposit  the  fol- 
lowing sums  with  the  Corporation  at  the  time  of 

any  deliveries  of  material  under  this  agreement, 

$5.00'  for  each  and  every  ton  of  relay  rails  de- 
livered to  Purchaser,  and  $7.50  for  each  and  every 

ton  of  new  rails  and  accessories  delivered  to  Pur- 

chaser, provided  that  such  deposits  shall  not  ag- 

gregate more  than  the  sum  of  Forty-five  Thou- 

sand ($45,000.00)  Dollars.  It  being  understood 
that  the  said  sum  of  Five  Thousand  ($5,000.00) 

Dollars,  together  with  the  amount  paid  to  the  Cor- 

poration by  virtue  of  said  $5.00  and  $7.50,  as  above 
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set  forth,  per  ton  deposits  shall  go  into  a  guaranty 

fund  which  guaranty  fund  will  be  retained  by 

the  Corporation  as  security  for  the  full  and  faith- 
ful performance  of  all  the  terms  and  conditions  of 

this  agreement.  It  being  understood  that  should 

the  Purchaser  fail  to  take  delivery  of  and  pay  for 
said  material  within  the  time  limits  as  set  forth 

in  Paragraph  4,  hereof,  or  fail  to  perform  any  of 

the  provisions  or  terms  of  this  contract,  said  fund 

will  be  retained  by  the  Corporation  as  damages 

for  any  breach  of  this  contract,  and  all  right, 
title  or  interest  of  Purchaser  in  and  to  said  fund 

will  be  thereby  forfeited  and  said  contract  shall 

be  deemed  cancelled  and  terminated,  and  all  rights 
of  Purchaser  therein  shall  be  determined  as  of  the 

date  of  such  cancellation.  It  being  understood  that 
said  fund  will  be  returned  in  toto  to  Purchaser 

within  thirty  (30)  days  of  the  termination  of  this 

contract  provided  purchaser  is  not  in  default  as 

aforesaid,  or  said  sum  has  not  been  forfeited  under 
the  terms  of  this  contract. 

8.  Neither  this  contract  nor  any  interest  therein 

shall  be  transferred  or  assigned  by  the  Purchaser 

to  any  person,  firm  or  company  without  the  written 
contract  either  with  the  transferror  or  transferee, 

transfer  or  sale  without  its  written  consent,  the 

Corporation  may  refuse  to  carry  out  [111]  this 
contract  either  with  the  transferror  or  transferee, 

but  all  rights  of  action  for  any  breach  of  this  con- 

tract by  the  Purchaser  are  resei's^ed  to  the  Cor- 
poration. 
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IN  WITNESS  WHEREOF,  the  parties  hereto 

have    hereunto    signed   their    names   the    day    and 

year  first  above  written. 
Witnesses : 

(Sgd.)     R.  G.  LANGRELL, 

(Sgd.)     E.  F.  LENIHAN,  as  to 

UNITED    STATES    SPRUCE    PRODUC- 
TION CORPORATION. 

By  (Sgd.)     A.  P.  STEARNS, 

Vice-president. 

By  (Sgd.)   JOHN  P.  MURPHY, 
Secretary. 

(Sgd.)     ROSE  SHOPP, 

(Sgd.)     E.  F.  LENIHAN,  as  to 

(Sgd.)     A.  C.  CALLAN, 
A.  C.  CALLAN. 

Approved  as  to  form  4/4,  1919. 

(Sgd.)     J.  P.  MURPHY, 
General  Counsel. 

Approved  4/5,  1919. 

(Sgd.)     E.  F.  LENIHAN, 

Manager,  Sales  Board. 

Approved   ,  1919. 
(Sgd.)     C.    C.    CAMPBELL, 

Comptroller.     [112] 
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EXHIBIT  ^'A." The  entire  stock  of: 

Track  mauls 

RIailroad  clawbars 

Lining  bars 

Track  sledges 

Track  chisels 

Rail  tongs 

Tamping  bars 
Rail  forks 

Separators  (cast  and  malleable)  for  rail  only  and 

not  including  bridge  separators 
Frogs 

Switch  points 
Rail  chairs 

Bridal  rods 

Switch  stands 

Ground  throws 

Turnouts 

Rail  braces 

Base  plates  for  rail  joints 

Tie  plates 

Frog  Fillers 
Lock  nuts 

Angle  bars  for  rail 
Fish  bars  for  rail 

Splice  bars  for  rail 
Track  bolts 

Track  spikes 
Guard  rails 

Track  wrenches 

Track  punches     [113] 
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PLAINTIFF'S  EXHIBIT  No.  II. 

Contract  No.  SPC-333  Sup.  10/22/19. 
File  No.  259. 

UNITED     STATES     SPRUCE    PRODUCTION 
CORPORATION. 

AGREEMENT. 

THIS  AGREEMENT,  made  at  Portland,  Ore- 

gon, this  8th  day  of  November,  1919,  between  the 
UNITED  STATES  SPRUCE  PRODUCTION 

CORPORATION,  a  corporation  of  the  State  of 

Washington,  formed  by  direction  of  the  Director 

of  Aircraft  Production  pursuant  to  an  Act  of  Con- 

gress entitled  "An  act  making  appropriation  for 

the  Support  of  the  Army,  etc.,"  approved  July  9, 

1918,  hereinafter  referred  to  as  the  "Corporation" 
and  A.  C.  CALL  AN,  of  Portland,  Oregon,  herein- 

after referred  to  as  the  "Purchaser,"  WIT- 
NESSETH: 

WHEREAS,  the  parties  to  this  agreement  here- 
tofore and  on  the  5th  day  of  April,  1919,  entered 

into  Contract  No.  SPC-333,  the  same  being  a  Condi- 
tional Sales  Contract,  covering  the  sale  from  the 

Corporation  to  the  Purchaser  of  a  certain  quantity 

of  steel  rails,  together  with  rail  accessories;   and 

WHEREAS,  conditions  have  arisen  since  the 

execution  of  Contract  No.  SPC-333  which  make 

it  to  the  best  interests  of  both  parties  to  amend 

certain  clauses  therein ;  and 

WHEREAS,  the  said  Purchaser  has  asked  for 
an  extension  of  the  time  stated  in  said  Contract 
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No.  SPC-333,  in  which  he  was  to  take  delivery  and 
pay  for  said  material  described  in  said  contract,  and 

WHEEEAS,  the  Corporation  has  agreed  that 

said  Purchaser  may  have  time  in  which  he  guaran- 

tees to  take  delivery  and  pay  for  said  material  de- 
scribed in  said  Contract  No.  SPC-333  extended  as 

hereinafter  set  forth  in  consideration  of  said  Pur- 

chaser increasing  the  deposit  which  he  has  placed 

with  the  Corporation  guaranteeing  the  fulfillment 

of  said  Contract,  from  Five  Thousand  ($5,000.00) 

Dollars  to  Ten  Thousand  ($10,000.00)  Dollars, 

NOW  THEREFORE,  IN  CONSIDERATION 

OF  THE  PREMISES,  it  is  mutually  agreed  by 

and  between  the  parties  hereto  as  follows:     [114] 

1.  The  Corporation  agrees  that  Paragraph  four 

(4)  of  said  Contract  No.  SPC-333,  heretofore  de- 
scribed shall  be  amended  to  read  as  follows: 

"4.  The  Purchaser  agrees  to  take  delivery 
and  pay  for  said  material  from  time  to  time 

and  guarantees  he  will  have  taken  delivery  and 

paid  for  at  least  one-third  of  said  material  on 

or  before  April  1st;  1920;  and  at  least  two- 
thirds  of  said  material  or  or  before  July  1st, 

1920,  and  the  balance  or  remaining  portion  of 

said  material  on  or  before  October  1st,  1920." 
2.  The  Purchaser  agrees  to  deposit  with  the  Cor- 

poration upon  the  execution  of  this  agreement  an 

additional  Five  Thousand  ($5,000.00)  Dollars,  which 

shall  be  retained  by  the  Corporation  and  placed  in 

the  guaranty  fund  created  under  and  fully  set  forth 

and  described  in  Paragraph  c&  of  Contract  No. 

SPC-333,  which  guaranty  fund  as  stated  therein, 
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will  be  retained  by  the  Corporation  as  security  for 

the  full  and  faithful  performance  of  all  the  terms 

and  conditions  of  said  Contract  No.  SPC-333,  in- 

cluding the  said  amendment  to  Paragraph  four  (4) 
above  set  forth. 

3.  It  is  understood  that,  save  and  except  the 

amendments,  changes  and  modifications  to  said  con- 

tract No.  SPC-333,  as  hereinbefore  stated,  it  is 
understood  that  said  contract  No.  SPC-333  shall 

in  all  its  covenants,  agreements  and  conditions  re- 

main in  full  force  and  effect,  and  that  this  agree- 
ment is  merely  amendatory  and  supplemental  to 

said  contract  No.  SPC-333  and  not  otherwise. 

IN  WITNESS  WHEElEOF,  the  parties  hereto 

have  caused  these  presents  to  be  duly  executed  in 

triplicate  the  day  and  year  first  above  written. 
Witnesses : 

(Sgd.)  CHARLES  M.  ENGEL, 
(Sgd.)  EOSE  SHOPP. 

UNITED  STATES  SPRUCE  PRODUC- 
TION CORPORATION. 

By  (Sgd.)  A.  P.  STEARNS, 
President. 

By  (Sgd.)  JOHN  P.  MURPHY, 
Secretary. 

(Sgd.)  C.  C.  CAMPBELL, 

(Sgd.)  R.  G.  GUERIN. 

(Sgd.)  A.  C.  C ALLAN, 
A.  C.  CALLAN.     [115] 

Approved  as  to  form  Nov.  6,  1919. 

(Sgd.)  J.  P.  MURiPHY, 
General  Counsel. 
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Approved  Nov.  6,  1919. 

(Sgd.)  E.  P.  LENIHAN, 

Manager,  Sales  Dept. 

Approved  11/6,  1919. 

(Sgd.)  C.  C.  CAMPBELL, 

Comptroller-Treasurer. 
SPC-333  Sup.     [116] 

PLAINTIFF'S  EXHIBIT  No.  IIL 

Supplemental  Contract  SPC-482. 

UNITED  STATES  SPRUCE  PRODUCTION 
CORPORATION  SUPPLEMENTAL  CON- 
TRACT. 

THIS   SUPPLEMENTAL   AGREEMENT, 
Made  and  entered  into  at  Portland.  Oregon,  this 

3d  day  of  February,  1921,  by  and  between  UNITED 

STATES  SPRUCE  PRODUCTION  CORPORA- 

TION, a  Washington  corporation,  which  corpora- 
tion was  formed  by  direction  of  the  Director  of 

Aircraft  Production  of  the  United  States  pursuant 

to  the  provisions  of  Chapter  16  of  an  Act  of  Con- 

gress entitled  "An  Act  Making  Appropriations  for 

the  Support  of  the  Army,  etc.,"  approved  July  9, 

1918,  hereinafter  referred  to  as  the  "Corporation" 
and  A.  C.  CALLAN,  of  Portland,  Oregon,  herein- 

after referred  to  as  the  "Purchaser,"  WIT- 
NESSETH: 

WHEREAS,  the  parties  heretofore,  to  wit,  on  the 

5th  day  of  April,  1919,  entered  into  a  certain  con- 
tract in  writing  for  the  purchase  and  sale  of  a  certain 

quantity  of  steel  rail,  both  new  rail  and  relaying 

rail,  aggregating  approximately  thirteen  thousand 
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(13,000)  gross  tons,  together  with  certain  rail  ac- 

cessories, said  contract  being  numbered  SPC-333, 
and  providing  by  its  terms  that  the  Purchaser 

should  take  delivery  and  pay  for  at  least  one-third 

of  said  material  by  July  1st,  1919,  and  for  the  bal- 
ance or  remaining  portion  of  said  material  on  or 

before  December  30th,  1919,  and 

WHEREAS,  on  the  8th  day  of  November,  1919, 

the  Purchaser  had  failed  to  comply  with  the  terms 

of  said  Contract  SPC-333  in  that  he  had  not  taken 

and  paid  for  the  amount  of  rail  and  accessories  as 

in  said  Contract  SPC-333  provided,  and  it  was 
deemed  to  the  best  interests  of  the  parties  that  an 

extension  be  granted  to  purchaser,  and  pursuant 

to  this  arrangement  Supplemental  Contract  'SPC- 

333  was  entered  into  on  the  said  8th  day  of  No- 

vember, 1919,  between  the  parties,  which  said  Sup- 

plemental Contract  SPC-333  provided  among  other 
things  that  Purchaser  should  take  delivery  and  pay 

for  at  least  one-third  of  said  material  on  or  before 

April  1st,  1920,  and  [117]  for  at  least  two-thirds 
of  said  material  on  or  before  July  1st,  1920,  and 

for  the  balance  or  remaining  portion  of  said  ma- 
terial on  or  before  October  1st,  1920,  and 

WHEREAS,  Purchaser  has  not  carried  out  the 

terms  of  said  Supplemental  Contract  SPC-333  in 
that  there  still  remains  a  large  amount  of  rail,  both 

new  rail  and  relaying  rail,  aggregating  approxi- 
mately five  thousand,  five  hundred  eighty  (5,580) 

gross  tons,  together  wdth  rail  accessories,  compris- 

ing spikes,  bolts,  angle-bars,  frogs,  switch  jDoints, 
switch    stands,    ground    throws,    guard    rails,    rail 
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braces,  slide  plates,  straps  and  other  switch  fit- 

tings and  switch  part,  and  also  certain  track  tools 

as  set  forth  in  Exhibit  "A"  attached  hereto  and 
made  a  part  hereof,  which  rails  and  rail  accessories 

are  variously  located  at  the  storage  yards  of  A.  C. 

Callan  in  Portland,  Oregon,  now  held  under  lease 

by  Corporation,  and  at  Earlington,  Washington, 

Vancouver,  Washington,  and  Seattle,  Washington, 

undelivered  and  unpaid  for  by  Purchaser,  and 

WHEREAS,  by  the  terms  of  said  Contract  SPC- 
333,  Purchaser  deposited  with  Corporation  the  sum 

of  five  thousand  dollars  ($5,000.00),  and  agreed  to 

deposit  thereafter  the  sum  of  five  dollars  ($5.00) 

for  each  and  everj^  ton  of  relay  rail  delivered  to 
Purchaser,  and  the  sum  of  seven  dollars  and  fifty 

cents  ($7.50)  for  each  and  every  ton  of  new  rail 

and  accessories  delivered  to  Purchaser,  until  an 

aggregate  deposit  of  forty-five  thousand  dollars 

($45,000.00)  was  made,  which  sum  was  to  consti- 
tute a  guaranty  fund,  to  be  retained  by  Corporation 

as  security  for  the  full  and  faithful  jDcrformance 
of  all  the  terms  and  conditions  of  said  Contract 

SPC-333,  and  provided  further,  that  in  the  event 
Purchaser  should  fail  to  take  delivery  of  and  pay 

for  said  material  within  the  time  limits  as  speci- 

fied in  Contract  SPC-333,  or  fail  to  perform  any 
of  the  terms  or  provisions  of  said  contract,  the 

fmid  should  be  retained  by  Corporation  as  dam- 

ages for  breach  of  contract,  and  the  rights  of  Pur- 

chaser in  and  to  such  funds  should  be  thereby  for- 
feited and  said  contract  deemed  to  be  cancelled 

and  terminated,  and  all  rights  of  Purchaser  therein 
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should  be  determined  as  of  the  date  of  such  cancel- 

lation, and 

WHEREA'S,  Supplemental  Contract  SPC-333 
provided  further  for  an  additional  deposit  of  five 

thousand  dollars  ($5,000.00),  said  deposit,  [118] 

together  with  the  accruing  sum  per  ton,  constitut- 
ing the  guaranty  fund  as  hereinbefore  described,  to 

be  retained  by  Corporation,  as  security  for  the  full 

and  faithful  performance  of  the  terms  of  said  Con- 

tract SPC-333,  and  further  provided  that  except 

and  save  the  amendments,  changes  and  modifica- 

tions in  said  Supplemental  Contract  SPC-333  con- 

tained, viz.,  the  extension  of  time  hereinbefore  men- 

tioned, the  said  Contract  SPC-333  should,  with  all 
of  its  covenants,  conditions  and  agreements,  remain 

in  full  force  and  effect,  and 

WHEREAS,  as  above  set  forth,  Purchaser  has 
not  carried  out  the  terms  of  the  said  Contract 

SPC-333  and  Supplemental  Contract  SPC-333, 
and  the  right  has  accrued  to  Corporation  to  deal 

with  said  fund  according  to  the  terms  of  Contract 

SPC-333  and  of  Supplemental  Contract  SPC^33, 
and 

WHEREAS,  Purchaser  has  represented  to  Cor- 
poration that  it  has  received  large  orders  for  rail 

and  accessories,  which  have  been  undelivered  by 

Purchaser  to  such  x^rospective  buyers,  and 

WHEREAS,  Purchaser  has  requested  an  addi- 
tional extension  from  Corporation  and  further 

time  within  which  to  take  delivery  and  pay  for  the 

said  material  and  remaining  material  now  unpaid 

for  and  delivered  and  Corporation  has  agreed  that 
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Purchaser  may  have  additional  time  as  herein  spe- 
cified within  which  to  take  delivery  and  pay  for 

such  material, 

NOW,  THEREFORE,  in  consideration  of  the 

premises  and  of  the  mutual  covenants  and  agree- 

ments of  the  parties  hereto,  it  is  agreed  by  and  be- 
tween the  parties  as  follows,  to  wit: 

1.  Corporation  agrees  to  sell  and  deliver  to  Pur- 
chaser upon  his  full  compliance  with  all  the  terms 

and  conditions  of  this  memorandum  of  agreement, 

and  Purchaser  agrees  to  buy  all  of  the  said  rails, 

both  new  and  relaying,  together  with  the  said  ac- 

cessories described  in  Exhibit  '*A"  belonging  to 
Corporation  and  now  in  storage  at  the  places  above 

mentioned,  excepting  only  such  rail,  new  or  relay- 

ing, together  with  accessories  and  tools,  which  Cor- 

poration may  require  for  its  own  uses,  and  except- 

ing also  that  certain  67.5-pound  Russian  rail  and 

accessories  therefor  now  stored  at  the  yard  at  Earl- 
ington,  Washington. 

2.  Purchaser  agrees  to  pay  to  Corporation  for 

all  said  material  according  to  the  following  sched- 
ule, to  wit:  For  all  rail,  either  new  or  relaying,  the 

sum  of  sixty  dollars  ($60.00)  per  gross  ton,  and  for 

all  [119]  rail  accessories,  including  track  tools, 

the  sum  of  three  cents  ($.03)  per  pound  or  sixty- 
seven  dollars  and  twenty  cents  ($67.20)  per  gross 

ton.  The  foregoing  prices  shall  be  paid  by  Pur- 

chaser f.  0.  b.  cars  at  Portland,  Oregon,  Earling- 
ton,  Washington,  Vancouver,  Washington,  and 

Seattle,  Washington,  as  the  case  may  be,  wherever 

said  rail  stock  may    be    located    or    stored.     Pur- 
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chaser  shall  pay  Corporation  for  such  material  ac- 

cording to  the  prices  set  out  in  the  foregoing  sched- 
ule, as  soon  as  the  same  shall  be  loaded  upon  cars, 

and  invoices  presented  to  Purchaser,  and  before 

cars  leave  the  yard  where  such  loading  and  delivery 
shall  be  made. 

3.  Payments  shall  be  made  upon  estimated 

weights  based  upon  standard  manufacturer's  esti- 
mates for  the  class  of  material  loaded  and  deliv- 

ered. All  cars  shall  be  weighed  "light"  and  the 
actual  weight  of  stakes  shall  be  added  to  this 

weight.  At  the  end  of  each  thirty  (30)  days,  ad- 

justment shall  be  made  covering  the  preceding  pe- 
riod of  thirty  (30)  days,  between  Corporation  and 

Purchaser,  on  account  of  any  difference  between 

actual  weight  of  material  shipped  and  estimated 

weight  to  be  used  in  presenting  invoices  as  herein 

specified. 

4.  Purchaser  further  agrees  to  pay  and  save 

Corporation  harmless  on  account  of  any  demur- 

rage charges  accruing  from  failure  to  make  pay- 
ments before  cars  are  moved  as  herein  provided. 

5.  Title  to  all  said  material,  both  rail  and  rail 

accessories,  shall  be  retained  by  and  remain  in- 
vested in  Corporation,  and  all  said  material  shall 

remain  where  same  is  now  located  until  deliveries 

of  said  material  are  made  from  time  to  time  on 

shipments  out  of  said  stock  and  upon  payments 

made  on  invoices  as  in  this  memorandum  of  agree- 
ent  provided,  or  until  final  payment  for  all  said 

material  and  accessories  shall  have  been  made,  it 

being  agreed  that  Purchaser  may  make  shipments 
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of  such  material  out  of  stock  from  time  to  time 

upon  making  payment  therefor  as  in  this  agree- 
ment, stipulated,  provided,  that  authority  for  such 

shipments  shall  be  first  obtained  in  writing  from 

the  Property  Officer  of  Corporation,  but  in  any 

event  final  payment  for  all  material  herein  con- 
tracted to  be  sold  shall  be  made  irrespective  of 

shipments  on  or  before  the  first  day  of  June,  1921. 

6.  Purchaser  covenants  and  agrees  that  he  will 

have  paid  for  all  [120]  of  said  rail  and  accesso- 

ries on  or  before  the  first  day  of  June,  1921,  ac- 
cording to  the  foregoing  schedule  of  prices,  and  in 

the  mamier  hereinbefore  specified,  and  further, 

that  he  will,  by  the  said  first  day  of  June,  1921, 

have  removed  all  that  portion  of  the  said  rail  and 

material  which  is  now  located  at  Vancouver,  Wash- 
ington, and  at  Earlington,  Washington,  from  the 

yards  where  the  same  is  now  stored. 

7.  Purchaser,  as  above  recited,  has  deposited 

with  Corporation  the  sum  of  five  thousand  dollars 

($5,000.00)  pursuant  to  Contract  SPC-333,  and 
the  further  sum  of  five  thousand  dollars  ($5,000.00) 

pursuant  to  Supplemental  Contract  SPC-333, 
which  sum.s  are  represented  by  bonds  of  the  par 

value  of  ten  thousand  dollars  ($10,000.00),  and  in 

addition  thereto  has  accumulated  and  paid  into  the 

above-mentioned  guaranty  fund  the  sum  of  twenty- 

nine  thousand,  four  hundred  six  dollars  and  sev- 

enty-six cents  ($29,406.76'),  up  to  and  including  the 
10th  day  of  December,  1920.  These  bonds  in  the 

par  value  of  ten  thousand  ($10,000.00)  dollars  and 

the  said  sum  of  twenty-nine  thousand,  four  hun- 
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dred  six  dollars  and  seventy-six  cents  ($29,406.76) 
so  accumulated  shall  remain  in  possession  of  the 

Corporation  as  security  for  the  faithful  perform- 
ance of  this  contract,  and  shall  be  augmented  in 

the  manner  hereinbefore  described  as  deliveries  are 

accepted  and  payments  made,  viz..  Five  dollars 

($5.00)  shall  be  paid  into  such  fund  by  Purchaser 

for  each  and  every  ton  of  relay  rail  delivered  and 

seven  dollars  and  fifty  cents  ($7.50)  shall  be  paid 

in  by  Purchaser  for  each  and  every  ton  of  new  rail 

and  accessories  delivered,  and  the  provision  in  Con- 

tract SPC-333,  providing  for  a  maximum  amount 

of  forty-five  thousand  dollars  ($45,000.00)  for  such 
fund  is  hereby  expressly  revoked  and  cancelled. 

8.  On  the  15th  day  of  May,  1921,  a  joint  in- 

ventory and  appraisal  shall  be  taken  of  all  the  bal- 

ance of  said  rail  and  accessories  remaining  unde- 

livered to  Purchaser  at  the  various  yards  herein- 
before mentioned.  Such  inventory  shall  be  made 

by  a  representative  of  Purchaser,  a  representative 

of  Corporation,  and  a  third  party  who  shall  be 

chosen  by  the  said  two  representatives  and  shall  be 

satisfactory  to  both.  The  three  persons  desigTiated 

as  above  shall  determine  by  estimate  or  otherwise, 

and  in  the  manner  to  be  decided  upon  by  them,  the 

amount  of  rail,  both  new  and  relaying,  as  well  as 

the  amount  of  accessories  herein  contracted  [121] 

to  be  bought  and  sold  which  has  not  been  delivered 

to  Purchaser  and  paid  for,  and  they  shall  further 

certify  to  both  Purchaser  and  Corporation  in  writ- 
ing the  result  of  such  inventory.  In  case  a  dispute 

shall  arise  as  to  the  amount  of  material  remaining, 
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a  decision  of  the  majority  of  the  appraisers  shall 

govern  and  be  binding  upon  both  parties. 

9.  Upon  the  tirst  day  of  June,  1921,  Purchaser 

shall  pay  Corporation  for  all  the  remaining  rail 

and  accessories  undelivered  and  unpaid  for,  wher- 
ever located,  in  this  contract  agreed  to  be  bought 

and  sold,  at  the  rates  and  prices  herein  specified 

and  according  to  the  inventory  and  appraisal  above 

provided  to  be  made.  The  sums  paid  into  the  said 

guaranty  fund  in  cash  shall  be  applied  by  Corpora- 
tion upon  the  amount  due  from  Purchaser  on  the 

first  day  of  June,  1921,  but  only  in  the  event  that 

Purchaser  shall  pay  the  rest  and  remainder  of  the 

total  sum  as  soon  as  due,  viz.,  upon  the  first  day 

of  June,  1921.  Should  Purchaser  fail  to  so  pay 
the  difference  between  the  amount  due  and  the  sum 

accumulated  in  the  guaranty  fund  on  the  said  first 

day  of  June,  1921,  then  Corporation  may  forfeit 

said  guaranty  fund,  and  in  no  event  shall  Pur- 
chaser be  entitled  to  credit  for  said  guaranty  fund 

as  a  payment  for  a  portion  of  said  material. 

10.  Corporation  agrees  to  load  on  cars  at  its 

own  cost  all  material  which  has  been  sold  by  Pur- 

chaser for  which  an  order  of  shipment  in  writing 

has  been  lodged  with  Corporation  prior  to  May 

20,  1921,  provided,  that  Corporation  may  load  and 

deliver  said  material  as  rapidly  as  cars  can  be  pro- 
cured and  loaded  out,  and  provided  further,  that 

in  any  event  all  obligation  of  Corporation  to  load 
and  deliver  material  f .  o.  b.  cars  shall  cease  and  be 

determined  on  the  first  day  of  August,  1921.  But 
nothing  in  this  paragraph  contained  shall  be  deemed 
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to  relieve  Purchaser  from  his  obligation  to  pay  for 

all  material  by  the  first  day  of  June,  1921. 
11.  In  the  event  that  Purchaser  shall  fail  or 

refuse  to  pay  for  all  said  material  on  or  before  the 

said  first  day  of  June,  1921,  or  shall  fail  or  refuse 

to  remove  such  portions  of  said  material  from  the 

yards  at  Vancouver,  Washington,  and  Earlington, 

Washing-ton,  as  are  provided  in  paragraph  4,  or 
in  the  event  Purchaser  shall  fail  or  refuse  to 

[122]  fully  and  faithfully  perform  each  and  every 

covenant  and  condition  in  this  agreement  provided 

to  be  kept  by  Purchaser,  then  all  rights  of  Pur- 
chaser under  Contract  SPC-333  and  as  extended  in 

Supplemental  Contract  SPC-333,  and  all  rights 
which  might  or  could  accrue  to  Purchaser  under 

this  memorandum  of  agreement  shall,  without  no- 
tice, cease  to  be  determined  and  held  for  naught, 

and  Purchaser  shall  be  deemed  to  have  forfeited 

all  right,  title  and  interest  in  or  to  the  said  guar- 
anty fund  above  mentioned,  or  any  part  thereof, 

and  the  same,  including  all  bonds  and  all  moneys, 

shall  become  the  property  of  Corporation  and  shall 

be  retained  by  Corporation  as  liquidated  damages 

for  the  breach  of  this  contract,  and  Corporation 

shall,  without  notice,  from  and  after  the  date  of 

the  breach  of  any  covenant  in  this  memorandum  of 

agreement  contained  by  him  to  be  kept,  be  released 

from  any  and  all  obligation,  either  in  law  or  equity, 
to  make  deliveries  of  said  rail  or  rail  accessories 

hereunder,  and  may  treat  the  said  material  in  all 

respects  as  if  Contract  8PC-333,  Supplemental 
Contract     SPC-333     and     this     memorandum     of 
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agreement  had  never  been  in  effect,  and  Corpora- 
tion may  proceed  immediately  to  sell  all  of  such 

rail  and  accessories  in  the  open  market.  If,  how- 
ever, Purchaser  shall  well  and  faithfully  perform 

each  and  every  covenant  and  condition  herein  con- 
tained by  him  to  be  kept,  including  payments  into 

said  guaranty  fund,  and  shall  have  removed  the 

portions  of  said  material  from  the  yards  at  Van- 
couver, Washington,  and  Earlington,  Washington, 

as  herein  provided,  and  shall  have  paid  for  all  of 

said  material  according  to  the  above  set  out  sched- 
ule, and  in  the  manner  provided,  on  or  before  the 

first  day  of  June,  1921,  then  Corporation  agrees 

upon  full  performance  by  Purchaser  to  return  to 

Purchaser  the  bonds  of  the  par  value  of  ten  thou- 
sand dollars  ($10,000.00)  heretofore  deposited  with 

Corporation  by  Purchaser. 

12.  It  is  agreed  by  and  between  the  parties 

hereto  that  any  and  all  provisions  in  said  Contract 

SPC-333  and  Supplemental  Contract  SPC-333, 

contained,  which  might  or  could  in  anywise  con- 
flict with  any  of  the  provisions  or  terms  of  this 

memorandum  of  agreement  are  hereby  cancelled, 

waived,  abrogated,  superseded  and  held  for  naught. 

13.  Neither  this  contract  nor  any  interest 

therein  shall  be  transferred  [123]  or  assigned  by 

the  Purchaser  to  any  person,  firm  or  corporation 

without  the  written  consent  of  the  Corporation,  and 

in  case  of  said  transfer  or  sale  without  written  con- 

sent, the  Corporation  may  refuse  to  carry  out  this 

contract,  either  with  the  Purchaser  or  his  assigns. 
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and  all  rights  of  action  for  any  breach  of  this  con- 
tract by  Purchaser  are  reserved  to  Corporation. 

14.  Purchaser  agrees  that  there  is  no  written 

agreement  or  verbal  understanding  of  any  kind  or 

nature  with  Corporation  or  any  of  its  representa- 
tives, whereby  this  agreement  or  any  part  hereof 

is  altered,  modified  or  varied  in  any  manner  what- 
soever from  the  conditions  above  set  out,  nor  any 

of  its  conditions  waived. 

15.  Time  is  hereby  declared  to  be  the  essence 

of  this  agreement. 

IN  WITNESS  WHEREOF,  the  parties  hereto 

have  hereunto  set  their  hands  and  seals  the  day 

and  year  first  above  written. 

UNITED    STATES    SPRUCE    PRODUC- 

TION CORPORATION, 

By  CHAS.  VAN  WAY,     (Signed) 
President. 

Attest:     MAX  CHURCH,     (Signed) 
Secretary. 

A.  C.  CALL  AN.     (Seal) 

Witnesses — As  to  A.  C.  Callan: 

R.  B.  RAUCH.     (Signed.) 

H.  P.  LEE.     (Signed.)     [124] 

PLAINTIFF'S   EXHIBIT  No.  IV. 

Contract  SPC-496. 

UNITED     STATES     SPRUCE    PRODUCTION 

CORPORATION    CONTRACT. 

THIS  AGrREEMENT,  Made  and  entered  into 

at  Portland,   Oregon,  this  2d   day  of  June,   1921, 
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by  and  between  UNITED  STATES  SPRUCE 

PRODUCTION  CORPORATION,  a  Washington 

corporation,  which  corporation  was  formed  by  di- 
rection of  the  Director  of  Aircraft  Production  of 

the  United  States  pursuant  to  the  provisions  of 

Chapter  16  of  an  Act  of  Congress  entitled  "An 
Act  Making  Appropriation  for  the  Support  of 

the  Army,  etc.,"  approved  July  9,  1918,  herein- 

after referred  to  as  the  "Corporation,"  and  A.  C. 
CALLAN,  of  Portland,  Oregon,  hereinafter  re- 

ferred to  as  the  "Purchaser,"  WITNESSETH: 
WHEREAS,  the  parties  heretofore,  to  wit,  on 

the  5th  day  of  April,  1919,  entered  into  that  cer- 
tain contract  in  writing,  numbered  and  named 

Contract  SPC-333,  by  the  terms  of  which  contract 
Corporation  agreed  to  sell  and  Purchaser  agreed 

to  buy  approximately  13,000  gross  tons  of  new 

and  relaying  rails,  together  with  certain  rail  ac- 
cessories, and  to  take  delivery  of  and  pay  for 

one-third  of  said  material  by  July  1,  1919,  for 

two-thirds  of  said  material  by  October  1,  1919, 

and  for  the  balance  and  total  or  remaining  por- 
tion of  said  material  by  December  30,  1919,  and 

WHEREAS,  on  the  8th  day  of  November,  1919, 

Purchaser  having  failed  to  comply  with  the  terms 

of  said  contract,  sought  an  extension  of  the  same; 

accordingly  on  the  8th  day  of  November,  1919,  the 

parties  hereto  entered  into  Supplemental  Contract 

SPC-333,  providing  that  purchaser  should  take 

delivery  and  pay  for  at  least  one-third  of  said 

material  by  April   1,   1920,  and  for  two-thirds  of 



United  States  Spruce  Production  Corp.     147 

said  material  by  July  1,  1920,  and  for  the  balance 

of  said  material  by  October  1,  1920,  and 

WHEREAS,  on  the  3d  day  of  February,  1921, 
Purchaser  was  in  default  and  had  breached  the 

terms  of  said  Contract  SPC-333  and  Supplemental 

Contract  SPC-3-33,  and  had  failed,  refused  and 

^neglected  to  carry  out  the  terms  of  said  contract 
in  that  there  was  on  that  said  date  still  a  large 

quantity  of  both  new  and  relaying  rail  and  acces- 
sories unmoved  and  unpaid  for,  approximately 

'5,580  gross  tons  of  rail,  together  with  [125]  rail 
accessories,  and  on  the  said  day  of  February,  1921, 

Purchaser  sought  a  further  extension  of  the  said 

contract  SPC-333  and  Supplemental  Contract 

SPC-333,  and  on  that  date  the  parties  hereto  en- 
tered into  a  supplemental  agreement  known  as 

Supplemental  Contract  SPC-482,  which  provided 

among  other  things  that  the  time  of  payment  for 

all  said  rail  and  accessories  should  be  extended  to 

the  first  day  of  June,  1921,  and 

WHEREAS,  during  the  said  period  from  the 

3d  day  of  February,  1921,  up  to  and  including  the 

first  day  of  June,  1921,  Purchaser  again  failed, 

refused  and  neglected  to  carry  out  the  terms  of 

the  said  contract  and  supplemental  extensions 

thereof,  and  the  quantity  of  rail  which  was  moved 

by  Purchaser  and  paid  for  during  the  said  period 

was  negligible,  and  Purchaser  breached  said  con- 

tract SPC-333  and  supplements  thereto  and  for- 

feited his  right  to  deposits  paid  to  Corporation 

thereunder,  and  his  right  to  take  delivery  of  said 

rail  and  accessories,  but  now  seeks  a  new  contract 
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for  the  purchase  of  Corporation's  rail  and  acces- 
sories, and  Corporation  is  willing  to  enter  into  an 

agreement  to  sell  which  will  enable  it  to  dispose  of 

all  its  rail  forthwith,  as  the  demands  of  its  affairs 

require. 

NOW,  THEREFORE,  in  consideration  of  the 

premises  and  of  the  mutual  covenants  and  agree- 
ments herein  contained,  it  is  agreed  by  and  between 

the  parties  as  follows,  to  wit: 

1.  By  the  terms  of  the  said  Contract  SPC-333, 

Supplemental  Contract  SPC-333  and  Supple- 

mental Contract  SPC-482,  Pm-chaser  deposited 
and  acciunulated  with  Corporation  the  sum  of 

Thirty  One  Thousand  Five  Hundred  Twenty-Two 

Dollars  and  Twenty-two  cents  in  cash  and  bonds  of 
the  par  value  of  ten  thousand  dollars  ($10,000.00) 

but  by  reason  of  the  failure  and  neglect  of  Purchaser 

to  comply  with  the  terms  of  the  said  contract  and 

supplements,  and  by  reason  of  his  breach  of  the 

covenants  therein  contained,  all  right,  title  and 
interest  of  Purchaser  in  and  to  the  said  sum  of 

Thirty  One  Thousand  Five  Hundred  Twenty  Two 

Dollars  and  Twenty-two  cents  and  the  said  bonds 
in  the  sum  of  ten  thousand  dollars  ($10,000.00) 

lapsed  and  expired  on  the  1st  day  of  June,  1921, 

and  the  same  became  the  property  of  Corporation 

free  from  any  equities  or  charges  upon  the  same 

in  behalf  of  Purchaser.     [126] 

2.  As  ]3rovided  in  Supplemental  Contract  SPC- 
482  the  parties  hereto  made  a  joint  inventory, 

appraisal  and  survey  of  the  rail  and  accessories 

belonging  to  Corporation  and   stored  respectively 
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at  the  Callan  yards,  in  Portland,  Oreg^on,  at  Van- 

couver, Washington,  and  at  Earlington,  Washing- 
ton,  and   there   now   remains   at   the   said   storage 

yards  all  the  property  of  Corporation,     gross 

tons  of  new  rail,     gross  tons  of  relay  rail  and 

   gross  tons  of  rail  fittings,  accessories,  switch 
fittings  and  other  rail  and  track  material,  tools 

and  equipment. 

3.  Corporation  agrees  to  sell  and  deliver  to 

Purchaser  upon  his  full  compliance  with  all  terms 
and  conditions  of  this  memorandum  and  Purchaser 

agrees   to   buy   from   Corporation   all   of   the   said 

rails,  both  new  and  relaying,  aggregating   gross 

tons,  together  with  the  said  accessories,  aggregat- 

ing    gross  tons,  belonging  to  Corporation  and 
now  stored  at  the  places  last  above  mentioned. 

Purchaser  agrees  to  pay  to  Corporation  for  all 

of  said  material  according  to  the  following  schedule 

of  prices,  to  wit:  For  all  rail,  either  new  or  relay- 
ing, the  sum  of  $60.00  per  gross  ton,  and  for  all 

rail  and  accessories,  including  track  tools,  the  sum 

of  $67.20  per  gross  ton,  or  three  cents  (.03)  per 

XJOund.  All  cars  for  shipping  material  shall  be 

ordered  by  Corporation,  and  only  upon  receipt  of 

requisition  and  request  for  release  from  Pur- 
chaser. The  foregoing  prices  shall  be  paid  by 

Purchaser  at  the  time  of  delivery  of  requisition, 
and  no  cars  shall  be  ordered  and  no  rail  loaded 

until  receipt  of  the  purchase  price.  And  in  no 

event  shall  cars  leave  the  yard  when  such  loading 

and  delivery  shall  have  been  effected  until  pay- 
ment has  been  made. 
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4.  Payment  shall  be  made  upon  estimated 

weights  based  upon  standard  manufacturer's  esti- 
mates for  the  class  of  material  loaded  and  de- 

livered. All  cars  shall  be  weighed  light,  and  the 

actual  weight  of  stakes  shall  be  added  to  this 

weight.  As  soon  as  actual  weights  are  received 

from  the  Freight  Bureau,  settlements  shall  be 

made  between  Corporation  and  Purchaser  cover- 
ing the  previous  shipments  paid  for  on  estimated 

weights,  adjusting  any  difference  between  actual 

weight  of  material  shipped  and  estimated  weights 

to  be  used  in  presenting  invoices  [127]  herein 

specified.  Purchaser  further  agrees  to  pay  and 

save  Corporation  harmless  on  account  of  any  de- 
murrage charges  accruing  from  the  failure  to  make 

payments  before  cars  are  moved  as  herein  pro- 
vided. 

5.  Title  to  all  said  material,  both  rail  and  rail 

accessories,  shall  be  retained  by  and  remain  vested 

in  Corporation,  and  all  said  material  shall  remain 
where  the  same  is  now  located  until  deliveries  of 

said  material  are  made  from  time  to  time  on  ship- 
ments out  of  said  stock,  and  upon  payment  made  on 

invoices  as  this  memorandum  of  agreement  provides, 

or  until  final  payment  for  all  said  material  and 

accessories  shall  have  been  made,  it  being  agreed 

that  Purchaser  shall  make  shipments  of  such  ma- 
terial out  of  stock  from  time  to  time  upon  making 

payment  therefor  as  in  this  agreement  stipulated, 

provided,  that,  authority  for  such  shipment  shall 

be  first  obtained  in  writing  from  the*  Property 

Officer  of  Corporation,  but  in  any  event,  final  pay- 
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ment  for  all  material  herein  contracted  to  be  sold 

shall  be  made,  irrespective  of  shipments  on  or 

before  the  1st  day  of  August,  1921. 

G.  Purchaser  agrees  to  deposit  with  Coipora- 
tion  the  following  sums  at  the  time  of  delivery  of 

material,  either  rail  or  accessories,  under  this 

agreement,  to  wit:  $5.00  for  each  and  every  ton 

of  relay  rail  delivered  to  Purchaser,  and  $7.50  for 

each  and  every  ton  of  new  rail,  and  $7.50  for  each 

and  every  ton  of  accessories,  including  equipment 
and  tools  delivered  to  Purchaser, 

7.  Purchaser  has  paid  to  Corporation  on  the 

2d  day  of  June,  1921,  the  sum  of  five  thousand 

dollars  ($5,000.00),  the  receipt  whereof  is  hereby 

acknowledged,  and  Purchaser  further  agrees  to 

pay  to  Corporation  a  like  sum  of  five  thousand 

dollars  ($5,000.00)  upon  the  15th  day  of  June, 

1921,  and  a  like  sum  of  five  thousand  dollars 

($5,000.00)  upon  the  first  day  of  July,  1921,  and 
a  like  sum  of  five  thousand  dollars  ($5,000.00) 

upon  the  15th  day  of  July,  1921,  irrespective  of 

the  purchase  price  of  $60.00  a  gross  ton  for  rail 

and  $67.20  a  gross  ton  for  accessories  as  above 

provided,  and  irrespective  of  the  sum  of  $5.00  for 

relaying  rail  and  $7.50  for  new  rail  and  accesso- 
ries as  herein  provided. 

8.  The  said  $5,000.00  payments,  aggregating 

$20,000.00,  and  the  said  payments  of  $5.00  per  ton 

for  relay  rail  and  $7.50  per  ton  for  new  rail  and 

accessories,  constitute  what  shall  be  known  as  the 

guaranty  [128]  fund.  On  or  before  the  fiist 

day  of  August,  1921,  Purchaser,  shall  pay  Corpo- 
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ration  for  all  the  remaining  rail  and  accessories 

undelivered  and  unpaid  for,  wherever  located,  in 

this  contract  agreed  to  be  bought  and  sold,  and 

at  the  rates  and  prices  hereinbefore  specified,  and 

Purchaser  shall  further  have  removed  all  that  por- 
tion of  the  said  rail  and  accessories  now  stored 

at  Vancouver,  Washington,  and  Earlington,  Wash- 
ington, bv  the  said  1st  day  of  August,  1921.  The 

amount  of  rail  and  accessories  remaining  on  hand 

on  the  1st  da}^  of  August,  1921,  to  be  paid  for  by 
Purchaser  as  aforesaid,  shall  be  determined  by 

deducting  from  the  said  amount  all  rail  and  ma- 
terial hereinbefore  in  paragraph  2  agreed  upon, 

the  amount  of  rail  and  accessories  actually  paid 

for  by  Purchaser  since  the  2d  day  of  June,  1921. 

The  sums  paid  by  Purchaser  into  the  said  guaranty 

fund  shall  be  ai)plied  by  Corporation  upon  the 

amount  due  from  Purchaser  on  said  1st  day  of  Au- 
gust, 1921,  but  only  in  the  event  that  Purchaser 

shall  pa}'  the  rest  and  remainder  of  the  total  sum 
as  soon  as  due,  namely,  upon  the  1st  day  of  Au- 

gust, 1921.  Should  Purchaser  fail  to  so  pay  the 
difference  between  the  amount  determined  to  be 

due  and  the  sum  accumulated  in  the  guarant}^  fund 
on  the  1st  day  of  August,  1921,  then  Corporation 

is  hereby  empowered  and  authorized  by  Purchaser 

to  forfeit  said  guaranty  fund  in  its  entirety,  and 
in  no  event  shall  Purchaser  be  entitled  to  credit 

for  such  guaranty  fund  as  a  payment  for  a  por- 
tion of  said  material. 

9.    Corporation   agrees    to    load   on   cars    at    its 

own  cost  all  material  which  has  been  sold  bv  Pur- 
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chaser,  and  for  which  an  actual  order  of  shipment, 

specifying  the  amount  and  the  name  nf  Purchas- 

er's consignee  or  vendee.  ha>  bfen  lodged  with 
Coi*poration  prior  t<i  July  20.  1921,  provided,  that 

Coi*poratiun  may  l.jad  and  deliver  said  mateiial 
as  rapidly  cars  therefor  can  be  procured  and 

Leaded  r>ut,  and  provided  further,  that  in  any  event 

all  obligation  of  Coi^poration  to  load  and  deliver 
material  f.  o.  b.  cars  shall  cease  and  be  at  an  end 

on  the  Ist  day  of  October,  1921.  X':»thing  in  this 

paragraph  contained,  however.  >hall  ])e  deemed 

to  relieve  Purchaser  frMin  his  obligation  to  pay 

for  all  of  said  material  by  the  first  day  of  August, 
1921. 

10.  In  the  event  that  Purchaser  shall  fail,  re- 

fiLse  or  neglect  to  pay  for  all  uf  said  material 

on  ur  before  the  said  1st  day  of  August.  1921.  or 

shall  fail,  refuse  cu'  nedect  to  remove  said  por- 
tions of  said  [129]  material  as  are  now  stored 

in  the  yards  at  Vancouver,  Wa.shington.  and  Earl- 
ington.  TVashington,  as  provided  in  i^aragraph  8, 
or  in  the  event  that  Purchaser  shaU  fail  or  refuse 

or  neglect  to  pay  the  said  siuns  of  five  thousand 

dollars  ($5,000.00)  semi-monthly,  beginning  with 

the  loth  day  of  June.  1921.  on  the  day  on  which 

same  shall  become  due.  as  provided  in  paragraph 

7.  (jr  shall  fail,  refuse  or  neglect  to  pay  the  simi 

per  gi'oss  ton  into  the  guaranty  fund,  provided 

in  paragi-aph  6.  then  all  rights  of  Purchaser  under 

this  contract  and  all  rights  which  might  or  could 

accrue  to  Purchaser  by  reason  of  the  covenants 

herein   contained   shaU.   without   notice,   cease   and 
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be  determined  and  held  for  naught,  and  Purchaser 

shall  be  deemed  to  have  forfeited  all  his  rights, 

title  and  interest  in  and  to  the  said  guaranty  fund 

above  mentioned  or  any  part  thereof,  and  Corpo- 
ration is  hereby  empowered  and  authorized  by 

Purchaser  to  treat  the  said  guaranty  fund  as  its 

own  property,  free  from  any  equity  or  claim  of 

Purchaser,  and  the  same  shall  be  retained  by  Cor- 
poration as  liquidated  damages  for  the  breach  of 

this  contract,  and  Corporation  shall  without  notice 

from  and  after  the  date  of  the  breach  of  any  cove- 
nant in  this  contract  contained  be  released  from 

any  and  all  obligation,  either  in  law  or  equity, 

to  repay  any  of  the  said  sums  so  accumulated  and 

paid  to  Corporation,  or  to  make  deliveries  of  said 

rail  or  rail  accessories  hereunder,  and  Corpora- 
tion may  treat  the  said  material  in  all  respects 

as  if  this  memorandiun  of  agreement  had  never 

been  in  effect,  and  may  proceed  immediately  to 

sell  all  such  rail  and  accessories  in  the  open  market. 

If,  however.  Purchaser  shall  promptly  and  faith- 

fully perform  each  and  every  covenant  and  con- 

dition herein  contained,  by  him  to  be  kept,  includ- 
ing the  payments  herein  provided  to  be  made  by 

him,  and  shall  have  removed  the  portions  of  said 

material  from  the  yards  at  Vancouver,  Washing- 

ton, and  at  Earlington,  Washington,  then  Corpo- 

ration agrees  to  credit  Purchaser  in  the  final  set- 
tlement and  payment  for  the  remaining  amount 

of  rail  and  material  on  hand  on  the  1st  day  of 

August,  1921,  with  the  said  guaranty  fund  herein 

provided  to  be  accumulated. 
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11.  Corporation  as  aforesaid,  being  constrained 

by  the  necessities  and  nature  of  its  business  to 

eifect  an  early  disposition  of  its  rail  and  accesso- 

ries, as  a  part  of  the  consideration  of  this  con- 
tract [130]  agrees  to  credit  Purchaser  with  the 

amount  of  Thirty  One  Thousand  Five  Hundred 

Twenty  Two  Dollars  and  Twenty  Two  Cents  and 

to  deliver  to  Purchaser  certain  United  States  Lib- 

erty Bonds  in  the  par  value  of  ten  Thousand  dol- 

lars ($10,000.00),  both  said  bonds  and  money  hav- 

ing been  forfeited  heretofore  by  Purchaser  to  Cor- 

poration, and  having  become  the  property  of  Cor- 

poration, the  said  credit  to  be  applied  by  Corpo- 
ration on  the  amount  due  hereunder  on  August  1, 

1921,  but  only  in  the  event  that  Purchaser  shall 

have  promptly  and  faithfully  performed  each  and 

every  covenant  herein  contained  by  him  to  be 

kept  and  shall  tender  in  cash  the  difference  be- 
tween the  amount  so  due  on  August  1st,  1921,  as 

lierein  provided,  and  the  said  sum  of  Thirty  One 

Thousand  Five  Hundred  Twenty  Two  Dollars  and 

Twenty  Two  Cents.  It  is  expressly  agreed  be- 

tween the  parties  hereto  that  nothing  in  this  para- 

graph contained  shall  in  any  wise  be  deemed  to 

be  a  waiver  of  any  of  the  rights  of  Corporation 

in  and  to  the  said  sum  of  Thirty  One  Thousand 

Five  Hundred  Twenty  Two  Dollars  and  Twenty 

Two  Cents  or  the  said  Libei-ty  Bonds,  and  that 

in  the  event  of  the  failure  of  Purchaser  so  to  com- 

ply with  this  agreement,  nothing  herein  contained 

shall  be  deemed  to  have  revived  or  reinstated  any 

rights   which   the    Purchaser   might   have    had   or 
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claimed  to  have  had  in  the  said  sum  of  Thirty 

One  Thousand  Five  Hundred  Twenty  Two  Dollars 

and  Twenty  Two  Cents  or  the  said  Liberty  Bonds 

in  the  par  value  of  ten  thousand  dollars  ($10,- 
000,00). 

12.  In  consideration  of  the  premises  the  parties 

hereto  further  agree  to  extend  the  terms  of  that 
certain  indenture  of  lease  entered  into  between  them 

on  the  15th  day  of  December,  1919,  and  kno\vn  as 

Contract  SPC-457,  up  to  and  including  the  15th 
day  of  December,  1922. 

13.  Neither  this  contract  nor  any  interest  therein 

shall  be  transferred  or  assigned  by  the  Purchaser 

to  any  person,  tirm  or  corporation  without  the  writ- 
ten consent  of  the  Corporation,  and  in  case  of  said 

transfer  or  sale  without  written  consent,  the  Cor- 
poration may  refuse  to  carry  out  this  contract, 

either  with  the  Purchaser  or  his  assignee,  and  all 

rights  of  action  for  any  breach  of  this  contract  by 

Purchaser  are  reserved  to  Corporation. 

14.  Purchaser  agrees  that  there  is  no  written 

agreement  or  verbal  understanding  of  any  kind  or 

nature  with  Corporation  or  any  of  its  [131]  rep- 
resentatives, whereby  this  agreement  or  any  part 

thereof  is  altered,  modified  or  varied  in  any  manner 

whatsoever  from  the  conditions  above  out,  nor  any 
of  its  conditions  waived. 

15.  Time  is  hereby  declared  to  be  the  essence  of 

this  agreement. 
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IN  WITNESS  WHEREOF,  the  parties  hereto 

have  hereunto  set  their  hands  and  seals  the  day 

and  year  first  above  written. 

UNITED    STATES    SPRUCE    PRODUC- 
TION CORPORATION. 

By  (Sgd.)     CHAS.  VAN  WAY, 
President. 

Attest:  (Sgd.)     MAX  CHURCH, 
Secretary. 

(Sgd.)     A.  C.  CALLAN.  (Seal) 

Witnesses — As  to  A.  C.  Callan: 

(Sgd.)     H.  P.  LEE. 
As  to  U.  S.  S.  P.  Corp. 

(Sgd.)     WM.  E.  FARR. 

Approved.     Date  June  16/21. 

(Sgd.)  JACOB  E.  FICKEL. 
JACOB  E.  FICKEL, 

Major,  A.  S. 

Comptroller-Treasurer.     [132] 

PLAINTIFF'S  EXHIBIT  No.  V. 

WAR  DEPARTMENT. 

UNITED    STATES    SPRUCE    PRODUCTION 

CORPORATION. 

Portland,  Ore.,  Sept.  29,  1921. 

From  Legal  Department. 

To  Mr.  A.  C.  Callan,  Oregon  Building,  Portland, 

Oregon. 

Subject:  Cancellation  of  contracts. 
Dear  Sir: 

1.  Contract  SPC-333,  entered  into  between 
United  States  Spruce  Production  Corporation  and 
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yourself  on  the  5th  day  of  April,  1919,  provided 

that  this  corporation  should  sell  to  you  and  you 

should  buy  from  it  a  large  quantity  of  steel  rail 

both  new  and  relaying  rail  and  accessories,  includ- 
ing spikes,  bolts,  angle  bars,  switches  and  other  rail, 

accessories  and  fittings.  By  the  terms  of  the  said 

contract  you  were  to  pay  for  the  said  material  at 

the  prices  and  according  to  the  terms  therein  pro- 

vided and  to  take  delivery  and  pay  for  at  least  one- 

third  of  said  material  by  July  1,  1919,  at  least  two- 
thirds  of  said  material  by  October  1,  1919,  and  the 

balance  or  remaining  portion  of  said  material  by 

December  30, 1919. 

2.  On  the  8th  day  of  November,  1919,  it  becom- 
ing apparent  that  you  would  fail  to  conform  to  the 

terms  of  said  Contract  SPC-333,  this  corporation 
entered  into  an  extension  agreement  with  yourself, 

known  as  Supplemental  Contract  SPC-333,  which 
provided  that  you  were  to  take  delivery  and  pay  for 

at  least  one-third  of  said  material  on  or  before 

April  1,  1920,  at  least  two-thirds  of  said  material 
on  or  before  July  1,  1920,  and  the  balance  thereof  on 

or  before  October  1,  1920. 

3.  Upon  your  further  failure  to  take  delivery 

and  pay  for  the  said  material  as  provided  in  the 

extension  to  Contract  [133]  SPC-333,  on  the  3d 

day  of  Februar37^,  1921,  United  States  Spruce  Pro- 
duction Corporation  entered  into  a  further  exten- 

sion agreement  with  yourself,  extending  the  time 

for  delivery  and  payment  of  said  material  to  the 

1st  day  of  June,  1921,  said  extension  being  num- 
bered Supplemental  Contract  SPC^82. 
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4.  When  upon  the  2(i  day  of  June,  1921,  you 

had  failed  to  perform  the  terms  of  the  said  Supple- 

mental Agreement  SPC-482,  upon  your  representa- 
tion that  you  had  been  unable  to  dispose  of  any 

appreciable  quantity  of  said  material,  and  your  fur- 
ther showing  that  conditions  in  the  near  future 

would  enable  you  to  pay  for  and  remove  all  of  the 

balance  of  both  rail  and  accessories,  this  corpora- 
tion entered  into  a  further  extension  agreement 

with  you,  known  as  Contract  SPC-496,  by  the  terms 

of  which  extension  agreement  the  time  for  per- 
formance was  extended  to  the  1st  day  of  August, 

1921,  and  in  the  said  extension  agreement  SPC- 
496,  it  was  provided  that  you  should  have  paid  for 

all  of  said  material  by  the  1st  day  of  August,  1921. 

5.  Contract  SPC-333  provided  ̂ hat  you  should 
deposit  with  corporation  Liberty  Bonds  in  the  sum 

of  $5,000.00,  and  that  at  the  time  of  any  delivery 

under  this  contract  you  should  further  deposit  $5.00 

for  each  and  every  ton  of  relaying  rail  delivered 

to  you,  and  the  sum  of  $7.50  for  each  and  every 

ton  of  new  rail  and  accessories  delivered  to  you, 

until  the  total  amount  so  accumulated  should  equal 

$45,000.00  which  sum  so  deposited  should  go  into 

a  guaranty  fund  to  be  retained  by  corporation  as 

security  for  the  performance  of  the  terms  of  said 

agreement. 

6.  According  to  the  terms  of  Supplemental  Con- 

tract SPC-333,  an  additional  $5,000.00  in  Liberty 
Bonds  was  deposited  with  corporation  as  further 

security  for  the  performance  of  the  said  contract 

and  extension,  and  the  same  became  a  part  of  the 
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guaranty  fund  mentioned  above,  and  described  in 
the  said  contract  and  extension  thereof. 

7.  Supplemental  Contract  SPC-482  provided 

that  that  provision  contained  in  Contract  SPC-333 

providing  for  a  maximum  g"uaranty  fmid  of 
$45,000.00  was  expressly  revoked  and  cancelled, 

[134]  and  $5.00  per  ton  for  each  ton  of  relaying 

rail,  and  $7.50  for  each  ton  of  new  rail  and  ac- 
cessories, should  be  paid  by  you  to  corporation  as 

the  said  rail  and  accessories  were  delivered  to  you. 

8.  Contract  SPC-496  contained  a  like  provision 
that  $5.00  for  each  and  every  ton  of  relaying  rail, 

and  $7.50  for  each  and  every  ton  of  new  rail  and 

accessories  delivered,  should  be  paid  into  the  said 

guaranty  fund,  and  further  provided  that  you 

should  pay  to  this  corporation  on  the  2d  day  of 

Jmie,  1921,  the  sum  of  $5,000.00,  and  a  like  sum  of 

$5,000.00  upon  the  15th  day  of  June,  1921,  and  a 

like  sum  of  $5,000.00  upon  the  1st  day  of  July, 

1921,  and  a  like  sum  of  $5,000.00  on  the  15th  day 

of  July,  1921,  irrespective  of  the  purchase  price  of 

said  material,  and  irrespective  of  the  sum  per  ton 

deposited  in  accordance  with  the  provisions  of  the 
contract  heretofore  entered  into.  The  said  sums 

of  $5,000.00  aggregating  $20,000.00  were  to  consti- 
tute a  part  of  the  said  guaranty  fund. 

9.  Contract  SPC-496  recited  that  the  guaranty 
fund  accumulated  upon  the  2d  day  of  June,  1921, 

in  the  sum  of  $31,522.22,  together  with  the  Liberty 

Bonds  in  the  par  value  of  |10,000.00,  had  become  for- 

feited to  this  corporation  by  reason  of  your  failure 

to  perform  the  above-mentioned  contracts,  but  the 
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said  Contract  SPC-496  provided  that  in  the  event 
that  you  should  promptly  and  faithfully  perform 

each  and  every  covenant  therein  contained,  and 

should  tender  in  cash  on  the  1st  day  of  August, 
1921,  the  difference  between  the  amount  due  for 

rail  and  accessories,  and  the  said  sum  of  $31,522.22, 

then  and  in  that  event  only  the  said  guaranty 

fund  should  be  credited  to  you  upon  a  balance  due 

this  corporation  on  the  said  1st  day  of  August,  1921, 

and  the  said  Liberty  Bonds  in  the  par  value  of 

$10,000.00  should  be  returned  to  you,  but  that  in 

the  event  of  your  failure  to  so  comply  with  the 

terms  of  the  agreement,  nothing  in  the  said  con- 
tract contained  should  be  construed  to  revive  or 

reinstate  any  rights  which  you  might  have,  or  claim 

[135]  to  have,  in  the  said  guaranty  fund,  or  in 

the  said  Liberty  Bonds. 

10.  You  have  failed,  refused  and  neglected  to 

carry  out  the  terms  of  the  said  Contract  SPC-333, 

Supplemental  Contract  SPC-333,  Supplemental 

Contract  SPC-482,  and  Contract  SPC-496,  or  any 
of  them.  There  is  now  remaining  unpaid  for  and 

undelivered  a  large  quantity  of  rail  and  accessories 

aggregating  more  than  five  thousand  tons.  You 

have  further  failed,  refused  and  neglected  to  pay 

into  the  guaranty  fund  the  sum  of  $5,000.00  upon 

the  1st  day  of  July,  1921,  and  the  sum  of  $5,000.00 

upon  the  15th  day  of  July,  1921,  as  provided  in 

said  Contract  SPC-496. 

11.  You  have  further  failed,  refused  and  neg- 

lected to  tender  in  cash  to  this  corporation  the  dif- 
ference between  the  amount  due  for  all  rail  and  ac- 
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cessories  remaining  unpaid  for  and  undelivered 

upon  the  1st  day  of  August,  and  the  said  sum  ac- 
cumulated in  the  guaranty  fund,  as  aforesaid. 

12.  You  will  therefore  please  be  advised  that 

United  States  Spruce  Production  Corporation  has, 

upon  this  29th  day  of  September,  1921,  cancelled, 

revoked  and  rescinded  the  said  Contracts  SPC- 

333,  Supplemental  Contract  SPC-333,  Supplemen- 
tal Contract  'SPC-482,  and  Contract  SPC-496,  and 

has  declared  any  and  all  rights  which  you  might 

have  had,  or  claimed  to  have  had  under  the  said 

contracts,  or  any  of  them,  null  and  void,  together 

with  any  and  all  right,  title  or  interest  which  you 

might  have  had,  or  claimed  to  have  had,  in  or  to 

the  said  guaranty  fund  above  mentioned,  or  any 

part  thereof,  or  the  said  rail  or  accessories,  or  either 

of  them.  This  corporation  has  further  retained 

the  said  Liberty  Bonds  and  the  said  sums  of  money 

accumulated  in  said  guaranty  fund,  as  liquidated 

damages  for  the  breach  of  said  contract  as  therein 

provided,  and  all  your  rights  in  and  to  the  said  con- 
tracts, or  the  subject  matter  thereof,  are  hereby 

declared  to  be  forfeited  and  held  for  naught. 
Yours  truly, 

UNITED    STATES    SPRUCE    PRODUC- 
TION CORPORATION, 

By  CHAS.  VAN  WAY, 
President.     [136] 
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DEFENDANT'S  EXHIBIT  "A." 

August  19,  1920. 

U.  S.  Spruce  Production  Corporation, 

Couch  Building, 

Portland,  Oregon. 
Contract  No.  333. 

Gentlemen : 

1.  Acknowledging  yours  of  the  18th  relative  to 

rail  from  Clatsop. 

2.  The  greater  portion  of  the  rail  from  Clatsop 

already  has  been  shipped  out  and  you  have  already 

been  paid  for  same. 

3.  We  are  agreeable  to  accepting  all  of  the  Clat- 
sop rail  that  v^ill  classify  under  relayers. 

4.  Some  of  this  Clatsop  and  other  rail  that  is 

now  in  the  cull  pile,'  can  be  worked  over  and  put 

into  shape  either  by  sawing  off  the  ends  and  re- 

drilling,  or  by  using  necessary  labor  to  straighten 
the  rail.  After  this  has  been  accomplished  we 

would  be  willing  to  accept  any  of  these  rails  that 

were  put  in  relaying  condition.  Or  if  you  do  not 

care  to  do  the  work  and  we  could  agree  on  some 

basis  of  allowance,  or  some  price  for  this  paiiicular 

cull  material,  we  will  be  agTeeable  to  negotiating 

with  you,  feeling  that  there  would  be  no  difficulty 

in  getting  together,  as  we  both  want  to  treat  each 

other  fairly. 

5.  To  attempt  to  aggregate  the  Clatsop  rail  from 

the  other  would  involve  considerable  expense  and 

burden  upon  you,  something  we  do  not  want  to  do. 

It  would  be  hard  to  identify  each  individual  rail, 

so  we  better  continue  to  ship  out  what  we  possibly 
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can,  and  then  have  some  agreement  as  to  the  scrap, 

[137]  or  you  may  desire  to  dispose  of  it  in  some 
other  direction. 

6.  If  the  above  is  not  in  accord  with  your  de- 

sires, please  advise  and  also  give  us  an  expression 

as  to  your  wishes,  and  if  anything  within  reason, 

am  quite  confident  we  can  reach  a  satisfactory 

understanding. 
Yours  truly, 

A.  C.  CALLAN.     [138] 

DEFENDANT'S  EXHIBIT  ''B." 

Portland,  Ore.,  June  28,  1921. 

United  States  Spruce  Production  Corporation, 

Couch  Building, 

Portland,  Ore. 
Gentlemen : 

Eef erring  to  the  present  contract  on  rails  and  ac- 
cessories : 

Owing  to  inability  to  obtain  payments  as 

promised,  and  collections  as  anticipated,  it  is  im- 

perative that  an  extension  and  readjustment  be 

made  on  the  existing  supplemental  contract.  This 

is  in  line  with  other  contracts  that  the  War  De- 

partment has  in  effect,  and  we  believe  that  we 

should  be  treated  on  a  parity. 

The  present  condition  was  not  anticipated  by  any 

of  us— neither  did  we  consider  that  it  would  last 

as  long  as  it  has;  and  in  fairness  to  all  concerned 

would    appreciate    a    conference    on    Wednesday, 
June  29th. 

Yours  truly, 

A.  C.  CALLAN.     [139] 
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STIPULATION    RE    PROPOSED     BILL     OF 
EXCEPTIONS. 

IT  IS  HEREBY  STIPULATED  between  the 

undersigned  counsel  and  attorneys  for  the  respec- 
tive parties  in  the  foregoing  entitled  cause,  that  the 

foregoing  proposed  bill  of  exceptions  is  a  true 

and  correct  statement  of  all  the  proceedings  had 

upon  the  trial  of  said  cause,  and  of  the  objections, 

rulings  and  exceptions  had  and  taken,  and  that  the 

same  contains  all  the  testimony,  evidence  and  ex- 
hibits, offered  and  received  upon  said  trial  by 

the  respective  parties,  and  inasmuch  as  the  same 

is  not  a  part  of  the  record,  that  the  same  may  be 

settled  and  certified  by  the  Judge,  and  made  a  part 

of  the  record  in  this  cause,  without  further  notice. 

SHEPPARD,  PHILLIPS  &  RALSTON, 

RICHARD  SLEIGHT, 

Attorneys  for  Plaintiff. 
CAREY  &  KERR, 

OMAR  C.  SPENCER, 

Attorneys  for  Defendant. 

CERTIFICATE     OF    JUDGE     TO     BILL     OF 

EXCEPTIONS. 

I,  Robert  S.  Bean,  Judge  of  the  District  Court 

of  the  United  States  for  the  District  of  Oregon, 

before  whom  the  said  cause  was  tried  without  a 

jury,  a  jury  trial  having  been  waived  by  the  parties 

by  stipulation  in  writing  duly  made  and  filed, 

hereby  certify  that  the  foregoing  proposed  bill  of 



172  A.  C.  Callan  vs, 

exceptions  contains  a  true  and  correct  statement  of 

all  proceedings  had  upon  the  trial  of  said  cause,  and 
contains,  with  the  exhibits  thereto  attached,  all  of 
the  testimony,  evidence  and  exhibits  offered  and 

received  in  evidence  upon  the  said  trial,  and  be- 
cause the  same  is  not  part  of  the  record,  the  same 

is  hereby  settled  as  the  bill  of  exceptions  herein, 

and  is  hereby  made  a  part  of  the  record. 
Dated  June  14,  1928. 

E.  S.  BEAN, 
Judge. 

Filed  June  14, 1928.     [143] 

AND  AFTERWARDS,  to  wit,  on  the  26th  day  of 

June,  1928,  there  was  duly  filed  in  said  court  a 

petition  for  appeal,  in  words  and  figures  as 
follows,  to  wit:     [144] 

[Title  of  Court  and  Cause.] 

PETITION  FOR  APPEAL  AND  ORDER 
ALLOWING  SAME. 

To  the  Honorable  R.  S.  BEAN,  District  Judge: 

The  above-named  plaintiff,  feeling  himself  ag- 
grieved by  the  judgment  made  and  entered  in  this 

cause  on  the  2d  day  of  April,  A.  D.  1928,  hereby 

appeals  from  said  judgment  to  the  United  States 

Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 

for  the  reasons  specified  in  the  assignment  of  errors, 

filed  herewith,  and  he  prays  that  his  appeal  be 

allowed  and  that  citation  be  issued,  as  provided  by 

law;  and  that  the  transcript  of  record,  proceedings 
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and  papers,  upon  which  said  judgment  was  based, 

duly  authenticated,  may  be  sent  to  the  United 

States  Circuit  Court  of  Appeals,  for  the  Ninth 

Circuit,  sitting  at  Portland,  Oregon ;  and 

Your  petitioner  further  prays  that  the  proper 

order,  touching  the  security  required  of  him  to  per- 
fect his  appeal,  be  made. 

Dated  this  26th  day  of  June,  1928. 

SHEPPARD,  PHILLIPS  &  RALSTON, 
RICHARD  SLEIGHT, 

Attorneys  for  Plaintiff.     [145] 

The  within  petition  is  hereby  granted  and  the 

appeal  allowed  upon  the  plaintiff  giving  a  bond, 

conditioned  as  required  by  law,  in  the  sum  of  Two 

Hundred  Fifty  ($250.00)  Dollars. 
R.  S.  BEAN, 

District  Judge. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  foregoing  petition  for  appeal 

by  copy,  as  prescribed  by  law  is  hereby  admitted, 

at  Portland,  Oregon,  this  26th  day  of  June,  1928. 
CAREY  &  KERR, 

Attorneys  for  Defendant. 

Filed  June  26,  1928.     [146] 

AND  AFTERWARDS,  to  wit,  on  the  26th  day  of 

June,  1928,  there  was  duly  filed  in  said  court  an 

assignment  of  errors  in  words  and  figures  as 

foUows,  to  wit:     [147] 
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[Title  of  Court  and  Cause.] 

ASSIOmiENT  OF  ERRORS. 

Now,  on  this  26th  day  of  June,  1928,  comes  the 

plaintiff  by  his  attorneys,  and  says  that  the  judg- 
ment entered  in  the  above  cause,  on  the  2d  day  of 

April,  1928,  is  erroneous  and  that  error  was  com- 
mitted by  the  Court  in  this : 

1.  That  the  Court  erred  in  finding  the  issues  and 

rendering  judgment  for  the  defendant,  in  that  the 
undisputed  evidence  showed  that  the  guaranty  fund 

for  the  recovery  of  which  this  action  was  brought 

constituted  a  penalty  and  not  liquidated  damages, 
because  the  damage  for  the  bereaches  of  which  the 

defendant  attempted  to  cancel  the  contracts  and  to 

forfeit  said  fund  were  easily  and  readily  ascertain- 
able, and  said  breaches  only  consisted  in  failure  to 

perform  at  most  two  of  the  many  covenants  to  be 

performed  by  the  plaintiff. 

2.  That  the  Court  erred  in  not  finding  and  ren- 
dering judgment  for  the  plaintiff  for  the  amount 

claimed  by  him,  the  undisputed  evidence  showing 
that  there  was  no  damage  to  the  defendant  by  the 
failure  of  the  plaintiff  to  take  and  pay  for  the 

material  remaining  on  August  1,  1921,  as  [148] 
required  by  the  contracts;  for  the  overwhelming 
and  practically  undisputed  evidence  showed  that  at 
that  time  and  place,  as  well  as  when  the  notice  of 

cancellation  was  given  by  the  defendant  on  ̂ Sep- 
tember  29,  1921,  there  was  a  market  for  the  said 
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material  and  that  the  market  value  of  the  same 

was  equal  to  if  it  did  not  exceed  the  contract  price 
of  the   same. 

3.  The  Court  erred  in  not  finding  for  the  plain- 
tiff and  rendering  judgment  in  his  favor  for  the 

amount  claimed,  upon  the  ground  that  if  there  was 

any  breach  of  the  contracts  by  him,  it  was  only 

in  the  failure  to  pay  the  Five  Thousand  ($5,000.00) 

Dollars,  payable  on  July  1st  and  July  15th,  1921, 

respectively,  and  in  failing  to  take  and  pay  for,  on 

August  1,  1921,  the  balance  of  the  material  remain- 

ing at  that  time,  and  that  the  undisputed  evi- 
dence shows  that  after  these  dates,  as  well  as  after 

September  29,  1921,  when  the  defendant  gave  no- 
tice of  its  cancellation  of  the  contracts  and  of  its 

forfeiture  of  the  guaranty  fund,  the  defendant 
continued  to  make  deliveries  of  material  to  the 

plaintiff  under  the  contracts,  and  to  accept  pay- 
ment therefor  up  to  October  30,  1921,  and  never 

gave  any  new  notice  of  forfeiture  or  further  op- 
portunity to  the  plaintiff  to  pay  up  and  continue 

under  the  contracts;  and  that  thereby  the  defend- 
ant waived  the  prior  breaches  of  the  contracts  by 

plaintiff. 

4.  The  Court  erred  in  permitting  the  defend- 

ant's witnesses,  against  plaintiff's  objections,  to 

testify  to  the  market  value  of  the  remaining  ma- 
terial at  times  for  [149]  two  (2)  years  after  the 

breaches  of  the  contract  by  plaintiff,  the  law  limit- 
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ing  such  testimony  to  the  market  value  at  the  time 
of  the  breach. 

SHEPPARD,  PHILLIPS  &  RALSTON, 
RICHARD  SLEIGHT, 

Attorneys  for  Plaintiff. 

State  of  Oregon, 

County  of  Multnomah, — ss. 
Due  service  of  the  foregoing  assignment  of  errors 

by  copy,  as  prescribed  by  law  us  hereby  admitted, 
at  Portland,  Oregon,  this  26th  day  of  June,  1928. 

CAREY  &  KERR, 

Attorneys  for  Defendant. 

Filed  June  26,  1928.     [150] 

AND  AFTERWARDS,  to  vnt,  on  the  26th  day  of 

June,  1928,  there  was  duly  filed  in  said  court  a 

bond  on  appeal,  in  words  and  figures  as  fol- 
lows, to  wit :     [151] 

[Title  of  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  A.  C.  Callan,  as  principal,  and  the  Ameri- 

can Surety  Company  of  New  York,  as  surety,  ac- 

knowledge ourselves  to  be  jointly  indebted  to  the 

United  States  Spruce  Production  Corporation,  ap- 

pellee, in  the  above  cause,  in  the  sum  of  Two 

Hundred  Fifty  ($250.00)  Dollars,  conditioned 

THAT  WHEREAS,  on  the  2d  day  of  April, 

1928,  in  the  District  Court  of  the  United  States,  for 
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the  District  of  Oregon,  in  an  action  depending  in 

that  court,  wherein  A.  C.  Callan  was  plaintiff, 

and  the  United  States  Spruce  Production  Cor- 
poration was  defendant,  a  judgment  was  rendered 

against  the  said  A.  C.  Callan,  and  the  said  A.  C. 

Callan  having  obtained  an  appeal  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit,  and  filed  a  copy  thereof  in  the  office  of  the 

Clerk  of  court  to  reverse  the  said  judgment,  and  a 

citation  directed  to  the  said  United  States  Spruce 

Production  Corporation  citing  it  and  admonishing 

it  to  be  and  appear  before  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit,  to  be  held 

in  San  Francisco,  Cal.,  according  to  law,  within 

thirty  (30)  days  from  the  date  hereof, 

NOW,  THE  CONDITION  OF  THE  ABOVE 
OBLIGATION  is  such  that  if  the  said  A.  C.  Callan 

shall  prosecute  his  appeal  to  [152]  effect,  and 

answer  all  costs,  if  he  fail  to  make  his  plea  good, 

then  the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 

IN  WITNESS  WHEREOF,  the  said  principal 

and  surety  have  caused  their  names  and  seals  to  be 

hereunto  signed  and  affixed  this  25th  day  of  June, 
1928. 

(Signed)     A.  C.  CALLAN, 
Principal. 

AMERICAN    SURETY    COMPANY    OP 

NEW  YORK. 

By  (Signed)  W.  A.  KING, 

[Corporate  Seal]  Resident  Vice-president. 
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Attest:  E.  MURRAY, 

Resident  Asst.  Secy., 
Surety. 

The  foregoing  undertaking  is  hereby  approved 

by  me  this  26th  day  of  June,  1928. 
R.  S.  BEAN, 

District  Judge. 

State  of  Oregon, 

County   of  Multnomah, — ss. 

Due  service  of  the  foregoing  undertaking  on  ap- 

peal by  copy,  as  prescribed  by  law  is  hereby  ad- 
mitted, at  Portland,  Oregon,  this  26  day  of  June, 

1928. 

CAREY  &  KERR, 

Attorney  for  Defendant. 

Filed  June  26,  1928.     [153] 

AND  AFTERWARDS,  to  wit,  on  the  26th  day  of 

June,  1928,  there  was  duly  filed  in  said  court 

a  praecipe  for  transcript,  in  words  and  figures 

as  follows,  to  wit:     [154] 

[Title  of  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD. 

To  Geo.  H.  Marsh,  Clerk  of  the  Above  Court : 

The  plaintiff  herein  respectfully  requests  that 

you  prepare,  certify,  and  file  in  the  United  States 

Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 

at    San   Francisco,   California,   for   use   on   appeal 
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in   that   court,   the   following   papers,    orders    and 
proceedings  filed  and  had  in  this  cause: 

1.  Complaint  and  process. 
2.  Answer. 

3.  Petition  for  removal. 

4.  Order  for   removal. 

5.  Bond  on  removal. 

6.  Judgment  of  the  Court. 
7.  Motion  for  new  trial. 

8.  All  orders  entered  in  the  cause. 

9.  Bill  of  exceptions. 

10.  AssigTiment  of  errors. 

11.  Notice  of  appeal  and  allowance. 

12.  Undertaking  on  appeal. 

Dated  this  26th  day  of  June,  1928. 

SHEPPARD,  PHILLIPS  &  RALSTON, 
RICHARD  SLEIGHT, 

Attorneys  for  Plaintiff. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  foregoing  praecipe  for  tran- 
script of  record  by  copy,  as  prescribed  by  law 

is  hereby  admitted  at  Portland,  Oregon,  this  26th 

day  of  June,  1928. 
CAREY  &  KERR, 

Attorneys  for  Defendant. 

Filed  June  26,  1928.     [155] 
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CERTIFICATE   OF   CLERK  U.    S.   DISTRICT 

COURT  TO  TRANSCRIPT  OF  RECORD. 

United  States  of  America, 

District  of  Oregon, — ss. 
I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of. 

the  United  States  for  the  District  of  Oregon,  do 

hereby  certify  that  the  foregoing  pages,  numbered 

from  three  to  one  hundred  fifty-five  inclusive,  con- 
stitute the  transcript  of  record  upon  the  appeal 

in  a  cause  in  said  court,  in  which  A.  C.  Callan  is 

plaintiff  and  appellant,  and  United  States  Spruce 

Production  Corporation,  a  corporation,  is  defend- 
ant and  appellee;  that  the  said  transcript  has  been 

prepared  by  me  in  accordance  with  the  praecipe 

for  transcript  filed  by  said  ai3pellant  and  is  a  full, 

true  and  complete  transcript  of  the  record  and 

proceedings  had  in  said  court  in  said  cause,  in  ac- 
cordance with  the  said  praecipe  as  the  same  appear 

of  record  and  on  file  at  my  office  and  in  my  cus- 
tody. 

I  further  certify  that  the  cost  of  the  foregoing 

transcript  is  $23.50,  and  that  the  same  has  been 

paid  by  the  said  appellant. 

In  testimony  whereof  I  have  hereunto  set  my 

hand  and  affixed  the  seal  of  said  court,  at  Port- 

land, in  said  District,  this  23d  day  of  July,  1928. 

[Seal]  G.  H.  MARSH, 
Clerk.     [156]     , 
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[Endorsed] :  No.  5553.  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  A.  C.  Cal- 

lan,  Appellant,  vs.  United  States  Spruce  Produc- 

tion Corporation,  a  Corporation,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  United 

States  District  Court  for  the  District  of  Oregon. 

Filed  July  25,  1928. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 

peals for  the  Ninth  Circuit. 

By  Frank  H.  Schmid, 

Deputy  Clerk. 
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STATEMENT 

The  sole  question  involved  here  is  whether  cer- 

tain clauses  in  the  contracts  between  the  parties, 

which  provided  for  the  forfeiture  of  large  sums  of 

money  deposited  by  plaintiff  Avith  defendant  from 

time  to  time  as  security  for  the  performance  by 

plaintiff  of  all  the  covenants  of  the  contracts  on 

his  part,  should  be  held  to  be  a  penalty  only,  and 

the  plaintiff  to  be  responsible  only  for  the  actual 

damage  (if  any)  resulting  from  his  breach  of  the 

contracts,  or  whether  they  should  be  treated  as 

liquidated  damages  and  the  defendant  consequently 

be  entitled  to  forfeit  and  retain  the  same,  regard- 
less of  whether  it  has  suffered  any  damage  at  all 

or  not.  This  question  arose  in  the  following  man- 

ner. The  defendant  served  notice  upon  the  plain- 
tiff that  on  account  of  certain  alleged  breaches  of 

the  contracts  by  him  it  had  elected  to  forfeit 

and  retain  such  moneys  as  liquidated  damages,  upon 

which  the  plaintiff  brought  this  action  for  money 

had  and  received,  to  recover  the  same.  By  consent 

the  case  was  tried  by  the  court  without  a  jury.  The 

court  made  general  findings  for  the  defendant  and 

from  the  judgment  entered  thereon  the  plaintiff 

brought  this  appeal.  The  facts,  stated  as  briefly 

as  possible,  are  as  follows. 

Early  in  1919  the  defendant  advertised  for  bids 

on  a  quantity  of  steel  rails  and  accessories  which 

it  desired  to  sell,  and  the  plaintiff's  bid  being  ac- 



cepted  a  contract  was  entered  into  between  the 

parties  on  April  5,  1919,  known  as  Contract  SPC- 

333,  (Pltffs.  Exhibit  1)  by  which  the  defendant 

agreed  to  sell  such  matei'ial  to  the  plaintiff  at  the 
price  of  $G0.00  a  gross  ton  for  the  old  and  new 

rails  and  $67.20  a  gross  ton  for  the  accessories, 
f.o.b.  cars  where  the  same  was  then  located  at 

Portland,  Oregon,  and  Vancouver  and  Earlington 

(a  suburb  of  Seattle),  Washington,  the  payments 
to  be  made  in  cash  as  deliveries  were  made  from 

time  to  time  as  material  might  be  ordered  by 

plaintiff;  and  the  plaintiff  agreed  to  take  and 

pay  for  at  least  one-third  before  July  1,  1919,  two- 

thirds  on  or  before  October  1,  1919,  and  the  re- 
mainder on  or  before  December  30,  1919.  It  was 

also  agreed  that  the  plaintiff  had  deposited  with 

defendant  the  sum  of  $5000.00  and  that  he  would 

further  deposit,  at  the  time  of  any  deliveries  of 

material  to  him,  the  sum  of  $5.00  for  each  ton  of 

relay  rails  and  $7.50  a  ton  for  new  rails  and  ac- 
cessories (in  addition  to  the  contract  price  of  the 

material  sold)  ;  and  that  such  $5000.00  and  the 

sum  of  the  payments  of  $5.00  and  $7.50  per  ton  for 

such  material  so  delivered,  should  go  into  a  guar- 

anty fund  to  be  retained  by  the  defendant  as  secur- 
ity for  the  full  performance  by  the  plaintiff  of 

all  the  conditions  and  terms  of  the  contract;  and 

that  if  the  plaintiff  should  fail  to  take  delivery 

of  and  pay  for  the  material  within  the  time  limits 

stated,  or  fail  to  perform  any  of  the  provisions  or 



terms  of  tlie  contract,  such  fund  should  be  retained 

by  the  defendant  as  liquidated  damages  for  any 

breach  of  the  contract,  and  that  all  the  rights  of 

the  plaintiff  to  said  fund  should  be  thereby  for- 
feited and  said  contract  be  deemed  cancelled  and 

terminated;  it  being  agreed  that  said  fund  would 

be  returned  in  toto  to  the  plaintiff  within  thirty 

days  of  the  termination  of  the  contract  provided 
he  was  not  in  default  or  that  said  sums  had  not 

been  forfeited. 

On  November  8th,  1919,  a  supplemental  agree- 
ment was  entered  into,  extending  the  time  for 

plaintiff's  performance  of  the  first  contract,  known 

as  SPC-333  Supplemental  (Plff.'s  Exhibit  2), 
wherein  it  was  recited  that  it  was  for  the  best 

interest  of  both  parties  to  the  former  contract,  on 

account  of  conditions  that  arose  since  the  execu- 

tion thereof,  to  amend  the  same,  whereby  the  time 

for  plaintiff  to  take  and  pay  for  the  material  Avas 

changed  and  extended  so  that  he  agreed  to  take 

and  pay  for  at  least  one-third  on  or  before  April  1, 

1920,  at  least  two-thirds  on  or  before  July  1,  1920, 

and  the  balance  on  or  before  October  1,  1920;  and 

the  plaintiff  Avas  thereby  required  to  dei)osit  an 

additional  $5000.00  in  the  guaranty  fund  to  be  re- 

tained as  security  by  defendant  as  under  the  for- 

mer contract;  and  in  all  other  respects  the  former 

contract  was  to  remain  in  full  force,  except  as 

hereby  modified  as  to  time  of  performance. 



On  February  3,  1921,  a  tMrd  contract  was  en- 

tered into,  known  as  Supplemental  Contract  SPC- 
482  (Plff/s  Exhibit  3),  by  wMch  tlie  time  for 

plaintiff  to  take  and  pay  for  the  remaining  ma- 
terial was  further  extended  to  the  1st  of  June, 

1921.  This  contract  Avas  in  the  form  of  an  agree- 
ment of  sale  of  the  remaining  material,  at  the 

same  prices  and  terms  as  in  the  original  contract, 

and  in  it  the  plaintiff  agreed  to  save  the  defendant 

harmless  from  any  demurrage  charges  accruing 

from  failure  to  make  payments  before  cars  were 

removed  as  therein  j^rovided;  and  it  was  also  pro- 

vided that  in  any  event  final  payment  for  all  ma- 
terial remaining  should  be  made,  irrespective  of 

shipments,  on  or  before  June  1,  1921.  It  was  also 

recited  therein  that  plaintiff  had  deposited  with 

defendant  under  the  two  previous  contracts 

$10,000.00,  representd  by  bonds,  and  had  paid  into 

the  guaranty  fund  $29,40G.76  up  to  and  including 

December  10,  1920,  and  that  said  sum  and  bonds 

should  remain  in  the  possession  of  defendant  as 

security  for  the  faithful  performance  of  the  con- 
tract by  plaintiff,  and  should  be  augmented  by 

the  same  paj^ments  of  $5.00  per  ton  for  relaying 

rails  and  $7.50  per  ton  for  new  rails  and  acces- 
sories, as  provided  by  the  former  contracts.  The 

contract  also  contained  similar  provisions  to  those 

of  the  original  contract,  though  in  somewhat  stron- 
er  terms,  for  the  forfeiture  of  the  guarantee  fund 

in  case  of  any  breach  by  the  plaintiff  of  any  or  all 
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of  the  terms  of  the  contract. 

On  Jnne  2,  1921,  the  parties  entered  into  a 

fourth  and  last  contract,  known  as  SPC-496  (Plff.'s 
Exhibit  4),  further  extending  the  time  of  the 

l^laintiff  to  take  and  pay  for  the  remaining  ma- 

terial, at  the  same  prices  and  terms  as  in  the  for- 

mer contracts,  such  time  being  thereby  extended 

to  August  1,  1921,  by  which  time  plaintiff  agreed 

that  he  would  haA^e  taken  and  paid  for  all  the  bal- 
ance of  said  material ;  and  the  plaintiff  was  re- 

quired also  to  pay  into  the  guaranty  fund  like 

sums  of  $5.00  and  $7.50  per  ton  for  all  material 

as  deliveries  were  made  (in  addition  to  the  con- 
tract price,  as  in  the  former  contracts),  and  also 

to  pay  into  such  fund  additional  sums  of  $5000.00 

each  on  the  2nd  day  of  June,  the  15th  of  June,  the 

1st  of  July  and  the  15th  of  July,  1921;  and  it  was 

provided  that  if  plaintiff  took  and  paid  for  all  of 

the  remaining  material  covered  by  the  contract  by 

August  1,  1921,  and  performed  each  and  all  of  the 

agreements  on  his  part,  he  should  receive  full 

credit  for  all  the  sums  so  paid  into  the  guaranty 

fund  but  that  in  case  of  his  failure  to  take  and  pay 

for  such  material  within  the  time  stated,  or  in  case 

he  failed  in  the  performance  of  all  or  any  one  of 

the  conditions  or  covenants  of  the  contract,  then  he 

forfeited  all  rights  in  the  contract  and  all  right 

to  the  guaranty  fund,  and  that  the  contract  should 

thereupon  terminate  and  the  defendant  be  entitled 



10 

to  keep  and  retain  tlie  guaranty  fund  and  all  sums 

paid  into  tlie  same.  Tliese  provisions  were  in  still 

stronger  terms  in  this  contract  than  in  the  for- 
mer ones. 

Before  August  1st,  when  this  last  contract 

would  terminate,  a  controversy  arose  between  the 

l^arties  as  to  just  how  much  material  remained 

which  Avas  coA^ered  by  the  contracts.  The  plaintiff 

claims  that  the  defendant  was  receiving  other  sim- 
ilar material  from  other  sources,  which  it  did  not 

have  on  hand  when  the  original  contract  was  en- 
tered into,  and  which  it  had  intermixed  in  its 

yards  mth  the  material  covered  by  the  plaintiff's 
contracts,  and  that  there  Avas  not  as  much  material 

remaining  to  be  taken  by  the  plaintiff  under  his 

contract  as  the  defendant  claimed;  also  that  it 

AA^ould  not  be  possible,  under  the  conditions,  for 

the  plaintiff  to  take  all  the  material  that  was  coa^- 
ered  by  the  contract  by  August  1,  1921,  and  about 

July  1st  for  these  reasons  the  plaintiff  applied  for 

a  longer  extension  of  time  for  the  performance  of 

this  last  contract,  SPC-496.  The  plaintiff  claims 

that  an  extension  was  A^erbally  granted  for  from 

three  to  six  months  additional  time  for  the  per- 
formance of  this  last  contract,  in  pursuance  of  his 

application  for  extension  which  was  made  through 

Senator  McNary  to  the  officials  at  Washington 

haAdng  control  of  the  Directors  of  the  defendant 

corporation,  and  that  he  acted  on  this  belief;  but 
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some  of  the  under  officials  at  Portland  denied  that 

the  defendant  ever  agreed  to  such  an  extension. 

It  is  a  fact,  however,  that  on  August  1st,  1921,  the 

plaintiff  had  not  taken  and  paid  for  all  of  the  re- 

maining material,  there  being,  according  to  his 

figures  about  2000  tons  remaining,  and  according 

to  the  defendant's  figures  about  5000  tons.  The 
plaintif  paid  the  additional  $5000.00  on  June  2, 

1921,  Avhen  the  last  contract  was  entered  into,  and 

the  $5000.00  called  for  by  such  contract  on  June 

15th,  1921,  but  the  payments  of  $5000.00  on  July  1, 

1921,  and  $5000.00  on  July  15,  1921,  v/hich  were 

also  required  to  be  paid  into  the  guaranty  fund 

by  the  last  contract,  were  not  made  by  the  plain- 
tiff, his  excuse  being  that  he  understood  that  the 

time  for  his  performance  of  such  contract  would 

be  extended  for  either  three  or  six  months  in  ac- 

cordance with  his  application  to  Washington,  also 
that  there  was  this  misunderstanding  between  the 

parties  as  to  the  exact  quantity  of  material  remain- 
ing which  was  covered  by  the  contract.  The  third 

contract  (Plff.'s  Exhibit  3)  provided  that  an  in- 

ventory should  be  made  of  such  remaining  ma- 

terial, each  party  to  aj^^point  an  agent  and  they 

to  agree  on  a  third,  the  inventory  to  be  made  by 

the  three;  and  the  fourth  and  last  contract  (SPC- 

496,  Plff.'s  Exhibit  4)  recited  this  inventory  and 

contained  blank  spaces  in  the  contract  for  the  in- 

sertion of  the  quantity  of  the  remaining  material 

as  determined  by  such  inventory,   but  the  blank 
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spaces  were  not  filled  out  for  tlie  reason  tliat  no 

such  inventory  was  ever  taken.  So  tlie  actual 

quantity  of  remaining  material  was  never  agreed 

upon  or  determined,  and  is  one  of  the  few  items 

in  dispute  in  the  testimony  in  this  case  (hut  for 

reasons  hereinafter  stated,  such  dispute  is  imma- 
terial). All  the  other  facts  in  the  case  (except  as 

to  whether  such  verbal  extension  for  the  perform- 
ance of  the  fourth  contract  was  ever  given),  are 

practically  undisputed. 

On  September  29th,  1921,  the  defendant  served 

upon  the  plaintiff  a  written  notice  of  cancellation 

and  rescission  and  termination  of  the  contracts, 

upon  the  ground  that  the  plaintiff  had  failed  to 

perform  the  same  in  certain  respects,  and  declar- 

ing that  plaintiff's  rights  therein  were  cancelled 
and  that  the  guarantee  fund  had  been  forfeited  to 

and  would  be  retained  by  the  defendant.  This  doc- 

ument is  quite  lengthy,  and  is  Plaintiff's  Ex- 
hibit 5. 

Notwithstanding  the  notice  of  cancellation  and 

defendant's  present  claim  that  the  contract  termi- 
nated on  August  1,  1921,  the  defendant  continued 

to  make  some  deliveries  after  the  latter  date  and 

received  payments  for  material  as  late  as  October 

30,  1921. 

The  third  and  fourth  contracts  provided  that  in 

case  of  the  termination  of  the  contracts  by  defend- 
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ant  on  account  of  a  breach  thereof  by  plaintiff,  any 
remaining  material  should  be  retained  by  the  de- 

fendant and  might  be  sold  by  it  on  the  open  mar- 
ket. After  giving  its  notice  of  cancellation  the  de- 

fendant sold  this  material,  but  not  all  of  it  until 

two  years  after  the  termination  of  the  contract. 

NotAvithstanding  its  notice  of  cancellation  and  its 

forfeiture  of  the  guaranty  fund  as  liquidated  dam- 
ages, the  defendant  gave  in  evidence  at  the  trial, 

against  the  plaintiff's  objection,  testimony  of  the 
market  value  of  such  remaining  material  for  a 

period  of  two  years  after  the  termination  of  the 

contracts,  although  the  plaintiff  urged  that  any 

such  testimon}^  should  be  confined  to  the  time  and 
place  of  the  breach  of  the  contract,  or  to  the  time 

of  the  cancellation  thereof  by  defendant. 

Substantially  all  the  testimony  as  to  the  mar- 
ket value  of  the  remaining  material  at  the  time  of 

the  termination  of  the  contract  and  for  several 

months  thereafter,  both  that  introduced  by  the 

defendant  as  well  as  that  of  the  plaintiff,  showed 

that  the  market  value  of  such  material  was  equal 

to  or  in  excess  of  the  contract  price  of  the  same, 

and  that  if  there  was  a  breach  by  the  plaintiff  in 

failing  to  take  and  pay  for  such  remaining  ma- 
terial within  the  time  specified  in  the  contract  the 

defendant  suffered  no  damage  therefrom. 

The  evidence  is  undisputed  that  the  plaintiff 

performed  all  of  the  agreements  of  all  of  the  con- 
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tracts  on  his  part,  witli  tli^  single  exception  of 

taking  all  tlie  material  witMn  tlie  time  specified 

and  in  making  the  two  last  payments  of  $5000.00 

on  July  1st  and  July  15th,  1921,  into  the  guaranty 

fund,  under  the  last  contract;  and  the  reason  and 
excuse  for  the  failures  is  as  hereinbefore  stated- 

ASSIGNMENT  OF  ERRORS 

I. 

The  court  erred  in  rendering  judgment  for  the 

defendant  instead  of  in  favor  of  the  plaintiff,  in 

that  the  undisputed  e\idence  showed  that  the  guar- 
anty fund  for  the  recovery  of  which  this  action  was 

brought  constituted  a  penalty  and  not  liquidated 

damages,  under  the  circumstances  of  this  case,  be- 
cause the  damages  for  the  breach  for  which  the 

defendant  attempted  to  cancel  the  contracts  and 

to  forfeit  said  fund  were  readily  ascertainable, 

being  fixed  by  the  law  itself;  and  because  the 

breach  consisted  in  the  failure  to  perform  only 

two  of  the  many  covenants  to  be  performed  by 

plaintiff;  also  because  as  performance  of  the  con- 
tracts progressed  the  damages  that  would  ensue 

to  defendant  from  a  breach  by  plaintiff  decreased, 

while  the  sums  paid  into  the  guaranty  fund  which 

might  be  the  subject  of  forfeiture  correspondingly 

increased  as  the  contracts  progressed,  thus  render- 
ing the  foreiture  of  such  fund  for  a  breach  grossly 

disproportionate  to  the  injury  caused  thereby. 
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II. 

The  court  erred  in  not  rendering  judgment  for 

the  i^laintiff  for  the  amount  claimed,  the  undis- 

puted evidence  showing  that  there  was  no  damage 

to  the  defendant  by  the  failure  of  plaintiff  to  take 

and  pay  for  the  material  remaining  on  August  1, 

1921,  or  by  September  29th  1921,  when  the  contract 

was  cancelled,  for  the  practically  undisputed  evi- 
dence showed  that  at  that  time  and  place  there 

was  a  market  for  the  material  and  that  the  market 

value  was  equal  to  if  it  did  not  exceed  the  contract 

price  of  the  same. 

III. 

The  court  erred  in  permitting  the  defendant's 

witnesses  to  testify,  against  plaintiff's  objection, 
to  the  market  value  of  the  material  for  a  period 

of  two  or  more  years  after  the  plaintiff's  breach 
of  the  contract,  the  law  limiting  such  testimony 

to  the  market  value  at  the  time  and  place  of  the 
breach. 

IV. 

The  court  erred  in  rendering  judgment  for  the 

defendant,  because  the  only  breaches  of  the  con- 

tract by  plaintiff  consisted  in  not  making  the  pay- 
ments of  $5000.00  each  into  the  guaranty  fund  on 

July  1  and  July  15,  1921,  and  in  not  taking  the 
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remaining  material  by  August  1,  1921,  wMle  tlie 

undisputed  evidence  shows  tliat  after  those  dates 
as  well  as  after  the  contracts  were  cancelled  on 

September  29,  1921,  the  defendant  continued  to 

make  deliveries  of  material  and  accepted  payments 

therefor  as  late  as  October  30,  1921,  and  defendant 

thus  waived  any  prior  breaches  on  the  part  of 

plaintiff,  but  the  defendant  never  gave  any  new 

notice  of  cancellation  or  forfeiture  thereafter,  or 

any  reasonable  or  other  opportunity  to  the  plain- 
tiff thereafter  to  take  the  remaining  material  and 

pay  therefor. 

ARGUMENT 
I. 

The  Forfeiture  Clauses  of  the  contracts  constitute  a 

Penalty,  and  not  Liquidated  Damages. 

It  might  evince  some  erudition  were  we  to  con- 
vert this  brief  into  a  discussion  of  the  distinction 

between  a  penalty  and  liquidated  damages,  quoting 

voluminously  from  the  thousands  of  decisions  con- 
tained in  the  books  on  that  subject,  but  to  do  so 

would  extend  the  brief  into  a  bulky  volume  which 

might  not  be  read  by  the  court,  and  without  throw- 
ing any  great  light  on  the  question  here  involved. 

We  assume  that  this  court  has  frequently  gone 

over  the  subject,  hence  we  shall  content  ourselves 

with  the  statement  of  a  few  well  settled  principles, 
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and  tlien  proceed  to  the  discussion  of  whether  or 
not  some  recent  decisions  of  the  Federal  Courts 

which  are  relied  upon  by  the  defendant,  and  which 

the  court  below  assumed  to  be  bound  by  in  its 

decision  of  this  case,  are  applicable  to  this  case 

at  all  or  not,  and  whether  they  have  changed  the 

established  law  of  the  subject;  or  whether  they 
may  not  be  readily  distinguished  from  a  situation 

like  that  in  the  j^resent  case,  and  be  shown  by  the 

language  of  the  opinions  there  delivered  not  to 

have  been  intended  to  apply  to  a  case  where  the 

facts  are  like  those  existing  here,  nor  to  have 

changed  the  law  applicable  to  a  case  like  this,  but 

that  on  the  contrary,  the  courts  Avere  careful  in 

the  opinions  rendered  in  those  cases  to  use  lan- 
guage which  shows  that  they  had  in  mind  just  such 

cases  as  the  one  now  at  bar,  and  that  they  express- 
ly excluded  from  the  rules  they  then  enunciated 

all  cases  of  the  present  character. 

Following  are  the  well  settled  rules  above  men- 

tioned, which  have  constituted  the  law  of  the  sub- 
ject for  upwards  of  a  hundrd  years  as  recognized 

by  all  of  the  courts  of  this  country,  both  State 

and  Federal,  as  well  as  by  all  of  the  authoritative 
text-Avriters  and  annotaters. 

1.  The  designation  in  a  contract  of  a  sum 

to  be  forfeited  in  case  of  a  breach,  as  a  "pen- 

alty'' or  as  "liquidated  damages,"  is  not  con- 
trolling, and  in  proper  cases  the  courts  will 
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disregard  siicli  de>signatioii  and  hold  it  to  be 
what  the  facts  of  the  case  and  the  law  make 

it,  frequently  in  direct  contradiction  of  what 
the  parties  have  stated  as  their  intention. 

2  Suth.  on  Dam.  (3d  Ed),  Sec.  284. 
2  WUUston  on  Contracts,  Sec.  778. 

8  R.  C,  L.,  p.  562,  Sec.  112. 

2.  Xotwithstanding  snch  designation  of  it 

as  liqnidated  damages,  if  the  damages  which 
would  ensne  from  a  breach  of  the  contract  are 

certain  and  readily  ascertainable,  and  espe- 
cially if  they  are  in  such  a  case  fixed  by  the 

law  itself,  the  designation  will  be  disregarded 
2  Suth.  Dam.  \m  Ed.),  Sec.  289. 

and  the  snm  held  to  be  a  mere  penalty. 

13  Gyc,  p.  95,  par.  E. 
8  R.  C.  L.,  p.  569,  Sec.  118. 

3.  If  the  Slim  to  be  forfeited  as  liquidated 

damages  is  clearly  disproportionate  to  the  ac- 
tual damage  Avhich  would  ensue  from  a  breach 

it  mil  be  treated  as  a  penalty,  regardless  of 

what  the  parties  have  designated  it  in  their 
contract. 

8  R.  C.  L.,  p.  565,  Sees.  115,  116. 

13  Cyc,  p.  97,  par.  2. 
2  WUliston  Contracts,  Sec.  783. 
2  Suth.  Dam.  (3d  Ed.),  Sec.  288. 

4.  WTiere  a  contract  contains  several  cove- 
nants of  different  degrees  of  importance,  and 

stipulates  for  the  forfeiture  of  one  lump  sum 

in  case  of  a  breach  of  any  one  of  such  cove- 
nants, regardless  of  the  actual  damage  flowing 
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from  such  breach,  and  especially  where  the 
actual  damages  are  certain  and  easily  ascer- 

tainable, the  forfeiture  clause  will  be  con- 
strued to  be  a  penalty  only,  regardless  of  its 

being  designated  as  liquidated  damages  by  the 
contract. 

13  Ctjc,  p.  101,  par.  K. 
8  R.  C.  L.,  p.  571,  Sec.  120. 

2  Suth.  on  Dam.  (3d  Ed.),  Sees.  294,  295. 
1  Pom.  Eq.  Juris.,  Sees.  443,  444. 

5.  "In  a  contract  providing  for  payment  in 
installments  it  is  often  provided  that  a  certain 

proportion  of  the  contract  price  shall  be  re- 
tained at  each  payment,  and  upon  a  breach  of 

the  contract  that  the  whole  sum  shall  be  re- 
tained and  forfeited.  It  is  held  in  some  of  the 

states,  and  this  seems  the  correct  inetv,  that 
this  sum  bears  no  proportion  to  the  actual 
damage,  since  the  earlier  (and  presumably  the 
more  injurious)  the  breach  the  less  the  stipu- 

lated damages  are,  and  in  those  states  the 
amount  is  therefore  not  allowed  as  liquidated 

damages." 
1  Sedgewick  on  Damages^  Sec.  412. 
Stony  Creek  Lhr.  Co.  vs.  Fields  d  Co,, 

102  Va.  1;  45  S.  E.  Kep.  797. 
Davis  vs.  Freeman,  10  Mich.  188,  191. 

Dullingham  vs.  Fitch,  42  Wis.  679,  6S4-G8G. 

The  foregoing  rules,  formulated  by  the  authors 

above  cited,  are  sujjported  by  hundreds  of  authori- 
ties appended  in  their  notes  to  these  statements. 

The  case   at   bar,   under   the   contracts   and   facts 
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existing  here,  comes  squarely  within  every  one  of 

the  five  rules  laid  down.  It  only  remains,  there- 
fore, to  discuss  the  question  of  whether  or  not 

some  recent  decisions  of  the  Supreme  Court,  which 

are  relied  upon  by  the  defendant  and  which  were 

cited  by  the  court  below  as  authority  for  the  de- 
cision it  rendered  in  this  case,  have  changed  these 

well  known  rules  so  far  as  they  may  apply  to  the 

facts  of  this  case,  or  whether,  as  we  have  indicated 

heretofore,  they  are  not  distinguishable  from  this 

case  and  have  not  in  any  way  prevented  the  same 

application  of  those  principles  in  the  present  case 
which  would  have  been  made  if  these  decisions  of 

the  Supreme  Court  had  never  been  rendered. 

The  cases  referred  to  are  three  in  number  only, 

and  the  court  below  having  based  its  decision  here 

solely  upon  them,  and  as  they  constitute  the  chief 

reliance  of  the  defendant,  they  deserve  and  will 
receive  some  extended  consideration. 

The  first  one  is  Sun  Printing  Asso.  vs.  MoorCy 
183  U.  S.  642.  The  Xew  York  Sun  chartered  a 

yacht  for  the  use  of  its  reporters  in  gathering 

news  in  Cuban  waters  during  the  Spanish-Ameri- 
can war.  This  use  under  the  circumstances  was 

somewhat  hazardous,  consequently  it  was  agreed 

by  the  contract  that  the  vessel  would  be  returned 

to  Moore,  the  owner,  within  a  specified  time,  and 

that  if  not  so  returned  the  sum  of  $75,000.00  would 
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be  paid  as  liquidated  damages.  Tlie  vessel  was 

lost  and  Moore  brought  a  libel  for  the  recovery  of 
the  stipulated  sum.  The  main  defense  was  that 

the  managing  ^^•\r_"V  uf  tL^  S:n  who  m.^'l^^  the 
contract  on  its  behalf  was  not  authorized  to  make 

such  an  agreement.  an>l  a  large  ix)rtion  of  the 

opinion  is  devoted  to  a  discussion  and  disposition 

of  this  question;  but  the  defense  was  also  made 

that  the  sum  stipulated  as  damages  for  failure  to 

return  the  vessel  should  1>e  held  to  Ije  a  mere  i)en- 
alty.  and  that  only  the  actual  damages  suffered 

should  be  paid.  In  holding  that  such  defen.se  c*ould 

not  lie  maintained  the  court  plainly  based  its  de- 
cision u]n:)n  the  gruunil  that  thnre  was  no  certain 

rule  of  il;;]ii:  Lies  asrertainaMe  in  such  a  case,  one 

reason  given  being  that  the  yacht  had  no  nuirl^pi 

rahie.  But  in  discussing  the  alx)ve  question 

^though  plainly  with  reference  only  to  the  particu- 
lar facts  of  that  special  case )  the  court  used  some 

language  which  has  since  been  .seize<l  ui>on  by 
counsel  and  courts  in  other  cases  as  warranting 

the  conclusion  which  the  defendant  here  now  seeks 

to  place  UTion  it,  and  which  the  court  l^elow  held 
bound  it  ti  render  the  decision  it  handed  down  in 

the  present  case,  and  which  it  quoted  in  the  de- 
cision here  rendered.    That  language  is  as  follows : 

"The  decisions  of  this  court  on  the  doctrine 

of  liquidated  damages  and  penalties  lend  no 

support  to  the  contention  that  parties  may  not 
bona  fide  in  a  case  where  the  damajes  are  of 
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an  uncertain  nature^  estimate  and  agree  upon 

tlie  measure  of  damages  wMch  may  be  sus- 
tained by  tbe  breach  of  an  agreement.  On  tbe 

contrary,  tbis  court  bas  consistently  main- 
tained tbe  principle  tbat  tbe  intention  of  tbe 

parties  is  to  be  arrived  at  by  a  proper  con- 
struction of  tbe  agreement  made  between 

tbem,  and  tbat  wbetber  a  particular  stipula- 
tion to  pay  a  sum  of  money  is  to  be  treated  as 

a  penalty,  or  as  an  agreed  ascertainment  of 
damages,  is  to  be  determined  by  tbe  contract, 
fairly  construed,  it  being  tbe  duty  of  tbe  court 
always,  tchcre  the  damages  are  uncertain  and 

have  been  liquidated  by  an  agreement,  to  en- 

force tbe  contract/^ 
(183  U.  S.,  p.  662) 

This  is  tbe  language  upon  wbicb  tbe  trial  court 

based  its  decision  in  tbe  present  case,  and  upon 

wbicb  tbe  defendant  evidently  relies  upon  this 

appeal  to  support  tbe  same.  Does  it  have  tbat 

effect,  in  \i.ew  of  tbe  clear  limitation  by  tbe  above 

language  to  cases  wbere  tbe  damages  are  of  an  un- 

certain natiu^e,  while  in  the  case  at  bar  the  dam- 
ages are  of  the  most  certain  nature  possible,  being 

specifically  fixed  by  the  law  itself  as  being  meas- 
ureable  by  the  exact  standard  of  the  market  value 

of  the  goods  to  be  bought,  and  the  undisputed  evi- 
dence showing  here  that  a  market  existed  (the 

contracts  also  shovdng  the  same  on  their  face), 

also  that  the  market  value  at  the  time  and  place 

of  the  breach  was  as  high  or  higher  than  the  con- 
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tract  price.  No  clearer  distinction  between  two 

cases  than  tMs  could  ever  exist,  and  this  distinc- 

tion lies  in  the  very  facts  which  constituted  the 

basis  upon  which  the  foregoing  decision  was  ren- 
dered; yet  in  order  for  that  decision  to  constitute 

an  authority  for  the  decision  in  the  present  case 
this  fundamental  difference  between  the  two  must 

be  ignored.  Had  the  Supreme  Court  intended  by 

its  decision  in  the  Sun  case,  to  abrogate  the  rule 

that  where  the  damages  are  certain  in  their  nature 

and  a  contract  fixes  a  specific  sum  to  be  paid  as 

liquidated  damages  for  a  breach  and  such  sum  is 

exorbitant  and  disproportionate  to  the  actuel  dam- 
ages suffered,  such  sum  is  a  penalty  and  only  the 

actual  damages  may  be  recovered,  it  would  have 

been  unnecessary  for  it  to  have  inserted  the  sen- 

tence "Where  the  damages  are  of  an  uncertain 
nature"  in  its  statement  of  what  it  considered  had 

always  been  the  former  holdings  of  that  court. 

The  italics  employed  in  this  quotation  are  ours, 

used  for  the  purpose  of  emphasizing  the  fact  that 

the  use  of  that  phrase  by  the  court  shows  conclu- 
sively that  it  had  in  mind  that  cases  frequently 

arise  where  the  damages  are  certain  and  easily 

ascertained  and  where,  in  consequence,  the  rule  is 

different  from  that  applying  in  the  case  then  be- 
fore it;  and  the  opinion  was  carefully  framed  by 

the  use  of  the  above  italicized  language  so  as  to  ex- 
clude from  the  rule  applied  in  that  case  other  cases 

of  a  different  character,  like  the  case  now  at  bar. 
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Had  tlie  court  determined  to  change  the  law  of 

this  subject  entirely,  and  to  proclaim  that  in  all 

cases  where  parties  stipulated  damages  such  liq- 
uidated damages  would  be  enforced,  regardless  of 

the  nature  of  the  case,  it  would  merely  have  said: 

"The  decisions  of  this  court  on  the  doctrine  of  liq- 
uidated damages  and  penalties  lend  no  support  to 

the  contention  that  parties  may  not  bona  fide  esti- 
mate and  agree  upon  the  measure  of  damages 

which  may  be  sustained  by  the  breach  of  an  agree- 

ment." Had  it  done  so,  then  there  would  be  ground 
for  saying  that  such  language  embraced  a  case  like 
the  one  at  bar.  But  the  court  inserted  the  phrase : 

"in  a  case  where  the  damages  are  of  an  uncertain 

nature,"  and  again,  in  the  same  announcement  it 

said  "where  the  damages  are  uncertain."  Can  it 
be  assumed  that  these  sentences  were  twice  in- 

serted in  this  way  without  any  meaning  being  at- 

tached to  them?  And  if  they  were  deliberately^ 
used  was  it  not  with  the  considered  intention  of 

preventing  the  other  portions  of  the  statement  of 

the  rule  from  being  unduly  extended  to  cases  where 

the  damages  are  certain  and  easily  ascertained? 

Yet  the  defendant  seeks  to  do  here  what  the  Su- 

preme Court  evidently  intended  should  not  be  done. 

How  can  it  be  said,  therefore,  that  the  Sun  case 

is  any  authority  for  the  position  assumed  by  the 

defendant  in  this  case,  where  the  facts  are  dia- 
metrically opposite  to  what  they  were  there,  in 

this  very  funclamental  particular?    It  is  our  firm 
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conviction  tliat  by  the  use  of  the  term:  "in  a  case 

where  the  damages  are  of  an  uncertain  nature," 
the  court  evinced  the  express  intention  that  the 

force  of  its  decision  should  not  be  extended  beyond 

cases  of  that  specific  character.  It  certainly  could 

not  expect  that  such  language  would  be  distorted  to 

include  cases  of  a  directly  opposite  nature.  Its 

meaning  is  further  indicated  by  its  approval  of  the 

holding  of  the  Circuit  Court  of  Appeals  (whose 

decision  it  affirmed),  that  because  the  yacht  had  no 

market  value  the  stipulated  damages  should  be 

enforced.    At  the  bottom  of  page  559  it  said: 

"That  court  held  that  the  value  fixed  in  the 
contract  was  controlling,  especially  in  view  of 

the  fact  that  a  yacht  had  no  market  value." 

The  use  of  the  word  "especially"  by  the  lower 
court  shows  that  it  considered  the  absence  of  a 

market  value  as  "controlling"  in  determining  that 
the  damages  in  such  a  case  were  uncertain,  and 

on  that  account  the  stipulation  for  an  agreed  sum 
would  be  enforced. 

The  foregoing  is  the  only  reasonable  and  proper 

construction  to  be  placed  upon  the  force  and  au- 

thority of  the  decision  in  the  Sun  Printing  Co. 

case,  namely,  that  it  is  of  authority  only  in  similar 

cases.  The  question  then  is,  in  what  respect  is  the 

case  at  bar  similar  to  that  case  on  the  above  essen- 

tial point,  upon  which  that  case  v/as  determined? 
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As  a  matter  of  fact  it  not  only  is  not  similar,  but 

it  is  the  direct  antithesis  of  it  in  its  salient  facts, 

and  especially  upon  this  pivotal  point.  In  this 

case  the  contracts  were  for  the  sale  of  a  quantity 

of  merchandise,  to  be  delivered  and  paid  for  in 

installments.  The  plaintiff  took  and  paid  for  the 

major  portion  of  the  property,  then  failed  to  take 

the  remainder.  The  property  had  a  market  value 

at  the  time  and  place  of  delivery  specified  in  the 

contracts.  This  not  only  appears  by  the  undisputed 

testimony  of  all  of  the  witnesses  of  both  parties, 

but  it  also  appears  from  the  contracts  themselves, 

for  they  stipulate  that  in  case  the  plaintiff  should 

fail  to  take  any  of  the  material  as  agreed  the  de- 

fendant might  sell  such  portions  in  the  *'open 

market."  (Plff.'s  Exhibit  3,  par.  11;  Plff.'s  Exhibit 
4,  par.  10. ) 

It  was  a  universal  rule  of  the  common  law,  re- 
enacted  into  statute  by  the  Uniform  Sales  Act, 

which  has  been  adopted  by  practically  all  of  the 

states  including  Oregon  and  Washington  where 

these  contracts  Vvere  made  and  where  they  were 

to  be  performed,  that  in  a  contract  for  the  sale  of 

material  to  be  paid  for  in  installments  as  the  same 

were  delivered,  if  the  contract  was  broken  by  the 

purchaser  failing  to  take  or  pay  for  a  portion  of 

the  goods  sold,  the  measure  of  the  damages  to  be 

recovered  by  the  seller  on  account  of  the  breach 
consisted  of  the   difference  between  the   contract 
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price  of  the  material  and  its  market  value  at  the 

time  and  place  of  the  breach,  where  the  same  had 
a  market  value. 

Uniform    Sales    Act,    Sec.    G4,    par.     (3), 
quoted  in  Williston  on  Sales,  Sec.  580. 

35  Cpc.,  p.  592,  par.  b. 

Olson's  Ore.  Laws,  Sec.  8225. 

It  necessarily  follows  that  in  the  present  case, 
where  the  goods  had  a  market  value  at  the  time 

and  place  of  the  plaintiff's  failure  to  take  the  re- 

mainder covered  by  the  contracts,  the  defendant's 
damages  were  fixed  and  certain,  made  so  by  the 

law  itself,  and  that  the  Sun  Printing  case  which 

was  decided  upon  the  express  ground  that  the  dam- 
ages in  that  case  were  uncertain  and  that  the 

property  there  had  no  market  value,  is  no  author- 
ity whatever  for  the  government  of  the  decision  to 

be  made  in  this  case,  or  for  holding  that  because 

the  stipulated  damages  v/ere  recoverable  in  that 

case  that  they  may  likewise  be  recovered  here.  As 

we  have  shown,  the  only  legitimate  inference  is 

quite  the  contrary. 

The  next  case  cited  in  the  opinion  of  the  court 

below  was  that  of  Wise  vs.  United  States,  249 
U.  S.  361.  That  was  a  case  where  one  Stannard 

(for  whom  the  plaintiff  Wise  was  afterwards  ap- 
pointed trustee  in  bankruptcy)  contracted  to  erect 

two  buildings  for  the  Department  of  Agriculture 
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tll-e-  contract  that  the  work  would  he  completed 
within  thirty  months,  time  being  of  the  essence  of 

the  contract,  and  in  case  such  work  should  be 

delayed  beyond  such  period  the  government  might, 

'Hn  view  of  the  difficulty  of  estimating  with  exact- 

ness the  damages  ivhich  tvill  resuW^  deduct  as  liq- 
uidated damages,  and  not  as  a  penalty,  the  sum  of 

$200.00  for  each  day  during  the  continuance  of 

such  delay  and  until  the  work  was  completed,  the 

deductions  to  be  made  from  au}^  payments  becom- 

ing due  under  the  contract.  The  court  called  atten- 
tion to  the  fact  that  the  sole  contention  on  the  part 

of  the  plaintiff,  who  sued  for  recovery  of  the  sums 

deducted,  was  that  because  a  single  sum  was  stip- 
ulated for  as  damages  without  regard  to  whether 

the  completion  of  one  or  both  of  the  two  buildings 

should  be  delayed,  and  because  the  damages  would 

probably  be  less  in  amount  if  one  were  comj)leted 

on  time  and  the  other  not,  than  if  the  completion 

of  both  were  delayed,  the  provision  of  the  contract 

with  respect  to  liquidated  damages  could  not  be 

considered  the  result  of  a  genuine  pre-estimate  of 
the  loss  which  would  be  caused  by  the  delay,  but 

should  be  regarded  as  a  penalty  which  requires 

proof  of  damage  in  niij  of  the  amounts  to  be  de- 
ducted (page  364).  The  court  then  answered  this 

contention  by  saying  that  as  there  was  delay  in  the 

completion  of  both  of  the  buildings  the  case  fell 

literally  within  the  terms  of  the  contract,  and  that 



29 

a  court  will  refuse  to  imagine  flKiifferent  state  of 

facts  tlian  that  before  it  for  the  purpose  of  obtain- 

ing a  basis  for  modifying  a  written  agreement 

(page  3G5).  The  court  then  proceeded  to  discuss 

"the  subject  of  the  interpretation  of  provisions  for 
liquidated  damages  in  contracts,  as  contradistin- 

guished from  such  as  provide  for  penalties,"  and 
after  citing  the  Sun  Printing  Association  case  it 

used  the  following  language,  which  is  the  portion 

quoted  by  the  court  below  in  the  opinion  delivered 
in  the  case  at  bar : 

"Courts  will  endeavor  by  a  construction  of 
the  agreement  Avhich  the  parties  have  made 
to  ascertain  what  their  intention  was  when 

they  inserted  such  a  stipulation  for  payment 
of  a  designated  sum,  or  upon  a  designated 

basis,  for  a  breach  of  a  covenant  of  their  con- 
tract, precisely  as  they  seek  for  the  intention 

of  the  parties  in  other  respects.  When  that  in- 
tention is  clearly  ascertainable  from  the  writ- 

ing, effect  will  be  given  to  the  provision  as 
freely  as  to  any  other,  tvhere  the  damaf/cs  are 
uncertain  in  nature  or  amount,  or  are  difficult 

of  ascertainment,  or  tvhere  the  amount  stipu- 
lated for  is  not  as  extravagant,  or  dispropor- 

tionate to  the  amount  of  property  loss,  as  to 
shoAv  that  compensation  Avas  not  the  object 

aimed  at,  or  as  to  imply  fraud,  mistake,  cir- 
cumvention, or  oppression.  There  is  no  sound 

reason  why  persons  competent  and  free  to 
contract  may  not  agree  upon  this  subject  as 

fully  as  upon  any  other,  or  why  their  agree- 
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menty  wlien  fairly  and  imderstandingly  entered 
into  with,  a  view  to  just  compensation  for  the 

anticipated  loss,  should  not  be  enforced." 
(Page  365) 

The  italics  in  the  foregoing  quotation  are  ours, 

inserted  for  the  same  purpose  as  the  italicized  por- 
tions of  the  opinion  quoted  from  the  decision  in  the 

Sun  Printing  case;  to  emphasize  the  fact  that  the 

court  here,  as  it  did  there,  expressly  excluded  from 

the  rule  it  was  announcing,  cases  where  the  dam- 
ages are  of  a  certain  nature,  and  cases  where  the 

stipulated  sum  is  wholly  disproportionate  to  the 

actual  damages  which  would  ensue  from  a  breach. 

By  such  express  exclusion  it  is  necessarily  implied 
that  in  such  cases  the  rule  there  laid  down  would 

not  govern,  or  be  applied.  That  is  made  more 

apparent  from  other  portions  of  the  opinion,  im- 

mediately following  the  part  aboA^e  quoted,  namely : 

"The  result  of  the  application  of  the  doc- 
trine thus  stated  to  the  case  before  us  cannot 

be  doubtful.  The  character  of  the  contract  and 

the  amount  involved  assures  experience  and 

large  capacity  in  the  contractor,  and  the  par- 
ties specifically  state  that  the  amount  agreed 

upon  as  liquidated  damages  had  been  'com- 

puted, estimated  and  agreed  upon'  between 
them.  It  is  obvious  that  the  extent  of  the  loss 

which  would  result  to  the  government  from 
delay  in  performance  must  be  uncertain  and 
difficult  to  det ermine y  and  it  is  clear  that  the 
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amount  stipulated  for  is  not  excessive,  having 
regard  to  the  amount  of  money  which  the  gov- 

ernment would  have  invested  in  the  buildings 
at  the  time  when  such  delay  would  occur,  to 
the  expense  of  securing  or  continuing  in  other 
buildings  during  such  delay,  and  to  the  con- 

fusion which  must  necessarily  result  in  the 
important  and  extensive  laboratory  operations 

of  the  Department  of  Agi^iculture."  (Page 366.) 

The  above  italics  are  also  ours,  to  point  out 

clearly  the  fundamental  distinctions  between  the 

facts  of  that  case  and  this  one.  We  shall  not  re- 

iterate what  those  distinctions  are,  as  we  have 

already  stated  them  sufficiently  in  our  comments 

upon  the  Sun  Printing  case ;  but  it  should  be  noted 
that  in  this  Wise  case  the  court  does  not  confine 

itself  to  excluding  from  the  force  of  its  decision 

the  instances  of  cases  where  the  damages  are  of  a 

certain  nature,  readily  ascertainable,  but  that  it 

also  specifically  excludes  cases  where  the  stipulat- 
ed sum  is  wholly  disproportionate  to  the  injury 

which  would  ensue  from  a  breach,  as  well  as  cases 

of  evident  oppression.  Both  of  these  latter  points 
will  receive  some  attention  from  us  later  on. 

From  the  foregoing  analysis  of  the  Wise  case 

it  is  apparent  that  it  is  plainly  distinguishable 

from  the  present  case,  and  is  of  no  more  authority 

for  the  position  of  the  defendant  in  this  case  than 

is  the  decision  in  the  Sun  Printing  case. 
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The  third  and  only  other  case  cited  by  the 

conrt  below  in  the  opinion  it  delivered,  is  that  of 

Hathaway  &  Co.  vs.  United  States,  249  U.  S.  460. 

This  was  a  contract  for  the  repair  of  a  revetment 

in  Michigan,  by  which  the  contractors  agreed  to 

complete  the  work  by  a  certain  time,  but  it  was 

not  done  until  sixty-eight  days  later.  A  deduction 
was  made  for  the  delay,  at  the  rate  of  $100.00  per 

day  for  a  certain  number  of  days'  delay,  as  liqui- 
dated damages  according  to  the  contract.  In  hold- 

ing that  under  the  circumstances  of  that  case  this 

deduction  was  allowable,  the  court  used  the  fol- 

lowing language,  which  is  the  portion  quoted  and 

relied  upon  for  its  conclusion  by  the  lower  court 
in  this  case: 

"There  is  no  reason  why  parties  competent 
to  contract  may  not  agree  that  certain  ele- 

ments of  damage  difficult  to  estimate  shall 
not  be  covered  by  a  provision  for  liquidated 
damages  and  that  other  elements  shall  he 
ascertained  in  the  usual  manner.  Provisions 

of  a  contract  clearly  expressed  do  not  cease 
to  be  binding  upon  the  parties  because  they 

relate  to  the  measure  of  damages." 

We  confess  to  these  italics  also.  Do  not  the 

italicized  portions  of  the  foregoing  quotations  also 

show,  like  those  in  the  two  former  cases,  that  it 

is  only  in  cases  where  the  damages  are  "difficult 
to  estimate"  that  the  rule  there  laid  down  applies? 
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The  language  quoted  from  the  above  decision  by 
the  court  below  (above  set  out)  is  plainly  equiva- 

lent to  saying  that  while  the  sum  stipulated  as 
liquidated  damages  will  be  enforced  in  cases  where 

the  damages  are  "difficult  to  estimate,"  it  will  not 
be  where  the  damages  are  certain  and  readily 
ascertainable;  also  that  in  cases  where  the  dam- 

ages are  not  difficult  to  estimate  but  are  easily 

ascertainable,  the  damages,  instea-d  of  being  fixed 

by  the  stipulated  sum  "shall  be  ascertained  in  the 

usual  manner."  This  plainly  means  that  where 
the  damages  are  certain  and  readily  ascertainable 

they  are  to  be  not  only  "ascertained  in  the  usual 
manner"  but  that  when  so  ascertained  such  actual 
damage  only  shall  be  the  measure  of  the  recovery, 

and  not  the  sum  stated  in  the  contract  as  the  liq- 
uidated damage. 

The  foregoing  interpretation  of  the  three  cases 

cited  by  the  court  below,  and  quoted  from  in  its 

opinion,  is  the  only  logical  one  in  view  of  the 

qualifying  clause  used  by  all  three  of  the  judges 

who  delivered  the  opinions  in  those  cases ;  and  that 

it  is  the  correct  construction  to  be  placed  upon 

those  decisions  and  the  one  which  the  court  in- 

tended should  be  placed  upon  them,  is  evidenced 

by  the  fact  that  such  interpretation  harmonizes 

those  cases  with  the  law  as  laid  down  in  thousands 

of  decisions  of  all  the  courts,  over  a  period  of 

judicial  history  extending  through  past  centuries 
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down  to  date,  wliile  if  tlie  interpretation  contended 

for  by  tlie  defendant  liere  were  to  be  placed  upon 

them  tbey  must  be  beld  to  bare  radically  cbanged 

the  existing  law,  witbout  waiting  for  legislative 

enactment  on  tbe  subject,  and  to  sucb  an  extent 

that  in  future,  however  oppressive  or  unjust  pro- 
visions might  be  which  are  incorporated  in  such 

contracts,  for  the  forfeiture  of  whatever  exorbitant 

sums  might  be  inserted,  for  a  breach  causing  dam- 
age hoAvever  slight,  the  courts  would  be  bound  to 

enforce  the  provision  upon  the  plea  made  by  the 

famous  Shylock,  "it  is  so  nominated  in  the  bond." 

The  evolutionary  improAement  of  the  law  by 

judicial  decision,  by  gradually  incorporating  into 

the  laAv  the  milder  and  more  salutary  principles  of 

equity,  by  which  the  harsh  and  rigid  rules  of  the 

laAv  may  be  modified  according  to  the  equities  and 

natural  justice  of  the  particular  case  under  iuA^es- 

tigation,  is  one  of  the  boasted  qualities  of  the  mod- 
ern common  law.  The  manner  in  which  that  eAo- 

lution  has  proceeded  from  very  early  times  up  to 

the  present  time  upon  the  question  we  are  noAV 

considering,  is  clearly  described  by  Williston  in 

his  work  on  contracts,  in  sections  769-778,  and 

particularly  in  sections  775-77G ;  showing  that  the 
courts  eventually  evolved  and  established  the  rules 

which  we  set  out  at  the  beginning  of  this  brief. 
These  rules  AAere  formulated  Avith  the  sole  end  in 

view  of  doing  siihstantial  justice  between  the  par- 



35 

tis,  not  favoring  either  the  one  or  the  other,  it 
being  considered  a  safe  rule  to  follow  in  practically 
all  cases  that  the  awarding  of  a  sum  which  would 

cover  the  actual  damage  suffered  by  a  breach, 
would  indemnify  the  one  injured  while  it  would 

not  place  an  unjust  penalty,  disproportionate  to 

the  real  injury,  upon  the  one  who  had  committed 
the  breach.  Now  that  the  law  has  attained 

this  high  state  of  perfection,  by  being  thus 

purified  through  the  struggles  of  the  courts  for 

ages,  is  it  reasonable  to  suppose  that  the  Supreme 
Court  intended  to  abolish  the  whole  fabric  at  one 

stroke  by  a  single  decision?  If  the  Sun  Printing 

case.i^  to  receive  the  constru-ction  piit^upon  it,  by 

affirmative,  but  if  it  is  to  be  interpreted  according 
to  the  view  we  have  set  forth  above  the  answer  will 

be  no.  We  do  not  believe  that  the  Supreme  Court 

intended  to  revert  to  any  such  ractionary  doctrine 

as  that  contended  for  by  defendant. 

It  is  a  very  unsafe  practice  to  select  a  mere 

excerpt  from  an  opinion  and  to  rely  upon  that  as 

an  authority  for  the  determination  of  another  case, 

without  carefully  comparing  the  facts  of  the  two 

cases  in  order  to  see  whether  they  agree  exactly 

upon  the  pivotal  points  upon  which  the  one  was 

decided  and  upon  which  the  other  must  rest.  Yet 

that  is  what  the  defendant  in  this  case  is  attempt- 
ing to  do.  But  one  familiar  with  the  course  of 

decisions  of  the   Supreme  Court  must  know  that 
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fully distinguish  and  weigh  the  facts  of  each  indi- 

vidual case  coming  before  it,  and  to  reach  its  con- 

clusions according  to  the  real  equities  of  each  case 
in  accordance  with  well  established  rules  of  law. 

The  truth  of  this  statement  may  be  illustrated  by 
a  brief  reference  to  the  attitude  of  that  court  in 

cases  involving  a  construction  of  the  Sherman  and 

Clayton  Anti-trust  acts.  When  the  Trans-Missouri 

and  Joint  Traffic  decisions  were  made  the  profes- 
sion generally,  and  many  courts,  assumed  that  the 

court  had  held  that  any  combination  which  in  any 

way  tended  to  restrict  interstate  commerce  had 
been  condemned.  But  when  the  Standard  Oil  and 

Tobacco  cases  were  decided  these  same  people 

jumped  to  the  opposite  conclusion,  and  assumed 

that  by  the  adoption  of  the  doctrine  of  reasonable 

restraint  the  court  had  virtually  nullified  the  stat- 
ute, and  that  thenceforth  any  form  of  combination 

might  be  entered  into  so  long  as  the  bounds  of  rea- 
son were  maintained.  But  that  the  court  did  not 

intend  that  any  such  arbitrary  interpretation  of  its 
decisions  in  those  cases  should  be  made  was  evinced 

by  decisions  in  other  cases  which  it  subsequently 

rendered,  a  recent  notable  example  of  these  being 

the  Trenton  Potteries  case,  47  Sup.  Ct.  Eep.  377, 

decided  February  21,  1927.  y\^hen  properly  con- 

sidered, by  keeping  in  mind  the  difference 

in  facts  between  the  various  cases  in  which 

these    decisions    were    made,     the     different     re- 
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suits  attained  by  the  court  in  tlie  various  cases 

will  be  found  to  have  been  due  to  the  special  dif- 

ference existing  in  the  facts,  and  not  to  any  de- 
parture by  the  court  from  the  principles  laid  down 

in  i^revious  cases.  And  in  this  manner  the  various 

decisions  may  be  harmonized,  while  if  those  facts 

are  ignored  they  will  appear  to  be  conflicting.  And 
so  it  is  with  the  decisions  of  that  same  court  on 

the  question  of  the  distinction  between  liquidated 

damages  and  a  penalty.  It  is  clear  that  the  court 

never  intended  that  a  mere  excerpt  from  an  opin- 
ion which  it  had  carefully  framed  with  reference 

solely  to  the  special  facts  then  being  considered, 

should  be  selected  and  applied  to  a  totally  different 

situation,  or  that  qualifying  phrases  which  had 

been  purposely  inserted  should  be  quietly  ignored 

or  glossed  over,  and  that  its  opinion  in  this  emas- 
culated form  should  be  presented  as  authority  for 

the  arbitrary  application  of  the  quoted  excerpt  to 

a  state  of  facts  not  only  different  from  that  passed 

upon  by  the  court  but  exactly  contrary  thereto. 

This  is  especially  the  case  when  to  so  apply  it 

would  put  the  court  in  the  attitude  of  judicially 

legislating  out  of  existence  a  long  array  of  prece- 
dents established  by  all  of  the  courts  throughout 

a  period  of  at  least  a  century,  while  a  different 

and  more  logical  interpretation  would  harmonize 

and  reconcile  the  court's  position  with  previous 

judicial  history,  as  well  as  Avith  previous  decisions 

rendered  by  itself  on  the  same  subject,  and  with 
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the  Act  of  Congress  on  this  very  subject,  quoted  by 

Judge  Bunn  in  a  case  we  shall  cite  below  herein. 

We  therefore  now  beg  leave  to  point  out,  as 

briefly  as  we  can  in  view  of  the  importance  of  the 

subject,  the  special  circumstances  of  the  case  at 

bar  which  bring  it  squarely  within  the  established 

law  of  the  subject  as  presented  in  the  rules  for- 

mulated and  set  out  at  the  beginning  of  this  argu- 
ment, and  which  exclude  it  from  the  class  of  cases 

covered  by  the  qualifying  phrases  used  by  the  Su- 

preme Court  in  the  three  decisions  above  comment- 
ed upon;  and  Avhich  also  show  that  the  equitable 

principles  which  the  courts  of  law  have  held  under 

certain  circumstances  require  that  a  sum  stipu- 
lated to  be  forfeited  as  liquidated  damages  shall  be 

held  to  be  a  mere  penalty,  inserted  as  a  punish- 

ment for  violation  of  a  contract  instead  of  by  wa}^ 
of  recompense  for  actual  damages,  apply  to  the 

present  case;  and  that  in  this  case  only  the  actual 

damages  (if  any)  suffered  by  the  defendant,  can 

be  withheld  from  the  guaranty  fund  deposited  with 

the  defendant,  and  that  the  plaintiff  is  clearly  en- 
titled to  recover  the  residue,  after  the  deduction 

of  such  actual  damages,  or  the  entire  fund  if  no 

actual  damages  were  sustained. 

The  contracts  in  this  case  contain-  several  dif- 

ferent covenants  the  nature  of  which  is  quite  dif- 

ferent.    For  the  breach  of  some  of  them  the  dam- 



ad 

ages  would  necessarily  be  quite  small,  while  the 

breach  of  others  would  entail  damage  in  consider- 

ably larger  amounts.  Thus,  the  plaintiff  is  to  take 

and  pay  for  a  certain  quantity  of  material  within 

a  certain  time;  he  is  also  to  pay  certain  sums  into 

the  guaranty  fund  at  certain  times ;  also  to  pay  the 

cost  or  charges  for  storing  the  material  at  all 

points  other  than  Vancouver,  Washington;  also  to 

pay  the  cost  of  loading  the  material  which  might 

be  remaining  at  the  time  of  the  final  settlement; 

to  pay  and  save  the  defendant  harmless  from  any 

charges  which  might  accrue  for  demurrage  on  cars ; 

and  he  is  not  to  assign  any  of  his  right  or  interest 

in  the  contracts.  The  damages  which  might  accrue 

from  a  breach  of  an}'  of  the  lesser  requirements 
would  be  much  less  than  for  a  breach  of  the  more 

important  ones;  as,  for  example,  a  failure  to  pay 

demurrage  or  loading  charges  as  distinguished 

from  a  failure  to  i)ay  some  of  the  larger  sums  re- 
quired to  be  paid  into  the  guaranty  fund.  Yet  the 

contracts  provide  that  for  the  breach  of  these  cove- 
nants, or  any  one  of  them  the  entire  amount  of  the 

guaranty  fund  shall  be  forfeited  to  the  defendant. 

How  can  it  be  said  that  this  was  agreed  upon  as 

constituting  a  pre-estimate  of  the  compensatory 

damages  that  Avould  follow  upon  such  a  breach, 
Avhen  the  measure  was  fixed  as  the  same  for  any 

breach,  while  the  actual  damage  from  some 

breaches  would  differ  extraordinarily  from  what  it 

would  be  in  the  case  of  others?     In  the  light  of 
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tlie  authorities  on  tMs  particular  point  the  fore- 

going facts  Avill  be  found  to  be  of  the  highest  im- 
portance. Even  the  Supreme  Court,  in  the  Wise 

case  relied  upon  by  defendant,  recognized  the  ex- 
istence of  the  rule  which  holds  that  in  such  cases 

the  stipulated  forfeiture  must  be  held  to  be  a  pen- 
alty rather  than  liquidated  damages,  where  the 

court  used  the  following  language  heretofore 

quoted : 

"*  *  *  or  where  the  amount  stipulated  for 
is  not  as  extravagant,  or  disproportionate  to 
the  amount  of  property  loss,  as  to  show  that 

compensation  was  not  the  object  aimed  at." 

The  authorities  all  show,  and  the  text-writers 
all  assert,  that  the  two  chief  criterions  resorted  to 

by  the  courts  to  determine  whether  or  not  the  par- 
ties really  intended,  within  contemplation  of  the 

law,  to  fix  a  true  measure  of  damages  for  a  breach 

when  they  contracted  for  the  forfeiture  of  a  fixed 

sum  as  liquidated  damages,  are  first,  whether  the 

stipulated  amount  is  nearly  enough  in  size,  com- 
pared with  the  actual  damage  which  would  ensue 

from  the  breach  for  which  it  is  to  be  forfeited,  as 

to  constitute  true  and  fair  compensation  for  such 

a  breach,  or  whether  it  is  so  large  that  it  would 

be  grossly  exorbitant;  and  second,  Avhether  in  case 

of  a  breach  the  damages  which  would  follow  are 

of  a  certain  nature,  or  whether  they  are  of  such 

an  uncertain  quantity  that  they  could  not  possibly 
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be  predetermined  or  ascertained.  Measured  by 
both  of  these  standards  the  forfeiture  clauses  of 

the  contracts  here  place  this  case  in  the  class  of 

those  fixing  a  mere  penalty. 

But  there  is  another  feature  of  the  contracts  in 

this  connection  which  is  very  important.  As  the 

material  is  delivered  to  the  plaintiff  and  paid  for 

from  time  to  time  under  the  contracts,  the  size  and 

amount  of  the  guaranty  fund  is  constantly  increas- 
ing, while  the  damage  (if  any)  which  defendant 

would  or  could  suffer  by  the  failure  of  the  plaintiff 

to  take  the  undelivered  material  which  might  re- 
main is  constantly  decreasing,  for  the  damage 

could  only  consist  of  the  difference  between  the 

contract  price  and  the  market  value,  and  estimat- 
ing the  quantity  of  material  remaining  at  the  time 

the  contracts  were  cancelled  at  approximately 

2000  tons  as  claimed  by  the  plaintiff,  the  actual 

damage  sustained  by  the  defendant,  assuming  that 

the  market  value  had  declined  to  even  $5.00  per 

ton  below  the  contract  price,  would  not  exceed 

$10,000.00,  while  the  entire  amount  of  the  guar- 

anty fund  at  that  time  exceeded  $50,000.00.  But 

by  the  undisputed  testimony  here  the  market  value 

had  not  declined  but  had  actually  increased,  so 

that  it  then  exceeded  the  contract  price  by  from 

$5.00  to  $10.00  per  ton,  therefore  the  defendant 

suffered  no  damage  at  all  by  the  breach ;  yet  if  the 

construction  is  to  be  given  to  these  contracts  which 
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tract  is  completed  the  greater  are  the  damages 
in  case  of  a  failure.  .  .  .  The  policy  of  the  law 

will  not  permit  parties  to  make  that  liqui- 
dated damages  by  calling  it  such  in  their  con- 
tract, which  in  its  nature  is  clearly  a  penalty 

or  forfeiture  for  non-performance." 

Davis  vs.  Freeman^  10  Mich.  188,  191. 

In  a  similar  case  the  Virgina  court  reached  the 

same  conclusion  upon  the  same  grounds,  although 

the  Michigan  case  was  not  cited  or  referred  to.  In 
that  case  the  court  said: 

"The  subject  matter  of  the  contract  in  the 
case  at  bar  is  the  cutting  of  logs  from  an 
agTeed  area  or  locality,  and  the  delivery  of 
them  to  a  named  line  of  railroad,  for  which 

work  one  of  the  parties,  the  Stony  Creek  Lum- 
ber Company,  was  to  pay,  and  the  other.  Fields 

&  Company,  to  receive  a  stipulated  sum  per  M 
feet  for  all  logs  cut  and  delivered,  but  the  sum 

of  fifty  cents  per  M  f eef  is  retained  on  the  pay- 
ments to  be  made  monthly  until  the  completion 

of  the  entire  work.  It  would  seem  wholly  un- 
reasonable to  deduce  from  this  contract  that 

it  was  intended  by  the  parties  that  the  stipu- 
lation for  the  reserve  of  fift}^  cents  per  M  feet 

of  logs  delivered  until  the  completion  of  the 
entire  work  was  to  be  regarded  as  stipulated 
or  liquidated  damages,  and  not  merely  as  a 
security  for  the  completion  of  the  work.  To 
so  construe  this  type  of  contract  would  oftener 
than  otherwise  work  inequality  and  injustice, 
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since  the  nearer  tlie  approach,  of  the  comple- 
tion of  the  work  its  breach  occurred  the  larger 

would  be  the  amount  withheld,  and  the  nearer 

the  beginning  of  the  work  the  breach  occurred 

the  less  would  be  the  amount  retained  as  dam- 

ages, although  presumably  the  breach  would  be 

more  injurious  in  the  latter  case  than  in  the 
former.  If  the  sum  reserved  until  fulfillment 

of  the  contract  be  treated  as  a  penalty  or  as 

security  for  its  fulfillment  and  no^t  as  liqui- 

'  dated  damages,  no  injury  could  result  to  either 
party;  as,  in  such  a  case,  the  party  injured 

by  the  breach  would  be  entitled  to  recover  of 

the  offending  party  the  damages  he  alleges 

and  proves,  no  more  and  no  less.  We  see  noth- 

ing in  the  contract  under  consideration  to  in- 
dicate that  it  would  be  impossible,  or  even  dif- 

ficult, to  establish  by  competent  proof  the 

actual  damages  resulting  from  its  breach,  if 
a  breach  be  shown. 

Stony    Creek   Lor.    Co.    v.    Fields   &    Co., 

102  Va.  1;  45  S.  E.  797. 

Dillingham  v.  Fitch,  42  Wis.  679;  084-686. 
Savannah  cG  C.  R.  R.  Co.,  56  Cxa.  331,  337. 

The  circumstances  in  the  foregoing  cases  fit  the 

facts  in  the  case  at  bar  exactly,  and  the  same  equit- 

able reasons  which  impelled  the  decision  there  exist 

here;  for  here,  as  there,  the  sum  retained  as  pro- 

tection in  case  of  a  breach  was  retained  as  security 

only  and  "no  injury  could  result  to  either  party" 

here,  any  more  than  it  could  there,  by  awarding 
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only  tlie  actual  damages  suffered,  tlie  amount 

thereof  (and  that  only)  to  be  deducted  from  the 

sum  retained;  and  this  because  here,  as  well  as 

there,  there  is  nothing  "to  indicate  that  it  would 
be  impossible,  or  even  difficult,  to  establish  by 

competent  proof  the  actual  damages  resulting  from 

its  breach."  Why  should  the  court  resort  to  the 
harsh  rule  contended  for  by  the  defendant,  when 

the  application  of  a  more  equitable  principle  which 

would  result  in  no  harm  to  either  party  is  per- 
missible under  a  fair  construction  of  all  of  the  au- 

thorities on  the  subject? 

In  a  decision  by  the  Circuit  Court  of  Appeals 

for  the  Eighth  Circuit,  rendered  by  Judge  Bunn, 

who  was  an  eminent  Judge  of  the  Central  West, 

the  court  used  this  language: 

"We  think  it  was  error  to  direct  a  verdict 
for  the  full  amount  of  $20,000.00,  the  amount 
named  in  the  bond,  without  requiring  evidence 
of  actual  damages  sustained.  Such  a  claim 
would  seem  to  savor  more  of  the  pound  of  flesh 

and  'due  and  forfeit  of  my  bond'  rule,  than  of 
the  spirit  of  modern  equity.  Unless  it  be  clear 
that  the  case  is  one  where  it  would  be  difficult 

or  impossible  to  assess  the  actual  damages 

from  testimony  given,  the  court  should  con- 
strue the  amount  named  in  the  bond  or  con- 
tract as  a  penalty,  although  the  parties  haA  e 

chosen  to  call  it  'stipulated  damages.'  It  is  a 
general  rule  that,  where  the  contract  provides 
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for  the  payment  of  a  large  sum  of  mon^  upon 
the  failure  of  the  party  to  pay  a  smaller  sum, 
the  amount  named  as  damages  Avill  be  con- 

strued as  a  penalty,  although  called  'stipulated 
damages.'  This  is  not  because  the  contract  to 
pay  money  is  essentially  different  from  a  con- 

tract to  perform  work  or  labor  or  to  do  any 
other  thing,  but  because  the  actual  damages 
are  capable  of  assessment ;  and  the  rule  is  just 
the  same  in  all  cases  where  the  actual  dam- 

ages can  be  assessed  from  testimony.  The 
parties  cannot,  by  calling  the  sum  mentioned 

'stipulated  damages,'  change  what  is  essential- 
ly a  penalty  intended  to  secure  the  perform- 

ance of  the  contract  into  damages,  to  take  the 
place  of  the  damages  actually  sustained.  The 

Ke vised  Statutes  of  the  United  States  (sec- 
tion 9G1)  provide: 

'In  all  suits  brought  to  recover  the  for- 
feiture annexed  to  any  articles  of  agree- 

ment, covenant,  ])ond,  or  other  specialty, 

where  the  forfeiture,  breach  or  non-per- 
formance appears  by  the  default  or  confes- 

sion of  the  defendant  or  upon  demurrer, 
the  court  shall  render  judgment  for  the 

plaintiff  to  recover  so  much  as  is  due  ac- 
cording to  equity.  And  when  the  sum  for 

which  judgment  should  be  rendered  is  un- 
certain, it  shall,  if  either  of  the  parties 

request  it,  be  assessed  by  a  jury.' 

This  rule  Congress  has  provided  for  the  guid- 
ance of  the  Federal  Courts  in  all  cases  where 
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it  is  applicable.  It  is  just,  benign,  and  equit- 
able, while  the  rule  which  the  court  has  ap- 
plied in  the  case  at  bar  seems  harsh,  inequit- 

able, and  quite  unnecessary." 
Chicago  H.  W.  Co.  vs.  United  States  (C.C.A.), 

106  Fed.  385,  389. 

Keferring  to  the  act  of  congress  quoted  in  the 

foregoing  case,  the  court  further  said  that  such 

statute  defined  "the  attitude  of  the  government 
towards  these  cases,  and  prescribes  the  rule  it  is 

willing  to  abide  by"  (on  page  389). 

Many  authorities  might  be  cited  in  addition  to 

the  foregoing,  sustaining  this  doctrine.  The  con- 
tracts in  this  case  having  been  made  in  Oregon  to 

be  performed  in  both  Oregon  and  Washington,  we 

append  a  few  decisions  made  by  the  courts  of  last 

resort  of  both  those  states,  together  with  a  few  ad- 
ditional ones  from  outside,  for  although  we  are 

aware  that  the  Supreme  Court  holds  that  on  ques- 

tions of  commercial  law,  coming  before  it  for  de- 
cision, it  is  not  bound  by  the  decisions  of  the  state 

courts,  yet  it  also  holds  that  it  will  pay  great 

deference  to  the  rulings  of  those  courts  in  cases 

concerning  controversies  over  contracts  made  there- 

in. The  first  of  the  following  citations  was  a  de- 
cision by  the  trial  judge  in  the  case  at  bar,  who 

was  then  one  of  the  justices  of  the  Supreme  Court 

of  Oregon,  and  that  decision  is  considered  a  leading 

case  and  is  cited  as  such  by  practically  all  of  the 
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text-writers   and   annotaters   who   have   discussed 

this  subject. 

Withelm  vs.  Eaves,  21  Ore.  194;  199-201. 

Yuen  Suey  vs.  Fleshman^  65  Ore.  606,  613. 

Ranter  vs.  Masters,  79  Ore.  534,  539. 

Alvord  vs.  Banfield,  85  Ore.  49,  58. 

Krut  vs.  Rohhins,  12.  Wash.  7. 

Johnson  vs.  Grooh,  24  Wash.  474. 

McDaniels  vs.  Gowey,  30  Wash.  412. 

Bell  vs.  Scranton  Coal  Co.,  59  Wash.  659. 

Stoner  vs.  Schultz,  69  Wash.  687. 

Sledge  vs.  Arcadia  Orchards  Co.,  77  Wash. 
477. 

Bignall  vs.  Gould,  119  U.  S.  495. 

McCall    vs.    Deuchler    (8th    C.C.A.),    174 
Fed.  133. 

N.  W.  Fixture  Co.  vs.  Kilhourne  Co.  (9th 

C.C.A.),  128  Fed.  256,  261. 

Smith  vs.  Newell,  37  Fla.  147,  153. 

Greenhlat  vs.  McCall,  67  Fla.  165. 

Coen  vs.  Burchard,  124  la.  394. 

Dryer  vs.  Kister,  118  Minn.  112. 

Connolly  vs.  Priest,  72  Mo.  App.  673. 

RuUn  vs.  Gahler  Co.,  Ill  N.  Y.  Supp.  124. 

Trauh.   Construct.    Co.   vs.   Hartman,   112 

N.  Y.  Supp.  919,  affirmed  in  117  N.  Y. 

Supp.  1149. 

Muldoon  vs.  Lynch,  66  Cal.  536. 
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In  tlie  above  case  of  Bignall  vs.  Gould  the 

Supreme  Court  of  the  United  States  said,  by  Jus- 
tice Gray: 

"By  the  rules  now  established,  at  law  as 
well  as  in  equity,  the  sum  of  $10,000.00  named 

in  this  bond  is  a  penalty  only,  and  not  liqui- 
dated damages.  .  .  .  The  object  of  the  bond  is 

to  secure  the  obligee's  discharge  from  a  large 
number  of  claims  against  him,  held  by  certain 
third  persons  severally,  amounting  in  all  to 
something  like  $39,000.00,  and  varying  from 
more  than  $8000.00  to  less  than  $10.00  each. 
A  failure  of  either  of  those  persons  to  release 
any  one  of  those  claims  would  be  a  breach  of 

the  bond;  and  for  any  such  breach  a  just  com- 
pensation might  be  estimated  in  damages.  The 

sum  of  $10,000.00  must  therefore  be  regarded 

as  simply  to  secure  the  payment  of  such  dam- 
ages as  the  obligee  may  suffer  from  any  breach 

of  the  bond."  (Citing  Watts  vs.  Connors^  115 
IT.  S.  353,  and  other  cases.) 

Bignal  vs.  Gould,  119  U.  S.  495   

And  in  the  Northwest  Fixture  case  above  cited, 

the  court  we  are  now  addressing  said,  by  Gilbert,  J. : 

"It  is  the  general  rule  that,  where  the  sum 
named  in  the  contract  to  be  paid  on  a  breach 
thereof  is  evidently  wholly  disproportionate  to 
the  damage  actually  sustained,  or  tvhere  it  is 
shown  that  no  actual  damage  has  been  sus- 

tained by  the  breach,  the  courts  will  deem  the 
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parties  to  have  intended  to   stipulate  for   a 

mere  penalty  to  secure  performance." 

N.  W.  Fixture  Co.  vs.  KUhourne  Co., 
128  Fed.  256,  261. 

And  in  a  comparatively  recent  decision  by  this 

court,  involving  the  construction  of  a  contract  for 

the  drilling  of  an  oil  well,  in  which  it  was  stipu- 
lated that  if  the  well  should  not  be  constructed  as 

agreed,  then  "because  the  damage  occasioned  there- 

by" to  the  obligee  "would  be  difficult  if  not  impos- 

sible to  ascertain,"  this  court,  after  citing  Sun 
Printing  case,  the  Wise  case  and  Bethlehem  Steel 

Co.  case,  and  saying  that  if  there  had  been  dam- 
ages by  the  failure  to  drill  the  well  in  that  case 

it  might,  on  account  of  the  uncertainty  and  diffi- 
culty of  establishing  same,  have  felt  constrained 

to  follow  the  rule  laid  down  by  the  Supreme  Court 

in  those  cases  and  to  hold  that  such  damages 

should  be  construed,  under  such  circumstances,  to 

be  liquidated  damages  and  not  a  mere  penalty; 

yet  that  inasmuch  as  there  were  no  actual  damaffes 

resulting  in  that  case  the  stipulated  sum  could  not 

be  forfeited  or  recovered.  (Opinion  by  Hunt,  J.) 

Rispin  vs.  Midnight  Oil  Co.  (9th  C.  C.  A.) 

291  Fed.  481,  482;  484-486. 

Gay  Mfg.  Co.  vs.  Camp  (C.C.A.),  65  Fed. 
794. 

Davis  vs.  United  States,  17  Ct.  of  Claims 

201,  215. 
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N.  W.  Fixture  Co.  vs.  Kilhourne  Co.  (9tli 
C.C.A.),  128  Fed.  261. 

II. 

No  damage  resulted  to  Defendant  from  the  Plain- 

tiff's breach  here,  even  assuming  such  a  breach 
occurred. 

As  appears  from  the  case  last  above  cited,  even 

if  the  court  felt  impelled  by  the  decisions  of  the 

Suj^reme  Court  in  the  Sun,  Wise,  Bethlehem  and 

Hathaway  cases  to  hold  the  sum  denominated  liq- 

uidated damages  in  the  contracts  here  to  be  for- 

feitable to  the  defendant,  notwithstanding  that  any 

actual  damages  which  might  be  sustained  would, 

in  this  case,  be  easily  ascertainable,  and  although 

the  amount  of  any  such  damages  are,  in  a  case  like 

this  one,  predetermined  and  fixed  by  the  law  itself 

at  a  definite  and  fixed  standard,  yet  no  actual 

damage  having  been  occasioned  by  the  plaintiff's 
breach  (if  any  breach  occurred),  because  the  mar- 

ket value  of  the  property  at  the  time  of  such  a 

breach  was  as  high  or  higher  than  the  contract 

price,  the  court  would  be  bound  by  the  rule  laid 

down  by  itself  in  the  foregoing  decisions  to  hold 

that  the  defendant  cannot  retain  the  guaranty 

fund  here,  because  where  no  damage  is  occasioned 

the  stipulated  sum  cannot  be  construed  to  be  liq- 
uidated damages. 
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Tliat  at  the  time  and  place  of  the  breach  al- 
leged by  defendant  to  have  been  committed  in  the 

case  at  bar,  and  when  the  contracts  were  cancelled 

on  account  thereof,  the  market  vahie  of  the  mater- 

ial remaining  undelivered  was  equal  to  or  exceeded 

the  contract  price  is  demonstrated  by  practically 

all  of  the  evidence.  We  shall  briefly  summarize  it. 

The  contract  price  as  fixed  by  all  of  the  contracts 

was  the  uniform  sum  of  $00.00  per  gross  ton  for 

the  new  and  old  or  re-laying  rails,  and  $G7.20  per 
gross  ton  for  the  accessories. 

The  plaintiff  testified  that  the  market  value  of 

new  rails  in  September  to  and  including  December, 

1921,  was  $85.51,  and  of  old  or  re-laying  rails  it 

was  $55.00  a  gross  ton.  And  that  the  value  of  ac- 
cessories then  was  $3.50  to  $3.55  per  hundred,  they 

being  sold  by  that  basis,  the  same  as  spikes  and 

bolts.  The  above  price  of  new  rails  being  for 

standard  GO-pound  rail.  That  the  contract  covered 

about  150  tons  of  40-pound  rail  remaining:  untaken, 

and  that  they  had  taken  an  advance,  the  value  then 

being  $95.51  a  ton  at  Portland.  (Record,  pp.  OG,  G7). 

Plaintiff's  witness  Brady,  a  railway  equipment 

man,  testified  that  at  that  time,  in  the  summer  of 

1921,  the  market  value  of  rail  and  accessories  was 

around  $00.00  to  $05.00  per  ton ;  that  the  price  fell 

off  about  $5.00  a  ton  in  October.  That  he  offered 

the  Spruce  Prodilction  Corporation  (the  defendant 

here),  in  October,  1921,  $55.00  a  ton  for  550  tons 
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of  these  same  Callan  rails,  after  the  defendant  had 
cancelled  the  Callan  contracts  and  had  taken  over 

the  material  itself,  and  that  the  defendant  rejected 

the  offer  notwithstanding  he  deposited  a  certified 

check  for  $5000.00  with  his  offer.  (Kecord,  pages 

81,82.) 

Plaintiff's  witness  K.  A.  Stewart,  who  is  in  the 

railroad  and  logger's  supply  business,  testified  that 
the  market  value  of  re-laying  rails  and  accessories 
in  Oregon  and  Southern  Washington  in  September 

and  October,  1921,  was  about  $60.00.  (Record, 

pages  82,  83). 

Plaintiff's  Avitness  O.  M.  Ash,  sales  agent  for 
the  United  States  Steel  Products  Company  which 

sells  everything  produced  by  the  United  States 

Steel  Corporation,  testified  that  the  market  value 

in  September  and  October,  1921,  at  Chicago  f.o.b. 

cars,  of  new  standard  rails  of  55  pounds  and  heav- 
ier, was  $45.00  per  gross  ton,  to  which  would  be 

added  the  freight  to  the  point  of  shipment;  that 

on  rails  lighter  than  50-pounds  per  yard  there  is 

no  base  price;  that  the  freight  rate  on  rails  be- 
tween Chicago  and  Portland  was  $37.00  a  ton. 

(Record,  pages  84,  85).  This  would  make  his  valu- 
ation at  Portland  $82.00  i)er  ton. 

Defendant's  witness  Farr,  who  was  sales  man- 
ager for  the  defendant  for  a  sht)rt  time  after  it 

took  over  the  Callan  rails,  testified  that  the  price 
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of  rails  in  the  fall  of  1921,  after  the  termination 

of  the  contracts  by  defendant,  was  $47.00  base,  at 

Pittsburg.  (Record,  page  109).  That  the  freight 

from  there  to  Portland  by  rail  was  around  $35.00 

to  $40.00  per  ton.  (Record,  page  110).  Making  the 

lowest  value  at  Portland  $82.00  a  ton. 

Defendant's  witness  Peterson,  the  district  su- 
pervisor now  for  the  defendant  corporation  at  To- 

ledo, Oregon,  testified  that  the  base  price  for  rail 
in  the  fall  of  1921  was  somewhere  between  $47.00 

and  $40.00,  the  price  being  $47.00  at  the  beginning 

of  1921  and  dropping  to  $40.00  during  the  latter 

end  of  the  year.  (Record,  page  113).  This  would 

make  the  value  at  Portland,  adding  freight,  at 

least  $75.00  a  ton,  accepting  Farr's  figures  for  the 
freight. 

Defendant's  witness  Hall,  a  machinery  dealer 

residing  at  Seattle,  who  said  he  had  sold  a  million 

dollars  worth  of  machinery,  not  rails,  for  the  de- 

fendant, and  who  evidently  was  more  than  a  will- 

ing witness,  testified  that  the  value  of  re-laying 
rails  in  the  fall  of  1921  was  $33.00  to  $36.00  a  ton. 

(Record,  pages  117,  118).  He  was  a  flippant  and 

over-eager  witness,  and  his  testimony  is  regarded 

by  us  with  suspicion. 

Summarizing  this  testimony,  and  taking  the 

lowest  figures  fixed  by  each  witness,  adding  the 
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freight  to  Portland  (where  only  the  mill  base  value 

is  given),  we  find  the  following: 

By  Plaintiff's  evidence: 

Callan     $85.50  a  ton 

Brady        60.00  a  ton 
Stewart     60.00  a  ton 
Ash       82.00  a  ton 

Total    ...$287.50 

Dividing  this   by  fonr   gives   $71.87   as   the 
average  value  as  fixed  by  the  plaintiff  and  his 
witnesses. 

By  Defendant's  evidence: 

Farr   $82.00 
Peterson    .   75.00 
Hall       33.00 

Dividing  this  by  three  gives  as  the  average 

value  fixed  by  defendant's  witnesses  $63.33. 

Adding  these  two  averages  together  and 

then  dividing  them  by  two  gives  the  net  aver- 
age value  according  to  the  testimony  of  all  of 

the  witnesses,  including  the  defendant's  star 
witness  Hall,  as  $67.60  per  ton. 

When  we  remember  that  the  contract  fixed  the 

price  for  the  new  and  old  rail  at  $60.00  per  ton, 

and  for  the  accessories  at  $67.20  per  ton,  it  is  im- 
possible to  see  how  the  defendant  was  damaged  at 

all,  for  the  law  fixes  the  damages  at  the  difference 

between  the  contract  price  and  the  market  value 
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at  tlie  time  and  place  of  the  breach,  and  we  find 
that  by  the  joint  evidence  of  the  parties  the  mar- 

ket value  here  at  that  time  was  $7.60  in  excess  of 

the  contract  price  for  the  old  and  new  rails,  and 

40  cents  per  ton  in  excess  of  the  contract  price  for 

the  accessories,  and  by  Defendant's  own  proof  it 
was  $3.33  per  ton  in  excess  of  the  contract  price 
for  rails. 

Under  the  law  as  laid  down  by  this  court  itself 

in  the  cases  of  N.  W.  Fixture  Co.  vs.  Kilhourne, 

128  Fed.  256,  261,  and  Rispin  vs.  Midnight  Oil  Co., 

291  Fed.  484-486,  above  cited,  there  can  be  no  for- 
feiture of  a  stipulated  amount  where  there  are  no 

damages,  even  though  a  breach  be  confessed.  It 

follows  that  there  can  be  no  forfeiture  in  this  case, 

hence  that  the  plaintiff,  though  he  might  have 

broken  the  contract  in  some  respect,  is  entitled  to 

recover  his  money  which  is  being  retained  by  the 

defendant  without  authority  of  law. 

The  only  real  dispute  of  any  fact  in  the  case 

was  as  to  the  actual  quantity  of  material  that  re- 
mained after  the  contracts  were  cancelled.  The 

plaintiff  claims  that  after  deducting  from  the 

quantity  of  approximately  13,000  tons  which  the 

defendant  had  on  hand  when  the  first  contract  was 

made  as  recited  in  that  contract,  the  portions  spec- 

ified therein  to  be  deducted,  including  what  the 

defendant  required  for  its  own  use  as  therein  men- 

tioned, it  left  approximately  7,120  gross  tons  cov- 
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ered  by  the  contract,  and  that  deducting  therefrom 

the  quantity  which  the  plaintiff  actually  took  and 

paid  for  according  to  the  contracts  up  to  the  time 

they  were  cancelled  by  the  defendant,  there  only 
remained  1,972  tons  not  taken,  which  were  covered 

by  the  contract.  On  the  other  hand  the  defendant 

claims  that  approximately  9000  tons  were  covered 

by  the  contracts,  to  be  accepted  by  the  plaintiff, 

and  that  he  took  and  paid  for  only  about  4000 

tons,  leaving  a  balance  of  approximately  5000  tons 

not  taken  or  paid  for.  The  bulk  of  the  testimony 

is  directed  towards  this  dispute.  The  plaintiff 
claims  that  in  order  to  accommodate  the  defendant 

he  agreed  to  substitute  for  some  of  the  rails  in  the 

contracts  rails  brought  in  by  defendant  from  an- 
other source,  known  as  the  Murphy  or  Clatsop 

rails,  which  the  defendant  did  not  have  on  hand 
when  the  contract  was  made  and  which  were  not 

covered  by  it,  and  that  while  he  agreed  to  try  and 

dispose  of  these  for  the  defendant,  as  an  accom- 

modation, he  never  agreed  to  accept  them  in  addi- 
tion to  the  quantity  originally  contracted  for,  and 

that  the  discrepancy  between  the  plaintiff's  and 

defendant's  figures  as  to  what  quantity  of  material 
remained  undelivered  when  the  contracts  were  can- 

celled arose  in  consequence  of  that. 

But  in  view  of  the  fact  that  no  damages  could 

possibly  result  to  the  defendant,  on  account  of  there 

being  a  market  for  the  material  and  the  market 
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value  being  higher  than  the  contract  price,  and  that 

when  no  damages  result  the  forfeiture  cannot  be  en- 

forced, as  this  court  has  held  in  the  cases  above  cited, 

it  is  absolutely  immaterial  how  much  material  re- 
mained, so  the  testimony  on  that  entire  subject  may 

be  disregarded. 

III. 

The  Court  should  have  confined  the  Defendant's 
evidence  of  market  value  to  the  time  of  the 

alleged  breach  of  the  contract. 

While  this  is  one  of  the  errors  assigned  here, 

and  was  one  of  the  grounds  of  the  motion  for  new 

trial,  we  do  not  deem  it  material  for  the  reason 

just  mentioned,  namely:  that  the  undisputed  testi- 
mony shows  that  at  the  time  of  the  alleged  breach 

as  well  as  for  a  considerable  period  thereafter  the 

market  value  of  this  material  was  considerably 

higher  than  the  contract  price,  and  in  any  event 
that  it  was  not  lower. 

But  we  deem  it  advisable  to  present  now  the 

reason  for  filing  a  motion  for  a  new  trial  at  all 

here,  and  to  call  attention  to  the  fact  that  this  case 

having  been  tried  by  the  court  without  a  jury,  by 

consent  of  parties,  and  there  being  practically  only 

one  question  of  law  involved  which  arises  upon  the 

whole  e\idence,  which  as  to  that  point  is  substan- 

tially undisputed,  the  appeal  falls  within  the  prac- 
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tice  prescribed  by  tlie  judicial  code  for  siicli  cases, 

and  tbe  question  of  wlietber  a  new  trial  was  moved 

for  or  not,  under  sucli  circumstances,  is  not  ma- 

terial; also  tbe  court  will  not  turn  away  a  merit- 
orious case  for  the  lack  of  a  formal  objection  or 

exception.     The  statute  referred  to  is  as  follows: 

"All  of  the  said  courts  shall  have  power  to 
grant  new  trials,  in  cases  where  there  has  been 
a  trial  by  jury,  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts 

of  law.  On  the  hearing  of  any  appeal,  certi- 
orari, writ  of  error,  or  motion  for  a  new  trial, 

in  any  case,  civil  or  criminal,  the  court  shall 

give  judgment  after  an  examination  of  the  en- 
tire record  before  the  court,  without  regard  to 

technical  errors,  defects,  or  exceptions  which 

do  not  affect  the  substantial  rights  of  the  par- 

ties." 
Sec.  2G9,  Jud.  Code;  U.  S.  Code,  Tit.  28, 

Sec.  391. 

It  has  been  held  that  where  a  jury  was  waived 

and  the  facts  were  undisputed  and  the  court  was 

fully  apprised  of  litigant's  position  and  that  coun- 
sel vigorously  opposed  adverse  ruling,  the  Circuit 

Court  of  Appeals  was  authorized  by  this  statute  to 

review  the  evidence,  notAvithstanding  neither  find- 

ings nor  requests  for  findings,  were  made. 

Muentzer  v.  Los  Angeles  Trust  Co.   (C.C. 

A.),  3  Fed.  2nd  22. 
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In  the  present  case  at  tlie  conclusion  of  the 

trial  the  court  below  listened  patiently  to  full  oral 
arguments,  then  took  the  matter  under  advisement 

and  a  rather  full  brief  was  presented  by  us  in 
which  we  urged  the  same  considerations  we  are 

presenting  to  this  court  now.  The  court  then  ren- 

dered its  decision  and  findings  were  drawn  by  de- 

fendant's counsel,  merely  finding  generally  for 
defendant  on  the  facts  and  the  law,  and  without 

service  thereof  on  plaintiff's  counsel  until  the  entry 
of  judgment,  which  was  entered  the  same  day.  Not 

having  had  an  opportunity  to  object  or  except  to 

such  findings,  or  to  present  any  modification  there- 
of we  filed  a  motion  for  new  trial,  setting  forth 

the  same  grounds  urged  in  our  oral  argument  and 

brief;  not  that  Ave  expected  the  court  below  to 

change  its  mind  but  as  a  matter  of  courtesy,  and 
in  order  to  make  it  clear  to  this  court  that  we  were 

"vigorously  opposing"  the  position  of  the  defend- 
ant, as  we  had  also  done  at  the  trial. 

The  only  points  upon  which  there  was  any  shad- 
ow of  dispute  in  the  present  case  as  to  the  facts, 

was  in  reference  to  the  market  value  of  the  prop- 

erty and  as  to  what  was  the  exact  quantity  of 

material  covered  by  the  contracts  which  remained 

when  the  contracts  were  cancelled;  and  both  these 

questions  became  immaterial  for  the  reasons  here- 

tofore pointed  out.  Hence  this  case  can  be  treated 

as  falling  within  all  the  conditions  of  the  Muentzer 
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case  just  cited,  and  is  peculiarly  one  calling  for  the 

application  of  tlie  rule  prescribed  by  the  last  clause 

of  the  above  statute,  for  there  is  virtually  only  one 

question  of  law  to  be  decided  on  this  appeal  and 

that  arises  on  the  record  from  the  undisputed  tes- 
timony. 

IV. 

Did  Defendant  waive  a  breach  by  delivering  material 
and  accepting  payments  thereafter? 

We  present  this  point  here  because  we  pre- 
sented it  in  the  court  below,  but  we  did  not  there 

nor  do  we  here  by  any  means  consider  it  the 

strongest  point  in  our  case.  Xot  that  Ave  have  any 

doubt  as  to  the  law  on  the  subject,  which  is  well 

settled,  but  because  the  time  when  the  deliveries 

were  made  and  the  paj^ments  were  accepted,  com- 
pared with  the  time  of  the  breach  alleged  and  the 

cancellation  of  the  contracts  therefor  in  this  case, 

is  so  close  together  that  it  lends  some  support  to 

the  defendant's  argument  that  no  waiver  ensued 
thereb3^    The  law  of  the  subject  is  as  follows: 

Where  a  contract  provides  that  it  may  be  for- 
feited in  case  of  a  breach,  the  party  against  whom 

a  breach  is  committed  has  the  right  to  elect 

whether  he  will  waive  the  breach  and  proceed  with 

the  contract  as  still  in  force,  or  whether  he  will 

stand  upon  the  breach  and  enforce  such  rights  as 
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tlie  law  gives  Mm  therefor.  If  he  at  first  treats 

the  Ibreach  as  terminating  the  contract  and  gives 

notice  to  the  other  party  that  his  rights  are  for- 
feited, but  thereafter  continues  under  the  contract 

to  perform  it  on  his  part  as  if  it  were  still  in  force 

this  amounts  to  a  waiver  of  his  right  of  forfeiture, 
and  he  cannot  thereafter  treat  it  as  forfeited,  even 

for  a  new  breach,  without  giving  a  new  notice  of 
forfeiture  and  a  reasonable  time  thereafter  for  the 

other  party  to  pay  up  or  perform  the  contract  on 

his  part. 

2   Williston  on   Contracts,   Sec.   687;   and 

page  1328  and  note  74. 

Armshy   vs.    Grays   Harhor   Co.,    62   Ore. 
173,  178. 

Graham  vs.  Merchant,  43  Ore.   294;  304, 
305. 

Massey  vs.  Becker,  90  Ore.  461. 

Schulder  vs.  Ladew  Co.,  165  N.  Y.  Supp. 
504. 

The  undisputed  evidence  shows  here  that  the 

remaining  material  was  to  be  taken  and  paid  for 

by  plaintiff  by  August  1,  1921,  and  that  this  was 

not  done;  and  that  the  defendant  gave  written 

notice  on  September  29,  1921,  that  it  terminated 

the  contracts  and  forfeited  ail  the  plaintiff's  rights 
thereunder  on  account  of  such  failure.  But  the 

evidence  also  shows  that  after  August  1  the  de- 

fendant delivered  material   to   plaintiff  upon  his 
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orders,  and  that  it  accepted  payments  therefor 

afterwards  and  as  late  as  October  30,  1921.  If  the 

law  were  strictly  applied  this  Avould  constitute  a 

waiver  by  the  defendant  of  the  plaintiff's  breach 
of  the  provision  which  required  him  to  take  the 

material  by  August  1,  1921.  We  present  the  situ- 
ation for  what  it  is  worth.  It  certainly  does  not 

in  any  way  detract  from  the  position  assumed  by 

us  on  the  main  question  of  law  involved  in  this 

case  which  we  have  previously  discussed,  and  it 

may  perhaps  be  considered  as  somewhat  strength- 

ening the  general  equities  of  the  plaintiff's  situa- 
tion which  arise  from  the  considerations  heretofore 

set  forth. 

Some  remarks  on  the  Defendant's  position. 

Counsel  for  defendant  in  their  argument  in  the 

court  below  (as  did  the  lower  court  in  its  opinion), 

laid  some  stress  upon  the  fact  that  the  defendant 

being  a  corporation  organized  under  an  act  of  Con- 
gress during  the  war  for  a  special  purpose,  the 

continuance  of  which  would  only  be  for  a  limited 

time  whereupon  it  would  be  dissolved,  and  such 

purpose  having  ceased  when  these  contracts  were 

made  that  therefore  it  is  reasonable  to  presume 

that  in  agreeing  that  the  guaranty  fund  might  be 

forfeited  for  any  breach  of  the  contract  by  the 

plaintiff  the  parties  contemplated  that  the  market 

value  of  the  property  would  not  be  the  correct 

measure  of  damages  for  a  breach^  and  that  on  that 
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account  tlie  stipulated  amount  must  be  enforced. 

In  this  connection  the  court  below  said,  near  the 

close  of  its  opinion: 

"In  any  event  it  is  apparent  that  the  inten- 
tion of  the  parties  was  to  avoid  any  contro- 

versy on  that  question  by  fixing  the  amoimt 
of  such  damages  in  advance.  It  may  have  been 
imprudent  and  unwise  for  the  plaintiff  to 
make  such  an  arrangement  but  having  done  so 

the  court  cannot  relieve  him  therefrom." 

This  argument,  that  because  the  parties  have 

designated  the  amount  it  must  be  presumed  that 

they  intended  to  avoid  any  controversy  on  the  sub- 
ject and  hence  that  this  must  be  conclusively  taken 

as  the  legal  intention  of  the  parties  to  be  therefore 

enforced  whether  right  or  wrong,  equitable  or  in- 
equitable, has  by  many  writers  and  courts  been 

shov/n  to  be  fallacious,  because  the  logical  result 
of  such  a  view  would  be  that  it  would  abolish  the 

entire  law  of  this  subject  and  would  in  every  in- 
stance measure  the  legal  effect  to  be  given  to  the 

contract  by  the  mere  terms  employed ;  so  that  how- 
ever grossly  disproportionate  the  sum  designated 

might  be,  as  compared  Avith  the  real  damage 

caused,  it  would  be  enforceable;  and  however  easy 

it  might  be  to  compute  the  damages,  yet  because  a 
certain  sum  had  been  designated  in  advance  the 

rule  of  law  that  where  the  damages  are  certain 

and  easily  ascertainable  would  be  abrogated  at  a 
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stroke.  We  liave  called  attention  to  this  in  our 

previous  discussion  and  cited  tlie  authorities  show- 

ing that  this  view  is  unfounded.  That  the  inser- 
tion of  the  amount  stipulated  in  these  contracts 

was  not  made  because  the  parties  considered  the 
material  would  not  have  a  market  value  in  case  of 

a  breach  is  made  plain  by  the  fact  that  in  the  two 

last  contracts  it  is  expressly  declared  that  in  case 

all  the  material  is  not  taken  by  the  plaintiff  at 

the  stipulated  time  the  portion  that  remains  un- 
taken  may  be  disposed  of  by  the  defendant  on  the 

"open  market."  Would  it  be  just  to  permit  the 
defendant  to  keep  this  remaining  material  and  to 

sell  it  on  the  market  and  then  to  keep  the  j^roceeds 

received  from  the  sale,  without  accounting  to  the 

defendant  in  any  way  or  showing  that  it  had  been 

damaged?  If  the  parties  had  intended,  as  the 

lower  court  says,  that  the  market  value  would  not 

be  a  fair  measure  of  defendant's  damages  in  case 

of  the  failure  of  plaintiff  to  take  all  of  the  ma- 
terial, why  did  they  not  say  so  in  their  contract, 

as  they  did  in  Rispin  vs.  Midnight  Oil  Co.,  291 

Fed  481,  decided  by  this  court,  where  they  said 

"because  the  damage  occasioned  thereb}^  would  be 

difficult  if  not  impossible  to  ascertain."  In  that 
case  (hereinabove  cited)  this  court  properly  laid 

stress  upon  that  language  as  indicating  the  inten- 
tion of  the  parties;  while  in  the  case  at  bar  the 

lower  court  virtually  imports  the  same  effect  to 

the  absence  of  such  language.     But  notwithstand- 
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ing  such  language  in  tlie  Eispin  case  this  court 

held  that  because  no  actual  damage  ensued  there 

the  provision  for  the  stipulated  amount  could  not 
be  enforced.  Yet  the  lower  court  held  here  that  in 

spite  of  the  fact  that  no  actual  damage  occurred  to 

defendant  the  stipulated  sum  can  be  withheld  by 
defendant. 

But  other  facts  here  show  that  the  insertion 

of  the  stipulated  sum  in  these  contracts  was  not 

based  upon  the  defendant's  anxiety  to  wind  up  its 
corporation.  The  first  contract  was  made  April  5, 

1919,  to  be  fully  performed  by  December  30,  1919, 

giving  practically  nine  months  for  performance. 

By  the  second  contract,  made  November  8,  1919, 

the  time  was  extended  until  October  1,  1920,  an 

extension  of  nine  months  more ;  giving  in  all  eight- 

een months'  time  for  the  performance  of  the  first 
contract  (for  the  first  and  second  contracts  to- 

gether constituted  in  law  but  one  entire  contract). 
It  should  be  noted  that  this  second  contract  recited 

that  "Whereas  conditions  have  arisen  since  the 

execution  of  Contract  No.  SPC-333  which  make  it 

to  the  hest  interests  of  both  parties  to  amend  cer- 

tain clauses  therein,"  and  that  the  only  amendment 
made  Avas  in  the  extension  of  time  for  nine  addi- 

tional months,  and  that  at  that  time  the  war  had 

been  over  for  a  period  of  more  than  a  year ;  where- 

from  it  clearly  appears  that  the  winding  up  of  the 

defendant  corporation  had  nothing  whatever  to  do 
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witli  tlie  time  fixed  for  the  performance  of  the 

contracts,  and  that  that  matter  did  not  enter  into 

the  minds  of  the  parties,  nor  is  there  any  evidence 

to  show  that  it  was  ever  alluded  to  or  considered, 

either  then  or  at  the  time  any  of  the  other  con- 

tracts were  made.  But  the  testimony  of  the  de- 

fendant's witness  Peterson  shows  that  he  is  now 

the  "district  supervisor"  for  the  defendant  at  To- 

ledo, Oregon,  having  charge  of  the  defendant's 
present  operations  in  Lincoln  County,  Oregon, 

which  it  may  be  presumed  are  of  an  extensive 

character.  (Kecord,  page  112).  The  continuance 

of  other  operations  up  to  the  present  time,  totally 

disconnected  with  the  plaintiff's  contracts,  shows 
that  the  controversy  over  these  contracts  is  not, 

as  claimed,  all  that  prevents  the  defendant  from 

closing  up  its  corporation. 

But  counsel  for  defendant  on  the  argument  he- 
low,  also  dwelt  upon  the  fact  that  plaintiff  had 
taken  some  3600  tons  of  material  under  the  first 

two  contracts  (the  original  one  and  the  first  ex- 
tension) and  that  he  had  only  taken  some  300  tons 

under  the  third  contract  and  only  a  few  hundred 

tons  under  the  last  one,  and  the  lower  court  also 

mentioned  this  in  its  opinion.  We  fail  to  see  Avhat 

bearing  this  has  upon  the  question  of  law  involved 

here,  but  however  that  may  be  it  is  quite  plain 

why  more  material  was  taken  under  the  first  two 
contracts  than  under  the  last  two.     Each  of  the 
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two  first  contracts  ^ave  plaintiff  nine  months  for 

l>erformance,  a  total  of  eighteen  months  for  the 

two;  while  the  third  contract,  which  was  made 

February  3,  1921,  to  be  performed  by  June  1,  1921, 

gave  only  four  months'  time,  and  the  fourth  and 
last  contract,  made  June  2,  1921,  to  be  performed 

b}^  August  1,  1921,  gave  only  two  months'  time,  or 
a  total  of  only  six  months  for  the  performance  of 

the  last  two  contracts  as  distinguished  from  a  total 

of  eighteen  months  for  the  first  two.  The  defend- 
ant of  course  then  knew  that  the  plaintiff  had 

taken  only  about  o()00  tons  under  the  first  con- 
tracts, and  that,  according  to  the  figures  it  now 

gives  as  to  what  remained  when  the  contracts  were 

cancelled  and  after  deducting  the  quantity  taken 

under  the  last  two  contracts  of  aboTit  GOO  tons, 
there  then  remained  to  be  taken  under  the  last  two 

contracts  approximately  r)(>00  tons  (according  to 

defendant's  computation,  with  which,  however,  we 
do  not  agree).  How  then,  it  may  be  asked,  did  the 

defendant  assume  that  the  plaintiff  would  be  able 

to  take  and  pay  for  5000  tons  in  four  months  under 

the  third  contract,  or  5300  tons  in  two  months  un- 

der the  fourth  contract,  when  he  had  required 

eighteen  months  to  take  the  much  less  quantity 

of  3000  tons?  It  appears  to  us  that  when  the 

defendant  required  the  plaintiff  by  the  third  con- 

tract to  take  this  larger  amount  in  only  four 

months'  when  previous  experience  had  demonstrat- 

ed that  it  required  eighteen  months  to  dispose  of  a 
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mucli  less  quantity,  and  tlie  defendant  at  the  same 

time  greatly  tightened  up  and  strengthened  the 

forfeiture  provisions  and  features  of  the  contract 

in  its  own  favor;  and  that  when  it  required  prac- 
tically the  same  quantity  to  be  taken  in  two  months 

by  the  fourth  contract,  and  still  further  strength- 

ened the  forfeiture  provisions  for  itself,  its  con- 

duct savored  of  that  "oppression"  which  the  Su- 
preme Court  said  in  the  Wise  case  (as  above 

quoted)  Avas  in  itself  a  ground  for  holding  a  stipu- 
lated sum  extorted  under  such  circumstances  to  be 

a  penalty  and  unenforcible. 

This  same  disposition  to  take  advantage  of  the 

plaintiff's  position  and  to  oppress  him  into  con- 
senting to  unreasonable  conditions  and  harsh  pen- 

alties, is  further  evinced  by  the  defendant's  con- 
duct in  refusing  to  consent  to  a  further  extension 

of  the  fourth  contract  although  evidently  the  de- 
partm-ent  at  Washington  was  agreeable  thereto, 

unless  the  plaintiff  Avould  deposit,  in  addition  to 

the  guaranty  fund  already  in  the  hands  of  the 

defendant,  a  bond  or  security  in  the  exorbitant 

sum  of  $200,000.00  more.  And  even  then  the  ex- 
tension was  only  to  be  for  from  three  to  six  months 

more.  (Record,  pages  64,  65.) 

So  the  defendant  took  over  the  property  itself, 

and  its  evidence  shows  that  it  took  it  two  years 

to  do  what  it  is  now  seeking  to  penalize  the  plain- 
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tiff,  in  the  vast  sum  of  ovei-  $53,000.00,  for  not 
doing  in  two  months,  according  to  the  terms  ex- 

torted by  the  last  contract. 

The  defendant  was  permitted  to  show  by  its 

witnesses  how  much  its  operations  cost  while  it 

was  selling  this  material  during  that  two  years, 

although  it  admitted  that  it  was  at  the  same  time 

doing  other  things.  This  sum  amounted  in  all  to 

approximately  $82,000.00  and  was  evidently  so  ex- 
orbitant as  to  draw  comment  from  the  trial  judge 

at  the  time.  (Record,  pages  102,  103). 

If  through  the  inefficiency  of  the  defendant's 
employees  an  excessive  amount  of  money  was  ex- 

pended in  disposing  of  this  property  the  plaintiff 

cannot  be  charged  therewith,  especially  as  no  evi- 

dence of  damages  is  admissable  on  defendant's  be- 
half where  it  is  claimed  that  stipulated  sums  con- 

stitute liquidated  damages.  If  the  sum  is  to  be 

held  liquidated  damages,  then  the  defendant  is  lim- 
ited to  that  precise  sum  and  cannot  claim  any  more 

or  less.  The  introduction  of  evidence  to  show  dam- 

age to  the  defendant  is  inconsistent  with  the  theory 

that  the  stipulated  sum  is  to  be  considered  liqui- 

dated damages,  and  is  a  concession  that  such  sum 

is  in  reality  a  penalty.  It  is  a  matter  of  history 

that  the  operations  of  the  Spruce  Production  Cor- 

poration were  conducted  by  inexperienced  persons, 

formerly  civilians,  who  were  appointed  to  positions 
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in  the  hastily  assembled  army,  decorated  with  uni- 
forms and  titles,  and  sent  into  the  northwest  to 

manufacture  spruce  into  airplane  timber;  compe- 
tent and  experienced  lumbermen  who  were  on  the 

ground  and  familiar  with  the  work  and  conditions, 

and  who  could  have  performed  the  required  work 

in  less  than  one-quarter  the  time  and  at  much  less 

expense,  being  ignored  and  pushed  aside.  Certainly 

the  plaintiff  should  not  be  penalized  because  of 

these  conditions,  nor  should  the  law  be  stretched 

to  favor  the  defendant  under  these  circumstances. 

CONCLUSION 

In  view  of  the  foregoing  considerations,  show- 

ing that  the  guarant}^  fund  consists  of  the  plain- 

tiff's money  deposited  with  defendant  merely  as 
security,  and  that  the  only  breach  of  these  con- 

tracts by  plaintiff  arose  out  of  and  was  caused 

b}^  the  fact  that  a  misunderstanding  actually  ex- 

isted as  to  just  how  much  of  the  remaining  ma- 

terial was  covered  by  and  included  in  the  plaintiff's 
contract,  and  that  the  plaintiff  had  good  reason 

to  believe  and  really  did  believe  that  another  ex- 
tension was  to  be  granted  for  taking  this  material ; 

and  that  Avhen  the  contracts  were  terminated  by 

the  defendant  there  was  a  market  for  the  property 

at  that  place,  and  that  the  market  value  of  the 

same  was  equal  to  or  actualh^  exceeded  the 
contract  price,  which  condition  continued  for  some 
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time  thereafter,  tlie  market  value  increasing  in  the 

following  year  over  what  it  was  even  then;  and 

that  under  any  circumstances,  as  well  as  by  the 

well  settled  rules  of  law  on  the  subject  of  contracts 

for  the  sale  of  such  property,  the  damages  which 

would  follow  on  a  breach,  by  the  failure  to  take 

the  property  as  agreed,  are  certain  and  readily 

ascertainable, — in  view  of  all  these  considerations 
and  of  the  language  used  in  the  authorities  cited, 

we  insist  that  the  interpretation  we  have  put  upon 

the  decisions  which  the  defendant  relies  upon  here 

is  the  only  correct  one,  and  that  when  the  facts  in 

those  cases  are  scrutinized  carefully  the  distinction 

beween  those  cases  and  this  one  are  plain,  and  that 

the  court  which  rendered  those  decisions  never  in- 

tended that  they  should  be  applied  to  cases  li];e 

this  one  but  carefully  excluded  such  cases  from 
the  rule  there  laid  down. 

,  The  act  of  Congress  quoted  by  Judge  Binin  as 

hereinbefore  set  out  (then  being  Sec.  DGl  Rev. 

Stats.,  now  in  U.  S.  Code,  Tit.  28,  Sec.  785)  ex- 
pressly provides  that  in  cases  involving  forfeitures 

provided  for  in  any  agreement  the  court  shall  ren- 
der judgment  only  for  so  much  as  is  due  according 

to  equity;  and  as  stated  by  Judge  Bunn  (as  here- 

tofore quoted)  :  "This  rule  Congress  has  provided 

for  the  guidance  of  the  Federal  Courts  in  all  cases 

where  it  is  applicable.  It  is  just,  benign,  and 

equitable,  while  the  rule  Avhich  the  court  has  ap- 
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plied  in  tlie  case  at  bar  seems  harsli,  inequitable, 

and  quite  unnecessary."  And  be  furtber  said  tbat 

sucb  statute  defined  "tbe  attitude  of  tbe  govern- 
ment towards  tbese  cases,  and  prescribes  tbe  rule 

it  is  willing  to  abide  by.''  Tbat  language,  both  of 
tbe  statute  and  of  tbe  foregoing  comments  of  tbe 

judge  tbereon,  cover  tbe  present  case  exactly.  Sball 

tbe  officers  of  tbe  defendant  here  (if  we  assume 

tbis  to  be  a  government  corporation  in  effect, 

tbougb  it  is  not  one  in  fact  as  tbe  Supreme  Court 

beld  in  258  IT.  S.  549)  fix  tbe  attitude  of  tbe  gov- 
ernment towards  tbe  plaintiff  in  tbis  case,  or  may 

not  it  more  correctly  be  assumed  tbat  tbe  attitude 

of  tbe  government  is  more  accurately  determined 

by  tbe  act  of  Congress  on  tbe  subject,  and  by  tbe 

above  interpretation  placed  upon  tbat  act  by  tbe 

Federal  Court  of  Appeals? 

It  is  therefore  respectfully  submitted  tbat  tbe 

plaintiff  is  entitled  to  recover  tbe  amount  of  tbe 

guaranty  fund,  tbe  amount  of  wbicb  was  fixed  by 

defendant's  bookkeeper  at  tbe  sum  of  $53,607.24. 
(Eecord,  page  93). 

Even  if  tbis  court  were  inclined  to  allow  to  tbe 

defendant  tbe  amount  its  bookkeeper,  Mr.  O'Kelly, 
testified  tbat  it  cost  tbe  defendant  to  sell  tbe  re- 

maining property,  wbicb  be  said  was  80  per  cent 

of  $32,467.11— wbicb  would  be  $25,973.68— (Record, 

page  102),  tbe  plaintiff  would  still  be  entitled  to 
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the  difference.  But  in  cases  of  this  kind,  where 

the  defendant  has  wrongfully  detained  moneys  de- 
posited as  security  for  the  performance  of  a  con- 

tract and  the  courts  have  held  that  the  same  may 
be  recovered  by  the  other  party  in  an  action  for 

money  had  and  received,  interest  is  allowed  for 

the  time  the  money  has  been  detained. 

Graham  vs.  Merchant,  43  Ore.  924;  p.  310, 

par.  11. 

Interest  on  the  stipulated  amount  paid  into  the 

guaranty  fund  at  the  rate  of  6  per  cent  per  annum 

from  September  29,  1921,  when  the  contracts  were 

cancelled,  would  slightly  exceed  this  sum  of  $25,- 
963.78  which  defendant  claims  it  cost  to  re-sell  the 

remaining  material,  so  that  if  the  interest  were 

offset  against  that  cost  it  would  still  entitle  the 

plaintiff  to  recover  practically  the  full  amount  paid 

into  that  fund.  We  therefore  urge  that  in  the  in- 

terest of  justice  and  equity  the  plaintiff  be  award- 
ed judgment  for  the  full  sum,  and  we  do  not  believe 

that  the  great  government  of  the  United  States 

desires  that  harsh  penalties  should  be  extorted 
from  one  of  its  citizens  under  the  circumstances 

existing  in  this  case. 

Kespectfully  submitted, 

Sheppard,  Phillips  &  Ralston, 
and  Richard  Sleight, 

Attorneys  for  Appellant. 





No.  5553 

In  the 

Winittt  States  Circuit  Court 
oi  Appeals; 

For  the  Ninth  Circuit 

A.   C.    CALLAN 

Appellant 
vs. 

UNITED    STATES    SPRUCE    PRODUCTION 

CORPORATION,  a  Corporation 

Appellee 

Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Appellee's  Brief 
11 

Paul  P.  O'Brien 
Carey  and  Keer  '^'^'"'^ 
Omar  C.  Spencer 

Attorneys  for  Appellee 





SUBJECT    INDEX Page 

Statement  of  the  Case       3 

Argument         4 

Memorandum  Opinion  of  Trial  Court     10 

Conclusion       32 

STATUTE    AND    CASE    INDEX Page 

Section  649,  Revised  Statutes  (Comp.  St.  Par.  1587)       5 

Section  700,  Revised  Statutes  (Comp.  St.  Par.  1668)       5 

2  Williston  on  Sales,  page  1424    31 

Edwards  v.  Robinson,  C.  C.  A.  9th.  8  F.  (2d)  726,  727       6 

Fleischmann  Construction  Company  v.  United  States,  270 
U.  S.  349,  46  S.  Ct.  284.  287       5 

Hansbrough  v.  Peck,  5  Wallace  497    31 

Hathawav  &  Co.  v.  United  States.  249  U.  S.  460,  39  S. 
Ct.  346   21,  25,  28 

Lorain  Steel  Co.  v.  Norfolk  &  B.  St.  Rv.  Co.  (Mass.),  7Z 
X.   E.  646    32 

Pfeifter  v.  Xorman  (X.  D.),  133  X.  W.  97    32 

Reid  V.  Baker  (C.  C.  A.  9th),  17  F.  (2d)  770       8 

Societe  Xouvelle  D'Armemant  v.  Barnabv  (C.  C.  A.  9th) 
246  F.  68,  71    10 

Sun  Printing  Companv  v.   Moore,   183  U.  S.  642,  22  S. 
Ct.  240   -   19,  25,  27 

Swanson  v.  Continental  Casualty  Company  (C.  C.  A.  9th) 
12  F.  (2d),  410  at  411       7 

Wise  V.  United  States,  249  U.  S.  365,  39  S.  Ct.  303....20,  25,  28 

Wulfsohn  V.  Russo-Asiatic  Bank   (C.   C.  A.  9th),   11   F. 

(2d)   715        6 





No.  5553 

In  the 

Winittii  States;  Circuit  Court 
of  ̂ pptali 

For  the  Ninth  Circuit 

A.    C.    CALLAN 

Appellant 
vs. 

UNITED     STATES     SPRUCE    PRODUCTION 

CORPORATION,  a  Corporation 

Appellee 

Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Appellee's  Brief 
STATEMENT  OF  THE  CASE 

This  was  an  action  by  plaintiff,  Callan,  appellant 

here,  against  defendant  United  States  Spruce  Cor- 
poration, to  recover  back  $53,137.43,  representing 

payments  made  by  plaintiff  to  defendant  under  cer- 
tain contracts  of  sale  wherein  plaintiff  agreed  to 

buy  and  defendant  agreed  to  sell  certain  rail  and 

accessories.  By  stipulation  of  the  parties,  the  case 

was  tried  before  the  court  without  a  jury  (Tran- 



script,  pp.  51,  52,  57).  After  the  trial  and  memo- 
randum opinion  in  favor  of  defendant,  the  trial 

court  made  a  general  finding  and  entered  judgment 

for  defendant  from  which  plaintiff  appeals. 

The  brief  of  plaintiff  discusses  this  case  as 

though  it  were  to  be  tried  de  novo  and  an  argument 

is  made  on  the  facts  as  though  the  case  was  being 

presented  to  the  trial  court  or  a  trial  jury.  In  our 

view  the  record  is  such  that  the  general  finding 

made  by  the  trial  court  for  defendant  cannot  now 

be  questioned  by  plaintiff,  and  in  any  event  the  facts 

and  law  support  the  finding  and  judgment  for  de- 
fendant. 

ARGUMENT 
I. 

The  judgment  should  he  affirmed  because,  with 

the  general  finding  for  defendant  made  hij  the  trial 

court,  plaintiff  hrings  nothing  to  this  court  for  re- 
view. 

We  are  at  a  loss  to  understand  how  plaintiff  may 

hope  to  have  this  case  reviewed  in  the  face  of  the 

record  which  he  brings  to  this  court.  The  control- 
ling sections  of  the  statute  have  been  before  this 

court  and  have  been  construed  many  times.  We  will 

not  burden  the  court  with  extensive  quotations  or 



citations  but  will  limit  ourselves  to  a  few  clear  state- 
ments of  the  law. 

Section  649,  Revised  Statutes   (Comp.  St.  Par. 

1587)  provides: 

"Issues  of  fact  in  civil  cases  in  any  circuit 
court  may  be  tried  and  determined  by  the  court, 
without  the  intervention  of  a  jury,  whenever  the 
parties,  or  their  attorneys  of  record,  file  with  the 
clerk  a  stipulation  in  writing  waiving  a  jury. 
The  finding  of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall  have  the 

same  effect  as  the  verdict  of  a  jury." 

Section  700,  Revised  Statutes   (Comp.  St.  Par. 

1668)   provides: 

"When  an  issue  of  fact  in  any  civil  cause  in 
a  circuit  court  is  tried  and  determined  by  the 

court  without  the  intervention  of  a  jury,  accord- 
ing to  section  six  hundred  and  forty-nine,  the 

rulings  of  the  court  in  the  progress  of  the  trial 
of  the  cause,  if  excepted  to  at  the  time,  and  duly 

presented  by  a  bill  of  exceptions,  may  be  re- 
viewed by  the  Supreme  Court  upon  a  writ  of 

error  or  upon  appeal;  and  when  the  finding  is 

special,  the  review  may  extend  to  the  determina- 
tion of  the  sufficiency  of  the  facts  found  to  sup- 

port the  judgment." 
In  Fleischmann  Construction  Co.  vs.  United 

States,  270  U.  S.  349,  46  S.  Ct.  284,  287,  the  Supreme 
Court  said: 

"And  it  is  settled  by  repeated  decisions,  that 
in  the  absence  of  special  findings,  the  general 

finding  of  the  court  is  conclusive  upon  all  mat- 
ters of  fact,  and  prevents  any  inquiry  into  the 



conclusions  of  laws  embodied  therein,  except  in 
so  far  as  the  rulings  during  the  progress  of  the 
trial  were  excepted  to  and  duly  preserved  by 

bill  of  exceptions,  as  required  by  the  statute." 

In  Edwards  vs.  Robinson   (C.  C.  A.  9th)    8    F. 

(2d),  726  at  727,  this  court  said: 

' '  Our  attention  has  been  directed  to  the  stip- 
ulation waiving  a  jury  at  the  commencement  of 

the  trial,  wherein  the  respective  parties  joined 
in  a  request  to  the  court  to  make  special  findings 
of  fact  upon  the  issue  raised  by  the  pleadings. 
But  this  was  not  a  motion  or  request  to  find 
either  generally  or  specially  in  favor  of  the 
plaintiff,  and  no  such  motion  or  request  was 
in  fact  made,  so  far  as  the  record  discloses,  un- 

til long  after  the  close  of  the  trial,  and  not  until 
10  days  after  a  decision  in  favor  of  the  defen- 

dants had  been  announced  by  the  court.  Under 
such  circumstances,  we  are  without  jurisdiction 
to  consider  the  sufficiency  of  the  testimony  to 

support  the  findings." 

In  Wulfsohn  vs  Russo-Asiatic  Bank   (C.  C.  A. 
9th)  11  F.   (2d),  715,  this  court  said: 

"After  the  close  of  the  trial  the  court  de- 
livered its  opinion  in  writing  and  gave  judgment 

for  the  plaintiff  below.  Numerous  errors  have 
been  assigned,  and  many  questions  of  public  and 
private  law  have  been  discussed  in  the  briefs  of 
counsel  for  plaintiffs  in  error;  but  many  of  the 
errors  thus  assigned  are  not  open  to  review  on 
the  record  brought  here,  because  no  request  was 
made  to  the  court  at  the  close  of  the  trial  to  find 
the  facts  specially,  or  to  find  generally,  for 
the  plaintiffs  in  error.  In  the  absence  of  any 

such  request,  and  a  ruling  thereon  and  an  ex- 



ception  thereto,  the  general  finding  of  the  court 
stands  as  the  verdict  of  a  jury,  and  an  exception 

thereto  presents  no  question  for  review." 

In  Swanson  vs.  Continental  Casualty  Company 

(C.  C.  A.  9th)  12  F.  (2d),  410  at  411,  this  court  said: 

"By  a  written  stipulation  filed  with  the  clerk 
of  the  court  by  counsel  for  the  parties  to  the 
action,  the  case  was  tried  by  the  court  without 
a  jury.  No  special  findings  of  fact  were  re- 

quested, and  none  were  made.  Upon  the  con- 
clusion of  the  evidence,  the  court  delivered  an 

oral  opinion,  adopting  the  rule  as  declared  by 
the  Supreme  Court  in  TJiompson  vs.  Insurance 
Co.,  104  U.  S.  252,  26  L.  Ed.  765,  under  which 
the  renewal  certificate  was  held  to  be  effective 
only  upon  condition  that  the  premium  of  $30 
was  paid  on  January  20,  1922;  that  the  failure 
of  Swanson  to  pay  the  premium  on  that  day,  or 
at  all,  rendered  the  certificate  ineffective.  The 
court  thereupon  directed  judgment  in  favor  of 
the  defendant. 

"The  oral  opinion  cannot,  under  the  statute, 
take  the  place  of  special  findings.  National 
Bank  of  Commerce  vs.  First  National  Bank, 
61  F.  809,  10  C.  C.  A.  87;  Totvnsend  vs.  Batrice 

Cemetery  Ass'n,  138  F.  381,  70  C.  C.  A.  521 ;  City 
of  Goldfield  vs.  Roger,  249  F.  39, 161  C.  C.  A.  99; 
Central  Trust  Co.  vs.  Fidelity  Trust  Co.  (C.  C. 
A.),  282  F.  233;  Navajo  County  vs.  Mesner  (C. 
C.  A.),  4  F.  (2d)  821.  In  City  of  Goldfield, 
Colo.,  vs.  Roger,  249  F.  39,  40,  161  C.  C.  A.  99, 

100,  the  Circuit  Court  of  Appeals  held  that  'the 
rule  of  law  is  well  settled  in  the  national  courts 

that,  in  a  cause  tried  to  the  court  without  a  jury, 
where  no  special  findings  are  made  and  none  re- 



quested,  there  is  nothing  to  be  reviewed  by  the 

appellate  court.' ''In  Lmv  vs.  United  States,  266  U.  S.  494, 

496  45  S.  Ct.  175  (69  L.  Ed.  401)  the  case  was 

tried  without  a  jury,  and  there  was  only  the 

general  finding  for  the  plaintiff.  The  court  held 
that  'neither  the  evidence,  nor  the  questions  ot 

law  presented  by  it,  were  reviewable  by  the  Ci
r- 

cuit Court  of  Appeals.  To  inquire  into  the  tacts 

and  the  conclusions  of  law  on  which  the  judg- 

ment of  the  lower  court  rests  was  not  permis- 

sible.' 
"In  the  recent  case  of  Fleischmann  Con- 

struction Company  and  the  National  Surety 

Company  vs.  United  States,  46  S.  Ct.  284,  /
U 

L  Ed  the  Supreme  Court,  in  an  opinion  han
d- 

ed down  March  1,  1926,  states  the  rule  to  be: 

'The  opinion  of  the  trial  judge  dealing  gener- 

ally with  the  issues  of  law  and  fact  and  giving 

the  reasons  for  his  conclusion,  is  not  a  special 

finding  of  facts  within  the  meaning  ot  the 

statute'— citing  cases. 

"It  is  clear  that  there  is  no  statute  or  rule 

of  procedure  authorizing  this  court  to  re
view 

any  question  presented  to  the  court  
m  this 

record." 
See  also  Reid  vs.  Baher  (C.  C.  A.  9th),  17  F.  (2d) 

770. 

After  the  trial  and  oral  arguments  in  the
  pres- 

ent case,  the  trial  court  took  the  case  under
  advise- 

ment (Appellant's  Brief,  p.  61),  and  on  April  
2, 

1928,  announced  and  filed  his  memorandu
m  opinion 

(Transcript,  p.  38).     Up  to  this  stage
  of  the  pro- 
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ceeding  no  motion  was  made  or  filed  by  plaintiff  for 

any  special  findings. 

On  the  morning  of  April  4,  1928,  we  prepared 

and  served  on  counsel  for  plaintiff  a  form  of  gen- 

eral finding  and  judgment  order,  secured  an  admis- 
sion of  service  (Transcript,  pp.  51,  52)  and  advised 

counsel  that  we  would  present  the  finding  and  judg- 

ment order  to  the  court  at  two  o'clock  on  that  day. 

At  two  o'clock  on  April  4,  1928,  we  presented  the 
proposed  finding  and  judgment  order  to  the  trial 

court,  and  they  were  signed  without  exception,  oral 
or  written. 

The  record  therefore  discloses  that  no  request 

was  made  by  plaintiff  for  any  special  finding  before 

the  conclusion  of  the  trial.  Nor  was  any  such  re- 

quest made  after  the  trial  or  exception  taken  to  the 

general  finding  as  made. 

Furthermore,  the  record  discloses  that  not  a  sin- 

gle exception  was  noted  by  counsel  for  plaintiff  dur- 

ing the  trial  to  any  ruling  made  by  the  trial  court. 

The  case  which  the  plaintiff  brings  to  this  court, 

therefore,  would  seem  to  fall  squarely  within  the 

statute  and  the  decisions  of  this  and  the  Supreme 

Court  and  require  affirmance. 
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II. 

The  judgment  for  defendant  should  'be  affirmed 
because  it  is  supported  hy  the  facts  and  laiv. 

The  plaintiff  is  not  only  met  by  the  plain  lan- 
guage of  the  statute  and  decisions  as  to  the  effect  of 

the  general  finding  for  defendant,  but  by  the  facts 

and  substantive  law  as  applied  to  the  facts  by  the 

trial  court.  The  rule  has  been  stated  by  this  court 

in  Societe  NouveUe  D'Armemant  vs.  Barnahy  (C. 
C.  A.  9th),  246  F.  68,  71,  as  follows: 

"We  do  not  understand  that  in  any  event 
the  appellate  court  will  look  into  the  evidence 
to  determine  whether  the  trial  court  has  rightly 
decided  the  question  of  fact,  unless  it  be  that 
there  is  no  sufficient  evidence  to  support  the 
finding.  In  other  words,  it  will  not  try  the  case 
as  a  jury  tries  it,  to  determine  the  weight  or 
preponderance  of  the  evidence,  but  only  to  de- 

termine whether  there  is  any  competent  evidnce 

sufficient  to  support  the  finding." 

The  opinion  of  the  trial  court  contains  such  an 

excellent  statement  of  the  facts  and  the  law  appli- 
cable thereto  that  we  set  it  out  in  full  (Transcript, 

pp.  38-50)  : 
''OPINION 

''Portland,  Oregon,  April  2,  1928. 

"Memorandum  by  BEAN,  District  Judge: 
"This  is  an  action  to  recover  money.  The  facts 

are  that  on  April  9, 1919,  plaintiff  and  defendant  en- 
tered into  a  written  contract  by  the  terms  of  which 

the  defendant  agreed  to  sell  and  the  plaintiff  to 
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purchase  approximately  9,300  tons  of  steel  rails, 
together  with  rail  accessories,  at  $60.00  a  ton  for 

rails  and  $67.20  a  ton  for  accessories,  the  plaintiff 
to  take  delivery  and  pay  for  at  least  one-third  of 

the  material  by  July  1,  two-thirds  by  October  1,  and 
the  balance  on  or  before  December  30,  1919.  Upon 
entering  into  the  contract,  the  plaintiff  deposited 
with  defendant  $5,000.00  in  bonds,  and  agreed  to 
deposit  five  dollars  per  ton  for  rails  and  $7.50  a  ton 
for  accessories  as  the  material  was  received  and  paid 
for  by  him,  which  sum  together  with  the  $5,000.00 

deposit  'shall  go  into  a  guaranty  fund,  which  guar- 
anty fund  will  be  retained  by  Corporation  as  secur- 

ity for  the  full  and  faithful  performance  of  all  the 

terms  and  conditions  of  this  agreement'  by  pur- 
chaser. 'It  being  understood  that  should  the  pur- 

chaser fail  to  take  delivery  of  and  pay  for  said  ma- 
terial within  the  time  limits  as  set  forth'  in  the 

contract,  'or  fail  to  perform  any  of  the  provisions 
or  terms  of  this  contract,  said  fund  will  be  retained 

by  the  Corporation  as  damages  for  any  breach  of 

this  contract,  and  all  right,  title  or  interest  of  Pur- 
chaser in  and  to  said  fund  will  be  thereby  forfeited 

and  said  contract  shall  be  deemed  cancelled  and  ter- 
minated, and  all  rights  of  purchaser  therein  shall  be 

determined  as  of  the  date  of  such  cancellation.  It 

being  understood  that  said  sum  will  be  returned 

in  toto  to  Purchaser  within  thirty  days  of  the  ter- 
mination of  this  contract  provided  purchaser  is  not 

in  default  as  aforesaid,  or  said  sum  has  not  been 
forfeited  under  the  terms  of  this  contract. 

"On  November  8,  1919,  the  time  for  the  perform- 
ance of  the  contract  was  extended  to  April  1,  1920, 
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for  delivery  of  one-third  of  the  material,  July  1  two- 
thirds,  and  the  balance  on  or  before  October  1st,  on 
condition  that  the  plaintiff  should  deposit  with  the 

Corporation  an  additional  $5,000.00.  Under  the  con- 
tract of  April,  1919,  and  the  extension  thereof  the 

plaintiff  received  and  paid  for  approximately  3,600 
tons  of  materials  and  defaulted  as  to  the  remainder. 

On  February  3,  1921,  supplemental  contract  was  en- 
tered into  which,  after  reciting  the  former  contracts 

and  conditions  thereof,  and  plaintiff's  default  in 
performance,  and  that  he  had  deposited  with  the 
defendant  $10,000.00  in  bonds,  and  paid  into  the 

guaranty  fund  $29,406.76,  and  the  right  of  the  de- 
fendant to  deal  with  such  fund  according  to  the 

terms  of  the  previous  contracts,  it  was  agreed  that 
defendant  would  sell  and  plaintiff  would  purchase 
the  balance  of  the  rails  and  accessories,  estimated  at 

5580  tons,  and  pay  therefor  on  or  before  the  first  day 
of  June,  1921,  at  the  same  rate  as  stipulated  in  the 
former  contracts.  This  contract  then  provides  that 

the  money  in  the  guaranty  fund  shall  remain  in  the 

possession  of  the  defendant  'as  security  for  the 
faithful  performance  of  this  contract  and  shall  be 
augmented  as  deliveries  are  made  by  the  payment 
by  the  plaintiff  of  $5.00  per  ton  for  relay  rails,  and 
$7.50  a  ton  for  new  rails  and  accessories,  which  sum 

shall  be  applied  by  the  Corporation  upon  the  amount 
due  from  the  purchaser  on  the  first  day  of  June, 
1921,  but  only  in  the  event  that  plaintiff  shall  pay 
the  rest  and  remainder  of  the  total  sum  as  soon  as 

due,  and  'should  purchaser  fail  to  so  pay  the  dif- 
ference between  the  amount  due  and  the  sum  ac- 
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cimmlated  in  the  piaranty  fund  on  the  said  first 

day  of  June,  1921.  the  Corporation  may  forfeit  said 
guaranty  fund,  and  in  no  event  shall  purchaser  be 
entitled  to  credit  for  said  guaranty  fund  as  payment 

for  a  portion  of  said  material.'  And  'in  the  event 
that  Purchaser  shall  fail  or  refuse  to  pay  for  all 
said  material  on  or  before  the  said  first  day  of  June, 

1921,  or  shall  fail  or  refuse  to  *  *  *  fully  and 
faithfully  perform  each  and  every  covenant  and 
condition  in  this  agreement  provided  to  be  kept 

by  Purchaser,  then  all  rights  of  Purchaser'  under 
former  contracts,  and  'which  might  or  could  accrue 
to  Purchaser  under  this  memorandum  of  agreement 
shall,  without  notice,  cease,  be  determined  and  held 
for  naught,  and  Purchaser  shall  be  deemed  to  have 
forfeited  all  right,  title  and  interest  in  or  to  the 
said  guaranty  fund  above  mentioned,  or  any  part 
thereof,  and  the  same,  including  all  bonds  and  all 
moneys,  shall  become  the  property  of  Corporation 
and  shall  be  retained  by  Corporation  as  liquidated 

damages  for  the  breach  of  this  contract,  and  Cor- 
poration shall,  without  notice,  from  and  after  the 

date  of  the  breach  of  any  covenant  in  this  memoran- 
dum of  agreement  contained  by  him  to  be  kept,  be 

released  from  any  and  all  obligations,  either  in  law  or 

equity'  and  'may  proceed  immediately  to  sell  all  of 
such  rail  and  accessories  in  the  open  market.  If, 

however,  Purchaser  shall  well  and  faithfully  per- 
form each  and  every  covenant  herein  contained  by 

him  to  be  kept  *  *  *  and  shall  have  paid  for  all 
of  said  material  *  *  *  on  or  ])efore  the  first  day 
of  June,  1921,  then  Corporation  agrees  upon  full 



14 

performance  by  Purchaser  to  return  to  Purchaser 
the  bonds  of  the  par  value  of  $10,000.00  heretofore 

deposited  with  Corporation  by  Purchaser.'  Time 
was  made  the  essence  of  the  contract. 

''The  plaintiff  received  and  paid  for  under  this 
contract  about  three  hundred  tons  of  material  with- 

in the  time  therein  stipulated  and  defaulted  as  to 
the  remainder.  On  June  2,  1921,  another  and  final 
contract  was  entered  into  between  the  parties,  which, 
after  referring  to  the  former  contracts,  the  terms 

therof,  and  plaintiff's  default  in  the  performance, 
and  that  the  quantity  of  matrials  which  the  plaintiff 
received  and  paid  for  under  contract  of  February 

3d  'was  negligible,'  and  that  plaintiff  had  forfeited 
his  right  to  the  guaranty  fund  which  it  was  stated 

amounted  at  that  time  to  $31,522.22  in  cash  and  $10,- 

000.00  in  bonds,  jDrovides  that  'by  reason  of  the 
failure  and  neglect  of  Purchaser  to  comply  with  the 
terms  of  the  said  contract  and  supplements,  and  by 
reason  of  his  breach  of  the  covenants  therein  con- 

tained, all  right,  title  and  interest  of  Purchaser  in 
and  to  th  said  sum  of  $31,522.22,  and  the  said  bonds 
in  the  sum  of  $10,000.00  lapsed  and  expired  on  the 
1st  day  of  June,  1921,  and  the  same  became  the 
property  of  Corporation  free  from  any  equities  or 

charges  upon  the  same  in  behalf  of  Purchaser.' 

"Under  this  contract  the  plaintiff  was  to  receive 
and  pay  for  all  remaining  material  on  or  before 
August  1,  1921,  at  the  rate  of  $60.00  per  ton  for 
rails,  and  $67.20  for  accessories,  and  deposit  with 

Corporation  at  the  time  of  the  making  of  the  con- 
tract $5,000.00  in  cash,  and  a  like  amount  on  June 

15th,  July  1st,  and  July  15th,  and  at  the  time  of  de- 
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livery,  five  dollars  for  each  ton  of  relay  rails  and 
$7.50  for  each  ton  of  new  rails  and  accessories,  to 
constitute  what  is  designated  as  the  guaranty  fund, 
to  be  applied  upon  the  account  due  from  Purchaser 
August  1,  1921,  but  only  in  the  event  that  Purchaser 
shall  pay  the  rest  and  remainder  of  the  total  sum 

as  soon  as  due,  namely,  upon  the  1st  day  of  August, 

1921.  Should  Purchaser  fail  to  so  pay  the  differ- 
ence between  the  amount  determined  to  be  due  and 

the  sum  accumulated  in  the  guaranty  fund  on  the 
1st  day  of  August,  1921,  the  Corporation  is  here])y 
empowered  and  authoried  by  Purchaser  to  forfeit 
said  guaranty  fund  in  its  entirety,  and  in  no  event 

shall  Purchaser  be  entitled  to  credit  for  such  guar- 
anty fund  as  a  payment  for  a  portion  of  said  ma- 

terial. *  *  *  In  the  event  that  Purchaser  shall 
fail,  refuse  or  neglect  to  pay  for  all  of  said  material 
on  or  before  the  said  1st  day  of  August,  1921,  or 

shall  fail,  refuse  or  neglect  to  remove  said  por- 
tions of  said  material  as  are  now  stored  in  the  yards 

at  Vancouver,  Washington,  and  Earlington,  Wash- 
ington, as  provided  in  Paragraph  8,  or  in  the  event 

that  Purchaser  shall  fail,  or  refuse  or  neglect  to 

pay  the  said  sums  of  $5,000.00  semi-monthly  begin- 
ning with  the  15th  day  of  June,  1921,  on  the  day 

on  which  same  shall  become  due,  as  jjrovided  in  par- 
agraph 7,  or  shall  fail,  refuse  or  neglect  to  pay  the 

sum  per  gross  ton  into  the  guaranty  fund,  provided 
in  paragraph  6,  then  all  rights  of  Purchaser  under 
this  contract  and  all  rights  which  might  or  could 
accrue  to  Purchaser  by  reason  of  the  covenants 
herein  contained  shall,  without  notice,  cease  and  be 
determined   and   held   for   naught,   and   Purchaser 
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shall  be  deemed  to  have  forfeited  all  his  right,  title 
and  interest  in  and  to  the  said  guaranty  fund  above 
mentioned  or  any  part  thereof,  and  Corporation  is 
hereby  empowered  and  authorized  by  Purchaser,  and 
treat  the  said  guaranty  fund  as  its  own  property, 

free  from  any  equity  or  claim  of  Purchaser,  and 

the  same  shall  be  retained  by  Corporation  as  liqui- 

dated damages  for  breach  of  this  contract,  and  Cor- 
poration shall  without  notice  from  and  after  the 

date  of  the  breach  of  any  covenant  in  this  contract 
contained  be  released  from  any  and  all  obligation, 

either  in  law  or  equity,  to  repay  any  of  the  said 
sums  so  accumulated  and  paid  to  Corporation. 

*  *  *  If,  however,  Purchaser  shall  promptly  and 
faithfully  perform  each  and  every  covenant  and 

condition  herein  contained,  by  him  to  be  kept,  in- 
cluding the  payments  herein  provided  to  be  made 

by  him,  and  shall  have  removed  the  portions  of  said 
material  from  the  yards  at  Vancouver,  Washington, 

and  at  Earlington,  Washington,  then  Corporation 
agrees  to  credit  Purchaser  in  the  final  settlement 
and  payment  for  the  remaining  amount  of  rail  and 
material  on  hand  on  the  1st  day  of  August,  1921, 
with  the  said  guaranty  fund  herein  provided  to  be 

accumulated,'  and  to  credit  the  purchaser  with  the 
amount  of  the  guaranty  fund  which  had  accumulat- 

ed under  former  contracts,  which  it  was  declared 

had  been  forfeited  and  become  the  property  of  Cor- 

poration, to  be  applied  'on  the  amount  due  here- 
under on  August  1,  1921,  but  only  in  the  event  that 

Purchaser  shall  have  promptly  and  faithfully  per- 
formed each  and  every  covenant  herein  contained 

by  him  to  be  kept,  and  shall  tender  in  cash  the  dif- 



17 

ference  between  the  amount  so  due  on  August  1, 

1921,  as  herein  provided  and  the  said  sum  of  $31,- 

522.22,'  it  being  'expressly  agreed  between  the  par- 
ties hereto  that  nothing  in  this  paragraph  contained 

shall  in  any  wise  be  deemed  to  be  a  waiver  of  any 
of  the  rights  of  Corporation  in  and  to  the  said  sum 

of  $31,522.22,  or  the  said  Liberty  bonds'  in  the  par 
value  of  $10,000.' 

''The  plaintiff  failed  and  neglected  to  make  the 
deposits  of  July  1st  and  15th  as  agreed,  and  received 
and  paid  for  only  a  few  hundred  tons  of  matrial 
under  the  contract  and  defaulted  as  to  the  balance. 

The  defendant  thereupon  notified  plaintiff  in  writ- 
ing of  the  cancellation  of  the  contract  and  its  elec- 
tion to  terminate  the  same  and  keep  and  retain  the 

guaranty  fund.  The  plaintiff  received  and  paid  for 
under  the  contract  approximately  5,000  tons  of  rail 
and  accessories.  The  defendant  sold  the  balance, 

amounting  to  approximately  4,000,  tons  in  the  open 

market,  receiving  therefor  about  $42.50  a  ton,  with- 
out deduction  for  expenses. 

"The  plaintiff  thereafter  brought  this  action  to 
recover  the  amount  in  the  guaranty  fund,  not  only 
that  accumulating  su))sequent  to  the  making  of  the 
contract  of  June  2,  1921,  but  also  that  accruing 

prior  to  that  time,  and  which  by  voluntary  agree- 
ment of  the  plaintiff  had  been  forfeited  to  the  de- 

fendant. 

"This  case  would  present  no  difficulties  if  the 
rights  of  the  parties  are  to  be  determined  according 
to  their  intent  as  plainly  expressed  in  the  contracts 

v/hich  they  voluntarily  entered  into.    The  contracts 
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are  plain  and  unambiguous,  and  it  is  evident,  not 
only  from  the  language  used  but  from  the  practical 
interpretation  put  thereon  by  the  parties  when  they 
entered  into  the  contract  of  June  1,  1921,  that  it  was 

their  intention  that  the  guaranty  fund  should  be- 

come the  property  of  the  defendant  if  plaintiff  de- 
faulted in  the  performance  of  his  contract.  The 

plaintiff  argues,  however,  that  the  court,  instead  of 
giving  effect  to  the  contracts  as  made,  should  treat 
the  guaranty  fund  as  a  security  for  the  payment  of 
such  damages  as  the  defendant  may  be  able  to  show 
it  sustained  from  the  breach  of  the  contract. 

"There  are  innumerable  cases  to  be  found  in  the 

books,  many  of  which  have  been  cited  by  the  plain- 
tiff, discussing  the  meaning  of  the  language  of  a 

contract  relating  to  compensation  to  be  paid  by  a 

party  defaulting  in  its  performance.  They  are, 
however,  all  directed  to  ascertaining  the  intention  \ 
of  the  parties  as  expressed  in  their  agreement. 

Many  of  the  courts  seem  unwilling,  however,  to  ad- 
mit that  there  can  be  a  valid  contract  providing 

for  liquidated  damages.  Their  tendency  is  to  con- 
strue the  language,  however  plain  and  unaml^iguous, 

and  however  clearly  it  expressed  the  intention  of 

the  parties,  as  a  penalty  so  that  nothing  but  actual 
damages  can  be  recovered  by  the  party  aggrieved. 

It  is  not  necessary  to  refer  to  these  cases.  The  Su- 
preme Court  has  settled  the  law  for  this  court  by 

declaring  that  a  court  should  not  disregard  the  plain 

provisions  of  a  contract  and  substitute  its  own  con- 
ception of  what  the  parties  should  have  done  for 

that  which  they  did  plainly  do,  but  should  allow 
parties  to  make  their  own  contracts    and    enforce 
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tliem  as  made  when  their  intent  is  clearly  expressed, 
even  when  it  would  result  in  the  recovery  of  an 

amount  as  liquidated  damages  without  proof  of  ac- 
tual damages  sustained.  This  question  was  elabo- 

rately and  comprehensively  discussed  by  the  Su- 
preme Court  in  the  case  of  Sun  Printing  Co.  vs. 

Moore  (183  U.  S.  642).  That  was  an  action  to  re- 
cover damages  for  failure  of  the  charterer  of  a  yacht 

to  return  it  as  agreed  upon.  The  charter-party  pro- 

vided that  'for  the  purpose  of  this  charter  the  value 
of  the  yacht  shall  be  considered  and  taken  at  the 

sum  of  $75,000.00,  and  said  hirer  shall  procure  se- 
curity or  guarantee  to  and  for  the  owner  in  the  sum 

of  $75,000,  to  secure  any  and  all  losses  and  damages 
which  may  occur  to  said  boat  or  its  belongings,  which 
may  be  sustained  by  the  owner  by  reason  of  such 
loss  or  damage,  and  by  reason  of  the  breach  of  any 

of  the  terms  or  conditions  of  this  contract.'  Upon 
the  trial,  the  defendant  offered  to  show  the  actual 
value  of  the  vessel,  claiming  such  to  be  the  measure 
of  damages,  but  the  court  held  that  the  effect  of  such 
an  offer  was  to  nullify  the  stipulation  of  the  parties 
by  mere  proof,  not  that  they  did  not  intend  to  lix 
the  value,  but  that  it  was  imprudent  and  unwise  to 
make  such  an  agreement.  And  in  this  case,  Chief 
Justice  White,  speaking  for  the  court  said: 

'The  decisions  of  this  court  on  the  doctrine 
of  liquidated  damages  and  penalties  lend  no  sup- 

port to  the  contention  that  i)arties  may  not  bona 

fide,  in  a  case  where  damages  are  of  an  uncer- 
tain nature,  estimate  and  agree  upon  the  meas- 

ure of  damages  which  may  be  sustained  from  the 
breach  of  an  agreement.    On  the  contrary,  this 
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court  has  consistently  maintained  the  principle 
that  the  intention  of  the  parties  is  to  be  arrived 
at  by  a  proper  construction  of  the  agreement 
made  between  them,  and  that  whether  a  par- 

ticular stipulation  to  pay  a  sum  of  money  is  to 
be  treated  as  a  penalty,  or  as  an  agreed  ascer- 

tainment of  damages,  is  to  be  determined  by  the 
contract,  fairly  construed,  it  being  the  duty  of 
the  court  always,  where  the  damages  are  un- 

certain and  have  been  liquidated  by  an  agree- 

ment, to  enforce  the  contract.' 

"And  in  Wise  vs.  U.  S.  (249  U.  S.  365),  Mr.  Jus- 
tice Clarke  says  that  the  rule  is  that: 

'Courts  will  endeavor  by  a  construction  of 
the  agreement  which  the  parties  have  made,  to 
ascertain  what  their  intention  was  when  they 
inserted  such  a  stipulation  for  payment,  of  a 
designated  sum  or  upon  a  designated  basis,  for 
a  breach  of  a  covenant  of  their  contract,  pre- 

cisely as  they  seek  for  the  intention  of  the  par- 
ties in  other  respects.  When  that  intention  is 

clearly  ascertainable  from  the  writing,  effect 
will  be  given  to  the  provision  as  freely  as  to 
any  other,  where  the  damages  are  uncertain  in 
nature  or  amount  or  are  diificult  of  ascertain- 

ment or  where  the  amount  stipulated  for  is 
not  so  extravagant,  or  disproportionate  to  the 
amount  of  property  loss,  as  to  show  that  com- 

pensation was  not  the  object  aimed  at  or  as  to 
imply  fraud,  mistake,  circumvention  or  oppres- 

sion. There  is  no  sound  reason  why  persons 
competent  and  free  to  contract  may  not  agree 
upon  this  subject  as  fully  as  upon  any  other, 
or  why  their  agreement,  when  fairly  and  under- 
standingly  entered  into  with  a  view  to  just  com- 

pensation for  the  anticipated  loss  should  not  be 

enforced. ' 
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"And  in  Hathaivay  &  Co.  vs.  U.  S.  (249  U.  S. 
460),  Mr.  Justice  Brandeis  says: 

'There  is  no  reason  why  parties  competent 
to  contract  may  not  agree  that  certain  elements 
of  damages  difficult  to  estimate  shall  be  covered 
by  a  provision  for  liquidated  damages  and  that 
other  elements  shall  be  ascertained  in  the  usual 

manner.  Provisions  of  a  contract  clearly  ex- 
pressed do  not  cease  to  be  binding  upon  the  par- 

ties, because  they  relate  to  the  measure  of 

damages. ' 

"Whether  a  party  shall  be  relieved  from  a  plain 
stipulation  for  liquidated  damages  upon  the  ground 
that  a  penalty  was  really  intended  will  dei)end  upon 
the  face  of  the  contract  and  the  intention  of  the 

I)arties  as  therein  expressed. 

"Courts  will  interpret  contracts  as  made,  and  not 
make  new  contracts,  nor  can  a  court  of  law  relieve 
a  party  from  his  contract  on  the  ground  that  it  is 
oppressive  when  the  parties  were  of  full  age  and 

dealing  at  arms'  length. 

"It  is  the  duty  of  the  court  to  give  effect  to 
the  intention  of  the  parties  as  expressed  in  their 
contract. 

"In  the  case  at  bar  the  damages  to  defendant 

which  would  result  from  plaintiff's  failure  to  com- 
lAy  with  his  contract  and  take  and  pay  for  the  ma- 

terial at  the  time  agreed  upon  were  more  or  less 
uncertain  and  unliquidated. 

"The  defendant  is  not  an  ordinary  commercial 
corporation  engaged  in  the  business  .of  buying  and 

selling  merchandise.  It  was  organized  by  the  Gov- 
ernment for  a  special  purpose    and    to    meet    an 
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emergency,  to  be  dissolved  and  its  affairs  liquidated 
when  the  emergency  no  longer  existed.  (40  Stat. 
888.)  Default  by  the  plaintiff  in  the  performance 

of  the  contract  would  necessarily  require  the  cor- 
poration to  maintain  its  organization  in  order  to  dis- 

pose of  the  material  which  he  did  not  take.  It  is 

therefore  reasonable  to  suppose  that  in  entering 
into  the  contract  it  was  contemplated  by  the  parties 
that  the  damages  resulting  to  the  Corporation  from 

a  breach  would  not  be  compensated  by  the  mere  dif- 
ference between  the  market  value  of  the  material 

and  the  contract  price  at  the  time  of  the  breach.  In 
any  event  it  is  apparent  that  the  intention  of  the 

parties  was  to  avoid  any  controversy  on  that  ques- 
tion by  fixing  the  amount  of  such  damages  in  ad- 

vance. It  may  have  been  imprudent  and  unwise  for 

the  plaintiff  to  make  such  an  arrangement,  but  hav- 
ing done  so  the  court  cannot  relieve  him  therefrom. 

*'It  follows  that  the  defendant  is  entitled  to  judg- 
ment and  findings  and  conclusions  may  be  prepared 

accordingly. ' ' 

Throughout  the  trial  of  the  case  there  were  many 

disputed  questions  of  fact,  some  of  which  we  note 
as  follows: 

(a)  The  question  of  intent  as  to  the  disposition 

of  the  guaranty  fund  upon  default  by  the  plaintiff. 

In   his    opinion    the    trial  court  said   (Transcript, 

p.  45)  : 

"The  contracts  are  plain  and  unambiguous, 
and  it  is  evident,  not  only  from  the  language 
used  but  from  the  practical  interpretation  put 
thereon  by  the  parties  when  they  entered  into 
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the  contract  of  June  1,  1921,  that  it  was  their  in- 
tention that  the  guaranty  fund  should  become 

the  property  of  the  defendant  if  the  plaintiff 
defaulted  in  the  performance  of  his  contract." 

The  court  had  before  it  the  various  contracts  and 

heard  the  witnesses  testify.  The  contract  referred  to 

in  the  quoted  opinion  showing  "the  practical  inter- 

pretation put  thereon  by  the  parties"  specifically 
provided  (Transcript,  p.  148)  : 

"By  the  terms  of  the  said  Contract  SPC-333, 
Supplemental  Contract  SPC-333  and  Supple- 

mental Contract  SPC-482,  Purchaser  deposited 
and  accumulated  with  Corporation  the  sum  of 
Thirty-One  Thousand  Five  Hundred  Twenty- 
two  Dollars  and  Twenty-two  cents  in  cash  and 
bonds  of  the  par  value  of  ten  thousand  dollars 
($10,000.00)  but  by  reason  of  the  failure  and 
neglect  of  Purchaser  to  comply  with  the  terms 
of  the  said  contract  and  supplements,  and  by 
reason  of  his  breach  of  the  covenants  therein 

contained,  all  right,  title  and  interest  of  Pur- 
chaser in  and  to  the  said  sum  of  Thirty-one 

^  Thousand  Five  Hundred  Twenty-two  Dollars 
and  Twenty-two  Cents  and  the  said  bonds  in 
the  sum  of  Ten  Thousand  Dollars  ($10,000.00) 
lapsed  and  expired  on  the  1st  day  of  June,  1921, 
and  the  same  became  the  property  of  Corpora- 

tion free  from  any  equities  or  charges  upon  the 
same  in  behalf  of  Purchaser. ' ' 

It  is  difficult  to  understand  how  the  intention  of 

the  parties  as  to  this  fund  could  be  made  any  more 
clear. 

(b)  The  plaintiff  questioned  the  amount  of  rail 

covered  by  the  contract  and  the  amount  remaining 
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on  hand  at  its  termination.  In  the  opinion  of  the 

trial  court  the  original  agreement  covered  approxi- 
mately 9300  tons  (Transcript,  p.  38),  and  at  the 

termination  of  the  contract  the  amount  remaining 

and  undelivered  was  approximately  4000  tons 

(Transcript,  p.  45).  Testimony  supporting  these 

views  was  offered  by  defendant  (Transcript,  pp.  89- 

91  and  98,  99,  also  Defendant's  Exhibit  C,  Tran- 
script, p.  165). 

(c)  Plaintiff  claimed  that  the  time  for  perform- 

ance of  the  last  contract  (SPC-496,  Transcript,  p. 

145)  was  extended  but  this  was  refuted  by  defen- 

dant's evidence  (Transcript,  pp.  85,  86,  88). 

(d)  Plaintiff  claimed  that  his  breach  of  contract 

in  failing  to  make  deposits  of  $5000  each  on  July  1 

and  July  15,  1921,  and  in  failing  to  take  delivery 

and  pay  for  the  balance  of  material  was  waived  by 

defendant.  In  the  opinion  of  the  trial  court  (Tran- 
script, p.  45)  : 

"The  plaintiff  failed  and  neglected  to  make 
the  deposits  of  July  1  and  July  15  as  agreed  and 
received  and  paid  for  only  a  few  hundred  tons 
of  material  under  the  contract  and  defaulted  as 

to  the  balance." 
That  there  was  no  waiver  of  the  breach  was 

shown  by  defendant's  testimony  (Transcript,  pp. 
86,  92,  93,  101). 

The  foregoing  are  some  of  the  more  important 

facts  in  dispute  which  the  trial  court  found  general- 
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ly  for  defendant,  and  that  finding  is  supported  by 

evidence.  In  view  of  the  record  we  have  not  thought 

it  necessary  to  burden  the  court  with  a  detailed  an- 

alysis of  all  of  the  facts  because  we  are  not  present- 

ing the  case  to  a  trial  court  or  to  a  trial  jury.  That 

has  already  been  done  and  the  trial  court  has  made 

its  general  finding. 

We  now  turn  to  the  law  as  applied  by  the  trial 

court.  If  anything  could  be  more  plain  for  our 

guidance  it  is  the  rule  quoted  in  the  opinion  of  the 
trial  court  from 

Sun  Printing  Company  vs.  Moore,  183  U.  S. 
642,  22  S.  Ct.  240; 

Wise  vs.  United  States,  249  U.  S.  365,  35  S. 
Ct.  303; 

Hatliaway  &  Co.  vs.  United  States,  249  U.  S. 
460,  39  S.  Ct.  346. 

These  quotations  are  shown  on  pages  19  to  21  of 

this  brief  and  will  not  be  repeated  here. 

The  intention  of  the  parties  as  to  the  guaranty 

fund  was  as  plain  as  the  language  in  the  contracts 

could  make  it  and  there  was  no  evidence  of  any 

other  intent.  Furthermore,  there  was  every  reason 

why  the  guaranty  fund  should  be  retained  by  de- 

fendant upon  plaintiff's  default.  By  the  contracts 
defendant  obligated  itself  to  sell  the  entire  quantity 

of  rails  and  accessories  and  not  merely  such  amounts 

as  plaintiff  might  order  delivered.  A  flat  price  was 

made  for  new  and  relaying  rail  and  a  flat  price  for 

accessories,  no  matter  what  the  quality  might  be. 
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During  the  entire  term  of  the  contracts  defendant's 
hands  were  tied  because  plaintiff  had  the  right  to 

wait  until  the  end  of  the  term  before  taking  delivery 

and  paying  the  balance  due.  In  other  words,  he 

could  speculate  on  the  market  and  sell  or  not  during 

the  term  as  he  pleased.  On  the  other  hand,  he  could 

sell  at  the  highest  market  price,  rail  and  accessories 

of  the  best  quality  by  paying  the  flat  price  to  de- 
fendant, leaving  rail  and  accessories  of  poor  quality 

still  in  the  hands  of  defendant.  It  was  reasonable 

therefore  that  as  the  term  of  the  contracts  pro- 
gressed he  should  pay  additional  amounts  into  the 

guaranty  fund  to  be  applied  on  the  total  purchase 

price  because  of  the  rights  which  he  had  under  con- 
tract. 

Moreover,  at  the  time  the  contracts  were  made 

the  damages  that  might  be  sustained  by  defendant 

if  plaintiff  failed  to  perform  were  uncertain  and  un- 

liquidated. In  this  respect  the  trial  court  said  (Tran- 
script, p.  49)  : 

''In  the  case  at  bar  the  damages  to  defendant 
which  would  result  from  plaintiff's  failure  to 
comply  with  his  contract  and  take  and  pay  for 
the  material  at  the  time  agreed  upon  were  more 
or  less  uncertain  and  unliquidated. 

''The  defendant  is  not  an  ordinary  commer- 
cial corporation  engaged  in  the  business  of  buy- 
ing and  selling  merchandise.  It  was  organized 

by  the  Government  for  a  special  purpose  and  to 
meet  an  emergency,  to  be  dissolved,  and  its  af- 

fairs liquidated  when  the  emergency  no  longer 
existed.     (40  Stat.  888).    Default  by  the  plain- 
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tiff  in  the  performance  of  tlie  contract  would 
necessarily  require  the  corporation  to  maintain 
its  organization  in  order  to  dispose  of  the  ma- 

terial which  he  did  not  take.  It  is  therefore 
reasonable  to  suppose  that  in  entering  into  the 
contract  it  was  contemplated  by  the  parties  that 
the  damages  resulting  to  the  Corporation  from 
a  breach  would  not  be  compensated  by  the  mere 
difference  between  the  market  value  of  the  ma- 

terial and  the  contract  price  at  the  time  of  the 
breach.  In  any  event,  it  is  apparent  that  the 
intention  of  the  parties  was  to  avoid  any  con- 

troversy on  that  question  by  fixing  the  amount 

of  such  damages  in  advance.'' 

The  quantity  of  rails  and  accessories  involved 

in  these  contracts  was  very  large.  As  indicated  in 

the  opinion  of  the  trial  court,  the  defendant  was 

not  an  ordinary  commercial  organization,  and  at  the 

end  of  the  war  found  itself  with  this  large  quantity 

of  material  on  hand.  It  was  compelled  to  liquidate 

at  once.  No  one  could  foresee  what  opportunity 

might  be  presented  at  the  end  of  the  contract  period 

for  selling  this  large  quantity  to  another  wholesale 

purchaser  or  at  retail.  There  might  be  a  market 

price  for  the  material  at  the  end  of  the  period,  but 

that  was  far  from  saying  there  would  be  an  avail- 

able market  for  such  a  large  quantity.  The  dam- 
ages, therefore,  were  as  uncertain  and  unliquidated 

as  in  the  case  of  a  failure  to  return  a  yacht  in  Sun 

Printing  Company  vs.  Moore,  supra,  or  upon  the 

failure  to  complete  two  buildings  as  in  Wise  vs. 

United  States,  supra,  or  default  in  the  performance 
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of  certain  repair  work  as  in  Hathaway  &  Co.  vs. 

United  States,  supra. 

In  any  event  the  parties  to  these  contracts  made 

their  own  rule  by  clearly  and  unmistakably  provid- 
ing what  the  damages  should  be  in  the  event  of 

plaintiff's  default. 

It  is  argued  in  appellant's  brief  that  the  case 
should  be  reversed  and  the  plaintiff  should  recover 

the  guaranty  fund  because  it  is  said  thare  was  no 

damage  to  defendant  from  plaintiff's  default.  But 
the  parties  by  their  contracts  clearly  foresaw  dam- 

ages on  default  of  the  plaintiff  and  provided  a 

fund  which  should  be  retained  by  defendant  to 

cover  those  damages.  Furthermore,  by  the  last 

contract  (Transcript,  p.  148)  the  parties  expressly 

agreed  that  the  fund  so  provided  had  been  forfeited 

and  had  become  the  property  of  defendant. 

The  question  of  damages  so  far  as  material  in 

this  case,  was  covered  by  the  general  finding  of  the 

trial  court.  His  memorandum  opinion  indicates 

that  under  his  view  of  the  evidence  damage  had  oc- 

curred to  the  defendant,  for  he  said  (Transcript, 

p.  45)  ; 

"The  plaintiff  received  and  paid  for  under 
the  contract  approximately  5000  tons  of  rail 

and  accessories.  The  defendant  sold  the  bal- 
ance, amounting  to  approximately  4000  tons,  in 

the  open  market,  receiving  therefor  about  $42.50 

a  ton  without  deduction  for  expenses." 
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The  evidence  showed  that  the  expenses  of  sell- 

ing the  balance  of  this  material  after  plaintiff's  de- 
fault was  approximately  $32,000  (Transcript,  p. 

102).  Defendant  was  entitled  to  receive  from  the 

plaintiff  for  the  approximate  4000  tons  remaining 

at  least  $60.00  per  ton  or  $240,000.00.  It  actually  re- 

ceived for  all  rail  and  accessories  sold  after  plain- 

tiff's breach  approximately  $169,000  (Transcript,  p. 
102).  If  we  add  to  this  sum  the  amount  sued  for — 

approximately  $53,000,  excluding  interest — the  re- 

sult would  be  $222,000  without  any  allowance  what- 

ever for  selling  expense  incurred  by  defendant  be- 

cause of  plaintiff's  breach.  In  other  words,  the  de- 
fendant has  suffered  a  loss  after  giving  due  consid- 

eration to  all  amounts  received  by  it  and  not  even 

considering  its  selling  expense. 

Appellant  argues  that  there  is  evidence  showing  a 

higher  market  value  in  the  fall  of  1921  and  thereafter 

than  $60.00  per  ton,  but  there  was  no  evidence  that 
4000  tons  of  this  material  could  have  been  sold  in 

Oregon  or  Washington  or  elsewhere  at  the  time  of 
the  breach.  Witnesses  for  defendant  testified  as  to 

local  prices  on  relay  rails  of  $40  per  ton  and  under 

(Transcript,  pp.  113,  118).  If  there  was  a  market 

for  this  material  and  the  price  was  so  high  during 

the  year  1921,  it  is  pertinent  to  inquire  why  plaintiff 

did  not  pay  for  all  of  the  balance  of  this  material 

up  to  August  1,  1921,  which  was  the  termination 

date  of  his  last  contract,  and  sell  it.    It  is  significant 
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that  from  June  2  to  August  1,  1921,  the  period  cov- 

ered by  the  last  contract — SPC-496 — plaintiff  only 
paid  for  319  gross  tons  of  rail  (Transcript,  p.  92). 

The  defendant  made  every  reasonable  effort  to 

sell  this  material  after  plaintiff's  breach.    For  ex- 
ample, witness  Farr  testified  (Transcript,  p.  109)  : 

''My  efforts  consisted  in  doing  just  what  any 
salesman  would  do;  tried  to  find  a  market  for 
the  rail  that  was  left.    .    .    .  The  efforts  I  used, 
I  went  to  the  people  who  were  in  the  market 
for  rail  and  endeavored  to  interest  them  in  the 

rail.    .    .    ." 

Witness  Peterson  testified  (Transcript,  p.  112)  : 

"What  I  did  towards  selling  this  rail  after 
I  went  there,  I  immediately  got  in  touch  with 
all  the  different  companies  handling  rails  here; 
I  made  a  canvass  of  the  logging  companies  who 
were  operating  and  using  56  and  60  pound  rails ; 
took  up  with  the  Long-Bell  people.  Made  sev- 

eral trips  to  Seattle,  Tacoma,  around  endeavor- 
ing to  find  a  market  for  the  rail." 

As  already  indicated,  the  price  received  without 

any  consideration  of  selling  expense  was  approxi- 
mately $42.50  per  ton. 

We  submit  that  there  is  ample  evidence  in  the 

record  justifying  the  trial  court  in  a  general  find- 
ing that  there  was  sufficient  damage  to  warrant  the 

retention  by  defendant  of  the  amount  specified  un- 
der the  contracts  as  liquidated  damages. 

There  is  still  further  authority  not  mentioned  by 

the  trial  court  in  his  opinion  which  would  prevent 

a   recovery  by  plaintiff.     It  is   obvious    that    the 
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amounts  paid  into  the  so-called  guaranty  fund  were 
in  fact  payments  on  account  of  the  purchase  price 

of  the  rails  and  accessories.  It  is  clear  that  plain- 
tiff defaulted  by  failing  to  take  and  pay  for  this 

material.  Under  these  circumstances  defendant  as 

the  seller  was  entitled  to  retain  all  payments  on  ac- 
count of  the  purchase  price. 

In     Williston  on  Sales,  page  1424,  it  is  said: 

"A  seller  should  be  allowed  all  the  means 
that  he  has  contracted  for  in  order  to  get  the 

price  of  the  goods,  and  most  courts  do  not  com- 
pel the  seller  to  account  for  any  payment  which 

he  has  received  if  he  reclaims  the  goods  because 

of  the  buyer's  default. 
''In  some  states  stress  is  laid  upon  the  ex- 

istence of  an  express  term  in  the  contract  that 
the  payments  shall  be  forfeited.  But  it  seems 
that  little  importance  should  be  attached  to  this 
provision,  for  even  when  not  expressed  it  must 
always  be  a  fair  implication.  The  right  given 
expressly  or  impliedly  to  retake  possession  can- 

not fairly  be  considered  as  meaning  a  right  to 
rescind  the  transaction  by  putting  the  buyer  in 

statu  quo/' 

In  Hanshrough  vs.  Peck,  5  Wallace  497,  the  court 
said: 

''And  no  rule  in  respect  to  the  contract  is 
better  settled  than  this :  That  the  party  who  has 
advanced  money  or  done  an  act  in  part  perform- 

ance of  the  agreement  and  then  stops  short  and 
refuses  to  proceed  to  its  ultimate  conclusion,  the 
other  party  being  ready  and  willing  to  proceed 
and  fulfill  all  his  stipulations  according  to  the 
contract,  will  not  be  permitted  to  recover  back 
what  has  thus  been  advanced  or  done." 
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See  also 

Lorain  Steel  Co.  vs.  Norfolk  &  B.  St.  By.  Co., 
(Mass.)  73  N.  E.  646; 

Pfieffer  vs.  Norman  (N.  D.),  133  N.  W.  97. 

CONCLUSION 

This  case  was  tried  and  tliorouglily  considered 

by  the  trial  court.  The  parties  made  their  contracts 

and  clearly  provided  jfor  final  disposition  of  the 

fund  in  question  upon  default  by  plaintiff.  Plain- 
tiff did  default  leaving  a  large  amount  of  material 

on  hand.  Defendant  used  its  best  efforts  in  dis- 

posing of  this  material.  After  all  the  most  persua- 
sive evidence  of  an  available  market  and  the  market 

price  for  the  material  is  found  in  the  record  of  de- 

fendant's performance  whereby  it  was  able  to  realize 
approximately  $42.50  per  ton  for  the  balance  of  the 

material  sold.  Defendant  was  damaged  by  reason 

of  plaintiff's  default  in  an  amount  that  has  not  been 
and  cannot  be  recovered. 

We  submit  that  under  the  general  finding  and 

record  of  this  case,  the  judgment  should  be  affirmed 

because  it  is  conclusive  upon  plaintiff  and  in  any 

event  is  based  upon  the  law. 

Respectfully  submitted, 

Carey  &  Kerr, 

Omar  C.  Spencer, 

Attorneys  for  United  States  Spruce  Production 

Corporation,  Appellee,  ̂ i^ 












